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supwmt @ourt of floriùs

No. SC17-1080

FLOYD WILLIAM DAMREN,
Appellant,

VS

STATE OF FLORIDA,
Appellee.

[February 2,2018]

PER CURIAM.

We have for review Floyd William Damren's appeal of the circuit court's

order denying Damren's motion filed pursuant to Florida Rule of Criminal

Procedure 3.851. This Court has jurisdiction. See art. V, $ 3(bXl), Fla. Const.

Damren's motion sought relief pursuant to the United States Supreme

Court's decision in Hurst v. Florida, 136 S. Ct. 616 (2016), and our decision on

remand in Hurst v. State Glursl), 202 So. 3d 40 (Fla. 2016), cert. denied, 137 S. Ct.

216l (2017). This Court stayed Damren's appeal pending the disposition of

Hitchcock v. State ,226 So. 3d 216 (FÍa. 2017), cert. denied, 138 S. Ct. 513 (2017).
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After this Court decided Hitchcock, Damren responded to this Court's order to

show cause arguing why Hitchcock should not be dispositive in this case

After reviewing Damren's response to the order to show cause, as well as

the State's arguments in reply, we conclude that Damren is not entitled to relief.

Damren was sentenced to death following a jury's unanimous recommendation for

death. Damren v. State , 696 So. 2d 709,710 (Fla. 1997). Damren's sentence of

death became final in 1998. Damren v. Florida,522 U.S. 1054 (1998). Thus,

Hurst does not apply retroactively to Damren's sentence of death. See Hitchcock,

226 So.3d at 217. Accordingly, we affirm the denial of Damren's motion.

The Court having carefully considered all arguments raised by Damren, we

caution that any rehearing motion containing reargument will be stricken. It is so

ordered.

LABARGA, C.J., and QUINCE, POLSTON, and LAWSON, JJ., concur
PARIENTE, J., concurs in result with an opinion.
LEWIS and CANADY, JJ., concur in result.

PARIENTE, J., concurring in result

I concur in result because I recognize that this Court's opinion in Hitchcock

v. State, 2265o.3d216 (Fla. 2017), cert. denied, 138 S. Ct. 513 (2017), is now

f,rnal. However, I continue to adhere to the views expressed in my dissenting

opinion in Hitchcock.

An Appeal from the Circuit Court in and for Clay County,
Michael Scott Sharrit, Judge - Case No. 101994CF000537XX4XMX
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WEDNESDAY, SEPTEMBER 27, 2OI7

CASE NO.: SC17-1080
Lower Tribunal No(s).:

1 O 1 994CFOOO5 3 TXXAXMX

FLOYD WILLIAM DAMREN vs. STATE OF FLORIDA

Appellant(s) Appellee(s)

Appellant shall show cause on or before Tuesday, October 17,2017, why the
trial court's order should not be affirmed in light of this Court's decision Hitchcock
v. State, SCLT-445. The response shall be limited to no more than20 pages.

Appellee may file a reply on or before Wednesday, November 1,2017, limited to
no more than 15 pages. Appellant may file a reply to the Appellee's reply on or
before Monday, November 73,2017, limited to no more than 10 pages.

Motions for extensions of time will not be considered unless due to a
medical emergency.

A True Copy
Test:

Joñne. Tomasino
C1erk, SupæmeCourt

tw
Served:

STACY BIGGART
KARIN L. MOORE
CHARMAINE M. MILLSAPS
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CASENO.: l0-1994-CF

v

IN THE CIRCI,IIT COURT, FOURTH
JI,JDICIAL CIRCI.IIT, IN AI.ID FOR
CI,AY COI,JNTY, FLORIDA

DIVISION: A

STATE OF FLORTDA

FLOYD TÍ/ILLI.AM DAIVÍREN,
Defendant.

I

oRpER pENyrNc LEFEIïpANT'S SUCCESpM MOTTON FOß POST-COTWICTTON
RELIEF IN LIG,ET OF IIIIRST v.,XT,ORIDA

This matter ca¡re beforp the Cor¡rt on Defenda¡rt's "Motion for Post4onviction Relief in

light of Hr¡rst v. Florida filed by counsel on January 11,2017, pursuant to Florida Rule of

Criminal Procedure 3.851. On March 3, 2017, the St¿te fild its Answer to "Danten's

Successive Motion for Post Conviction Relief.'

A defenda¡rt must file a rule 3.851 motion within one year of his or her oonviction and

s€ntßnce of death becoming final. Fta. R Crim. P. 3.851(d)(l). A cor¡rt may oonsider a rule

3.851 motion beyond the one-year time-bar, if it alleges "the fundamental constitutional right

asserted was not establislred \ñ,ithin the [one-yea¡] period provided for in subsestion (d)(a) and h¡s

been held to apply retoactively.' Fla R. Crim. P. 3.851(d)(2XB). A postconviotion olaim

asserted more than a year after Defendant's convictions and s€lrtence of death beoame final must

b€ deNlied unless Defendant's instant claim falls within the reúroactive constitutional right

exception.
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The fac'ts of this oar¡ç \rerc presented in the Florida Suprcme Cor¡rt's opinior¡ Dam{cn v.

Stat€, 696 So. 2d 709, 710-7ll (Fla 1997), Defendant's convictioru and sentence of death

became final on January 12,1998, when the Unitd States Supreme Corut issued its order denying

Defendant's petition for writ of ccrtiorari. Damren v. Florida 522 U.S. 1054 (1998). On

January 23, 2003, the Florida Supreme Court atrnned the trial court's d€niat of Defendant's

motion for Postconviction relief rmder Flodda Rule of CrÍminal Procedr¡rc 3.851 and delúed

Defendant's rmít of habeas corprñ. Damren v. State. 838 So. 2d 512,514 (Fla. 2003).

In the instant Motion, Defendant alleges he is entitled to relíef because his death sentence

violates the Sixth and Eigbth Amendments pursuant to Hr¡¡st v. Florida 136 S. Ct. 616 (2016) and

Hurst v. St¿te. 202 So. 3d 40 (Fla. 2016). Defendant alleges he is entitled to rehoastive

application of both Hr¡rst v. Florida and Huts v. Saæ under the fi¡ndament¿l fairness doctrine.

Defendant requests this Cor¡rt to either vacafe his death s€ntence, impose a life sent€Nrc€, ot

conduct a newpmalty phase in accordancc with the Hurst decisioru.

Euntv. Florld¡

Defendant's first claim relatcs to Hurst v. Florida There the Supreme Court concluded

Florida's capital sentencing scheme was unconstitutional in ligbt of Ring v. Arizena- 536 U.S. 584

(2002). The Supreme Court e:çlaine{ *[t]he Sixth Amendment requires a jury, not a judge, ûo

find each fact necessary to impose a sentence of death." Hu¡stv Florida 136 S. CI at 619.

Defendant alleges he is entitled to retroactive relief because Deferidant propøly asserte{

presented, and presewed challenges to the lack ofjury fact finding. The Florida Suprc,me Court

held that Ht¡rst v. Florida should not apply rctroactively to cases that were final when Ring was

decided. Asay v. Stare. 210 So. 3d I, 16 (Fla. 2016). Rine was decided on June 24,2002.

Defendant's convictions and sentence of death became in finåt in 1998; four years before the Court
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issued its decision in Ring. Consequently, Defendant is not entitled to r€lief pursr¡¿nt to Htust v.

Florida

Hur¡tv. State

Defendant's second claim rests on the Florida Supreme Cogt'l decision in Hurst v. State.

The Florida Supreme Court held, "before a sentence of death may be considered by the fial court

in Florida, the jr¡ry mr¡st find the existence of aggravating factors proven beyond a reasonable

doubt, that the aggravating factors are sufficient to impose death and that the aggravating factors

outweigh the mitigating circumstances." Hurst v. Florida 202 So. 3d at 53. The court fi¡rther

held the jtuy's findings must be unanimous. Id. at 54. Additionally, the court held "for dealh

scfit€ncÆ to be imposed, the jury's recommend¿tion for death must be unanimous." Iü

As with Defendant's previots claims, he is not entitled to r€lidbecawe.Asay prohibits

retroactive applicarion of Hurst v. Statc. Asay. 210 So. 3d at 13; see Moselv v. State. 209 So. 3d

l24S (Fla" 2016). Mor€over, in the instant case, the jury voted unanimousty for death. Dar¡ren

v, St¿te..696 So. 2dat7l0.

FundQpental X'rlmesg

Defendant claims fi¡ndanental faimess would support ret¡oactive application of Hust v.

Florida and Hurst_v. State. At trial, Defendant ohallenged the constitutionality of the death

sentencç because the jury was not required to identify the aggravators it fowrd and the jury

performed only an advisory role.

ln Gaskin v. State. SCl5-1884,20L7 WL 224772, (Flz. Jan. 19, 2017), the defendant

sought relief in a successive motion for Postconviction rclief pur$¡ant to the Hurst decisions.

Like Defendant Gasldn challenged the constitt¡tionality of Florida's capital sentencing scheme at

Fial and on dirpct appeal for the neasons espouscd in Ring. Id. at 2. @ariente, J., concurring in

3

010a



part and dissenting in part). The Suprøne Cour6 citing Asay. denid the defendant relief r¡ndsr

Hurst V. Florida and Hurst v. State because the defendant's s€nt€nce beca¡ne final before Ring.

Id.

The Supreme Cor¡rt in Asay. Mosley. and C¡askin bars retuactive applioation of the Hurst

decisions to capial cases thatbeca¡ne fin¿l before Bþg. Therefore, Defendantls Hr¡rst claims do

not fall within the retuactive constitt¡tional rigbt exception in 3.851(d)(2XB) because his sentence

b€came fin¿l on 1998.

Accordingl¡ it is ORDERED AND AD.IUDGED that Defeirdant's Sr¡ccessive Motionto

Vacate Death Sentence is DEMED. This is a fi¡al order. and Defendant shall have thirty (30)

days from the dare of this ffier is filed to take an appeal by filing a Notice of Appeal with the

Clerk ofthe Court.

DONE Al{Il ORDERED in Cha¡nb€rs, at GrEen Cove Springs, Clay County, Florid¿, on

u, 3* uy of Hut .20t7.
I

(

MICII{EL S. Sf,ARRIT
CIRCUÏT JUDGE
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ú/

CERUTICATT OF SFRVICE

I HEREBY CERTIFY th¿t e copy of this Order has been fi¡rnished to Defendant by Unit€d

St¿æs mail ontfri. 5 day of 2017.

Clerk

Copies to:

Office ofthe Staûe Attomey
Division: A

Charmaine M. Millsaps, Esq.
Office of the Attorney General
The Capitol, PLOI
Tallatrassee, Florida, 32399-1 050
capapp@myfl oddalegal. com
Ctrarrraine.millsaps@yfl oridalegal.com

rr /I(arcn L. Moorc, Esq.

Ë/ nto. Capial Cottaæø Regional Counsel -North
Capital Collateral Regional Counsel - North
175 Salem Court
Tallahassee, Florida 32301
Ka¡en. Moore@ærc-north.org
Counsel for Defendant

ü/

Floyd \Milliam Damren
Union Correctional Institt¡tion
7819 Northwest 228th Street
Raiford, Florida 32026-4000

Case No.: l0-1994-CF-537
lmfg
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Filing # 62927836 E-Filed 1011712017 72:16:07 PM

IN THE SUPREME COURT OF FLORIDA

FLOYD WILLIAM DAMREN,
Appellant,

vs.
cAsE NO. SC17-1080

STATE OF FLORIDA,
Appellee.

RESPONSE TO ORDER TO SHO\il CAUSE

Appellant's death sentence was imposed pursuant to a capital sentencing

scheme that was ruled unconstitutional in Hurst v. Florida, 136 S. Ct. 616 (2016),

and Hurst v. State,202 So. 3d 40 (Fla. 2016). A core issue in this case is whether

this Court should apply its "retroactivity cutoff' to deny Appellant Hurst relief on

the ground that his sentence did not become final at least one day after the 2002

decision in Ring v. Arizona, 536 U.S. 584 (2002).

This Coun has created a state-law retroactivity cutoff at the date Rl'ng was

decided-June 24,2002. The cutoff is unconstitutional and should not be applied

to Appellant. Denying Appellant Hurst relief because his sentence became final in

1998, ratherthan some date between2ùl}and 2016, wouldviolate the Sixth, Eighth,

and Fourteenth Amendments to the United States Constitution.l

R.EQUEST FOR ORAL ARGUMENT AND FULL BRIEFING

I Relief should not be denied here in light of//;tchcockv. State,No. SC 17-445,2017
V/L 3431500 (Fla. A,rg. 10,2017). Appellant notes that there is a petition for a writ
of certiorari pending in Hitchcoc& (No. 17-6180).
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This appeal presents important issues: whether federal and state law require

this Court to extend Hurst retroactivity to death sentences that became final before

Ring, rather than restricting Hurst relief to post-Jting death sentences. Appellant

respectfully requests oral argument on this and related issues pursuant to Fla. R.

App. P.9.320. Appellant also requests that the Court permit full briefing in this case

in accord with the normal, untruncated rules of appellate practice.2 Appellant is

entitled to a fair opportunity to show why the constitution prohibits his execution.

Hallv Fla.,I34 S. Ct. 1986,2001 (2014).

ARGUMENT

I. Appellantts death sentence violates Hurst v. Florído and Hurst v. State.

Appellant was sentenced to death pursuant to an unconstitutional Florida

capital sentencing scheme. In Hurst v. Florida, the United States Supreme Court

held that Florida's scheme violated the Sixth Amendment because it required the

judge, not the jury, to make the findings of fact required to impose the death penalty

under Florida law. 136 S. Ct. at 620-22. Those findings included: (l) the

aggravating factors that were proven beyond a reasonable doubt; (2) whether those

aggravators lryere "sufficient" to justiff the death penalty; and (3) whether those

aggravators outweighed the mitigation. Under Florida's unconstitutional scheme,

an "advisory" jury rendered a generalized recommendation for life or death by a

majority vote, without speci$ing the factual basis for the recommendation, and then

2 Depriving Appellant full briefrng would constitute an arbitrary deprivation of the

vested state right to a mandatory plenary appeal in capital cases. See Doty v. State,

170 So. 3d73'1,733 (Fla. 201 5); see also Logan v. Zímmerman Brush Ca., 455 U.S.

422 (1982); Hícks v. Oklahoma,447 U.S. 343 (1980).

2
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the sentencing judge alone, notwithstanding the jury's recommendation, conducted

the fact-finding. Id. at622. ln striking down that scheme, the Supreme Court held

that the jury, not the judge, must make the findings required to impose death. /d.

On remand, this Court applied the holding of Hurst v. Florida, and further

held that the Eighth Amendment and the Florida Constitution require unanimous

jury fact-finding as to each of the required elements, and also a unanimous

recommendation by the jury to impose the death penalty. Hurst v. State,202 So.

3d at 53-59. The Court also noted that, even ifthe jury unanimously finds that each

ofthe required elements is satisfied, the jury is not required to recommend the death

penalty, and the judge is not required to sentence the defendant to death. Id. at 57-

58.

Appellant's jury was never asked to make unanimous findings of fact as to

any of the required elements. Instead, after being instructed that its decision was

advisory, and that the ultimate responsibility for imposing a death sentence rested

with the judge, the jury rendered a generalized recommendation for death after

deliberating for forty minutes.3 R.973,975. The record does not reveal whether

Appellant's jurors unanimously agreed that any particular aggravating factor had

been proven beyond a reasonable doubt, or unanimously agreed that the aggravators

were suffrcient for death, or unanimously agreed that the aggravators outweighed

the mitigation.

II. This Courtts 6'retroactivity cutoff' at Ríng is unconstitutional.

3In fact, the jury was advised that a death sentence was wananted if the mitigation
did not outweigh the aggravating circumstances. R. 688.
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Beginning with Mosley v. State,209 So. 3d 1248 (Fla. 2016), this Court has

applied Hurst retroactively as a matter of state law and granted relief in dozens of

collateral-review cases where the defendant's sentence became final afterÀing. But

the Court has created a state-law cutoff at the date Ríng was decided-June 24,

2002ao deny relief in dozens of other collateral-review cases. The Court recently

reaffirmed its retroactivity cutoff in Hítchcock v. State, No. SCIT-445,2017 WL

343 I 500 (Fla. Aug. 10, 201,7).

The.Ríng-based retroactivity cutoffviolates the United States Constitution and

should not be applied to deny Appellant the same Hurst rclief being granted in scores

of materially indistinguishable collateral-review cases. Denying Appellant Hurst

retroactivity because his death sentence became final in 1998, while affording

retroactivity to similarly-situated defendants who were sentenced (or resentenced)

between 2002 and 2016, would violate the Eighth and Fourteenth Amendments'

prohibition against arbitrary and capricious imposition of the death penalty, as well

as the Fourteenth Amendment's guarantee of equal protection and due process.a

A. This Court's retroactivity cutoff violates the Eighth and
Fourteenth Amendments.

This Court's retroactivity cutoff violates the Eighth and Fourteenth

Amendments' prohibition against arbitrary and capricious irnposition of the death

penalty. The death penalty cannot o'be imposed under sentencing procedures that

4 This Court is obligated to meaningfully address Appellant's federal retroactivity
arguments. See Testa v. I{att, 330 U.S. 386, 392-93 (1947) (state courts must
entertain federal claims in the absence of a "valid excuse").

4
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createl] a substantial risk that it would be inflicted in an arbitrary or capricious

manner." Gregg v. Georgia,4z& U.S. t 53, 188 (1976); see also Furman v. Georgía,

408 U.S. 238, 310 (1972) ("[T]he Eighth and Fourteenth Amendments cannot

tolerate the infliction of a sentence of death under legal systems that permit this

unique penalty to be so wantonly and so freakishly imposed.") (Stewart, J.,

concurring). In other words, the death penalty cannot be imposed in a way that is

comparable to being "struck by lightning," Furman,408 U.S. at 308.

Experience has already shown the arbitrary results inherent in this Court's

application of the Ring-based retroactivity cutoff. The date of a particular death

sentence's frnality on direct appeal in relation to the June 24, 2002 decision in

Ring-and thus whether this Court has held Hurst retroactive based on its brighr

line cutoff-has at times depended on whether there were delays in transmitting the

record on appeal to this Court for the direct appeal; whether direct appeal counsel

sought extensions oftime to file a brief; whether a case overlapped with this Court's

summer recess; how long the assigned Justice of this Court took to submit the

opinion for release; whether an extension was sought for a rehearing motion and

whether such a motion was filed; whether there was a scrivener's error necessitating

issuance of a corrected opinion; whether counsel chose to file a petition for a writ of

certiorari in the United States Suprerne Court or sought an extension to file such a

petition; and how long a certiorari petition remained pending in the Supreme Court.5

5 In one striking exarnple, this Court affirmed Gary Bowles's and James Card's
unrelated death sentences in separate opinions that were issued on the same day,
October I l, 2001 . Bowles v. State,804 So. 2d ll73 (Fla. 2001); Cardv. State,803
So. 2d 613 (Fla. 2001). Both inmates petitioned for a writ of certiorari in the United

5
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Other arbitrary factors affecting whether a defendant receives Hurst relief

under this Court's dale-of-Ring retroactivity approach include whether a

resentencing was granted. Under the current approach, "oldef' cases dating back to

the 1980s with a post-^Ring resentencing are subject to Hurst, while other less "old"

cases are not.ó

B. Appellantts death sentence is fundamentally unfair under Hurst v.

State, Mosley v. State, James v. State and Art. I, sections 219, and 22 ol
the Florida Constitution.

States Supreme Court. Mr. Card's sentence became final four (4) days aftet Ring
was decided<n June 28, 2002-when his certiorari petition was denied. Card v.

Florida,536 U.S. 963 (2002). Mr. Bowles's sentence, however, became final seven

(7) days before Ringwas decided-<n June 17,2002-when his certiorari petition

was denied. Bowles v. Florida,536 U.S. 930 (2002). This Court recently granted

Hurst relief to Mr. Card, ruling that Hursf was retroactive because his sentence

became final after the Ringcutoff. See Card,2l9 So. 3d at 47. }llr. Bowles, on the

other hand, whose case was decided on direct appeal on the same day asMr. Card's,

and who filed his certiorari petition in the Supreme Court after Mr. Card, now finds

himself on the pre-Ring side of this Court's current retroactivity cutoff.

6 See, e.g., Johnson v. State,205 So. 3d 1285, 1285 (grantingHurst relief to a

defendant whose crime occurred in 1981 but was granted relief on a third
successive post-conviction motion in 2010, years after the Ríng decision); Card,

219 So. 3d at 47 (granting Hurst relief to a defendant whose crime occurred in
l98l but was afforded relief on a second successive post-conviction motion in
2002-just four days after Ríng was decided); cf Calloway v. State,210 So. 3d

I 160 (Fla .2017) (granting Hurst relief in a case where the crime occurred in the

late 1990s, but interlocutory appeals resulted in a l0-year delay before the trial).
Under this Court's approach, a defendant who was originally sentenced to death

before Appellant, but who was later resentenced to death after Ríng,would receive

Hurst relief and Appellant would not.

6
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Under the Court's current approach, litigants whose Ríng claims were

wrongly rejected on the merits during lhe 2002-2016 period will be denied the

benefit of Hurst because the Court addressed the issue in a post-conviction rather

than direct appeal posture. See, e.g., Damren v. Stote,838 So. 2d 512,520'521,521

n.2 (Fla. 2003); Miller v. State,926 So. 2d 1243,1259 (Fla. 2006); Nixon v. State,

932 So.2d 1009, 1024 (FIa.2006); Bates v. State,3 So.3d 1091, 1106 n.l4 (Fla.

2009); Bradley v. State,33 So. 3d 664,670 n.6 (Fla. 2010),

Even if this Court were to maintain its unconstitutional retroactivity "cutoff'

atRing,individuals who preserved the substance ofthe Hurst decisions befote Hurst,

such as Appellant, should receive the retroactive benefit of Hurst under this Court's

"fundamental faimess" doctrine, which the Court has previously applied in other

contexts, see, e.g.,James v. State,6l5 So. 2d 668,669 (Fla. 1993), and which the

Court has applied once in the Hurst context, see Mosley,209 So.3d at l274,bul

never addressed since. Justice Lewis recently endorsed this "preservation" approach

in Hítchcock. See2017 WL 3431500, at*2 (Lewis, J., concurring) (stating that the

Court should "simply entertain Hurst claims for those defendants who properly

presented and preserved the substance of the issue, even before Ring arrived.").

Justice Pariente, who has maintained that Hurst should be given full retroactivity to

all death row inmates, found Justice Lewis' approach to retroactivity under James

preferable to denying relief to those who had raised the issue priorto Ríng. See.âsay

v. State,2lg So. 3d 1, 32-37 (Pariente, J, concurring in part and dissenting in pa$

Hítchcock at3-6 (Pariente J., dissenting) and Gaskin v. State,2l8 So. 3d 399, 401-

404 (Pariente, J., concurring in part and dissenting in part).

7
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In Mosley,this Court focused its fundamental fairness analysis on whether it

would be unfair to bar Mr. Mosley from seeking Hurstrelief, regardless of when his

sentence became final, by virtue of the fact that he had previously attempted to

challenge Florida's unconstitutional sentencing scheme and was "rejected at every

tum" under the Florida Supreme Court's flawed pre-Hurst law. Id. at 1275. In

assessing fundamental faimess, this Court explained that an important inquiry is

whether the defendant unsuccessfully attempted to raise a challenge to Florida's

capital sentencing scheme before Hurst v. Florida and Hurst v. Florída \ryere

decided. See Mosley at 1275. If Mosley had raised such a challenge, this Court

reasoned, it would be fundamentally unfair to prohibit him from seeking post-

conviction relief under Hurst, given that he had accurately anticipated the fatal

defects in Florida's capital sentencing scheme even before they were recognized in

the Hurst decisions. See id. This Court emphasized that ensuring fundamental

faimess in assessing retroactivity outweighed any State's interest in finality of death

sentences, Id. ("In this instance...the interests of finality must yield to fundamental

fairness.").

Here, as in Mosley, the Hurst decisions should be retroactive under the

fundamental fairness doctrine. Although Appellant's trial and direct appeal were

pre-Ríng, he attempted to challenge Florida's unconstitutional capital sentencing

statute before both the Ringand Hurst decisions. Before trial, Appellant filed pretrial

motions raising Ríng and Hursr-like challenges to the operation of Florida's

"advisory" capital-sentencing jury system, including under Caldwell v. Missíssíppí,

472U.5.320 (1935), and Maynard v. Cartwrîght,486 U.S. 356 (1988), and also

8
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challenged Florida's lack of a unanimous verdict on all the elements required to

impose death as unconstitutional.T (R. 77-90) Under the rationale of Mosley, these

circumstances provide a sufficient basis to apply the Hurst decisions retroactively to

Appellant, regardless of the fact that his sentence became final before the issuance

of Ring. See Mosley,209 So. 3d at 1276 n.13.

C. This Court's retroactivity cutoffviolates the Fourteenth
Amendment's guarantee of equal protection and due process

This Court's retroactivity cutoff violates the Fourteenth Amendment's

guarantee of equal protection and due process. As an equal protection matter, the

cutofftreats death-sentenced prisoners in the same posture-on collateral review-

differently without "some ground of difference that rationally explains the different

treatment." Eisenstødt v. Baird,405 U.S. 438,447 (1972); see also McLaughlin v.

Florida,379 U.S. 184, 191 (1964). The Fourteenth Amendment requires that

distinctions in state criminal laws that impinge upon fundamental rights be strictly

7 Defense counsel presciently filed various pre-trial motions and requests for
special jury instructions challenging the state and federal constitutionality of
Florida's "trifurcated" sentencing procedures (R.37-62), including attacks on the
ease that trial couns overrode juries' life recommendations, id., the failure of this
Court to require advance designation of aggravating circumstances the State would
rely upon in seeking death sentences (R. 76-78), the failure of this Court to require
that the State prove beyond a reasonable doubt that aggravators outweigh
mitigation, the failure of this Court to require unanimous jury recornmendations for
death (R. 78, 87), the failure of this Court to instruct the jury that their
recommendations carried great weight (R. 651), and this Court's instruction to the
jury that they should base their recommendation on whether "sufficient
aggravating circumstances exist to justifo imposition of the death penalty and
whether sufficient mitigating circumstances exist to outweigh" those aggravating
circumstances (R. 652).

9
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scrutinized. See, e.g., Skínner v. Oklahoma,316 U.S. 535, 541 (1942). Capital

defendants have a fundamental right to a reliable determination of their sentences.

See Lockett v. Ohío,438 U.S. 586, 604 (1978). \ilhen a state draws a line between

defendants who will receive the benefit of the rules designed to enhance the quality

of decision-making by a penalty-phase jury, and those who will not, the state's

justification forthat line must satisfy strict scrutiny. Far from meeting strict scrutiny,

this Court's Hurst retroactivity cutoff lacks even a rational connection to any

legitimate state interest. See Dep't of Agríc. v. Moreno,4l3 U.S. 528, 533 (1973).

As a due process matter, denying Hurst retroactivity to "pre-Ringf' defendants

like Appellant violates the Fourteenth Amendment because once a state requires

certain sentencing procedures, it creates Fourteenth Amendment life and liberty

interests in those procedures. See, e.g-, Evítts v. Lucey,469 U.S. 387,393 (1985)

(due process interest in state-created right to direct appeal); Hicks,447 U.S. at346

(liberty interest in state-created sentencing procedures); Ford v. Wainwright,4TT

U.S. 399, 427-31 (1986) (O'Connor, J., concuning) (liberty interest in meaningful

state competency proceedin gs); Ohío Adult Parole Auth. v. Woodard, 523 U.S. 272,

288-89 (1998) (O'Connor, J., with Souter, Ginsburg, & Breyer, JJ., concurring) (life

interest in state-created right to capital clemency proceedings).

Although the right to the particular procedure is established by state law, the

violation ofthe life and liberty interest it creates is governed,by federal constitutional

law. See Hiclæ,447 U.S. at347; Ford,477 U.S. at399,428-29; Evitts,469 U.S. at

393 (Defendants have "a substantial and legitimate expectation that [they] will be

deprived of [theïr] libeny only to the extent determined by the jury in the exercise
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of its discretion . . . and that liberty interest is one that the Fourleenth Amendment

preserves against arbitrary deprivation by the State." Híclæ,447 U.S. at346.

IIII. Because the Hursf decisions announced substantive constitutional rules'
the Supremacy Clause of the United States Constitution requires state

courts to appty those rules retroactively to all cases on collateral review

ln Montgomeryv. Louisiana,136 S. Ct. 778,731-32(?016), the United States

Supreme Court held that the Supremacy Clause of the Constitution requires state

courts to apply "substantive" constitutional rules retroactively as a matter of federal

constitutional law, notwithstanding any separate state-law retroactivity analysis. In

Montgom€rV, ã Louisiana state prisoner filed a claim in state court seeking

retroactive application of the rule announced in Miller v. Alabama, 567 U.S. 460

(2012) (holding that imposition of mandatory sentences of life without parole on

juveniles violates the Eighth Amendment). The state court denied the prisoner's

claim on the ground that Míller was not retroactive as a matter of state retroactivity

law, lulontgomery,136 s. ct. at727. The United States Supreme Court reversed,

holding that because the Miller rule was substantive as a matter of federal law, the

state court was obligated to apply it retroactively. See id. at 732-34. The Court

explained that "the Constitution requires state collateral review courts to give

retroactive effect to that ruIe," id. at 728-29 (emphasis added), and that, "[w]here

state collateral review proceedings permit prisoners to challenge the lawfulness of

their confinement, States cannot refuse to give retroactive effect to a substantive

constitutional right that determines the outcome of that challenge," id. at73l-32.
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The MontgomeryCourt found the Míller rule substantive even though the rule

had ..a procedural componeni." Id. at 734. Miller did "not categorically bar a

penalty for a class of offenders or type of crime-as, for example, [the Court] did in

Roper or Graham." Miller,567 U.S. at 483. Instead, "it mandate[d] only that a

sentence follow a certain process{onsidering an offender's youth and attendant

characteristics-before imposing a particular penalty." Id. Despite Míller's

procedural mandates, the Court in Montgomery warned against "conflat[ing] a

procedural requirement necessary to implement a substantive guarantee with a rule

that 'regulate[s] only the manner of determiníng the defendant's culpability."'

Montgomery, 136 S. Ct. at 734 (quoting Schriro v. Summerlin, 542 U.S. 348' 353

(2004)). Instead, the Court explained, "[tJhere are instances in which a substantive

change in the law must be attended by a procedure that enables a prisoner to show

that he falls within a category of persons whom the law may no longer punish," id

at 735, and that the necessary procedures do not "transform substantive rules into

procedural ones," id. Milter"bar[red] life without parole . . . . For that reason, Miller

is no less substantive than are Roper and Graham." Id. at734.

The Hursr decisions announced substantive rules that must be applied

retroactively to Appellant by this Court under the Supremacy Clause. First, a Sixth

Amendment rule was established requiring that a jury find as fact beyond a

reasonable doubt: (l) each aggravating circumstance; (2) that those particular

aggravating ci rcumstances together are " suffi cienf ' to j ustiff i mpositi on of the d eath

penalty; and (3) that those particular aggravating circumstances together outweigh

the mitigation in the case. Hurst v. State,202 So. 3d at 53-59. Such findings are

l2
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manifestly substantiv e. See Montgomery,l36 S. Ct. at 734 (holding that the decision

whether a juvenile is a person "whose crimes reflect the transient immaturity of

youth" is a substantive, not procedural, de). As in Montgomery,these requirements

amounted to an "instance[] in which a substantive change in the law rnust be attended

by a procedure that enables a prisoner to show that he falls within a category of

persons whom the law may no longer punish." Id. at735.

Second, an Eighth Amendment rule was established that requires the elements

to be found unanimously by the jury. The substantive nature of the unanimiry rule

is apparent from this Court's explanation in Hurst v. State that unanimity (1) is

necessary to ensure compliance with the constitutional requirement that the death

penalty be applied narrowly to the worst offenders, ffid (2) ensures that the

sentencing determination "expresses the values of the community as they currently

relate to the imposition of the death penalty." 202 So. 3d at 60-61. The function of

the unanimity rule is to ensure that Florida's death-sentencing scheme complies with

the Eighth Amendment and to "achieve the important goal of bringing [Florida's]

capital sentencing laws into harmony with the direction of the society reflected in

[the majority of death penalty] states and with federal law." Id. As a matter of

federal retroactivity law, the rule is therefore substantive. See l4¡elch v. United

States,136 S. Ct. 1257,1265 (2016) ("[T]his Court has determined whether a new

rule is substantive or procedural by considering the function of the rule"). This is

true even though the rule's subject concerns the method by which a jury makes its

decision. See MontgoffiêtT,136 S. Ct. at 735 (state's ability to determine method of

enforcing constitutional rule does not convert rule from substantive to procedural).
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The Sixth Amendment requirement that each element of a Florida death

sentence must be found beyond a reasonable doubt, and the Eighth Amendrnent

requirement ofjury unanimity in fact-frnding, are substantive constitutional rules as

a matter of federal law because they place certain murders "beyond the State's power

to punish," lü'elch,l36 S. Ct. at l265,with a sentence of death. Following the Hurst

decisions, "[e]ven the use of impeccable factfinding procedures could not legitimate

a sentence based on" the judge-sentencing scheme. Id. The "unanimous finding of

aggravating factors and [o{l the facts that are sufficient to impose death, as well as

the unanimous frnding that they outweigh the mitigating circumstances, all serve to

help nørrow the class of murderers subject to capital punishment," Hurst,202 So.

3d at 60 (emphasis added), i.e., the new law by necessity places certain individuals

beyond the state's powerto impose a death sentence. Thusn a substantive rule, rather

than a procedural rule, resulted from the Hurst decisions. See lTelch,136 S. Ct. at

1264-65 (a substantive rule "alters. . . the class of persons that the law punishes").

Hurst retroactivity is not undermined by Summerlin,542 U.S. at 364, where

the United States Supreme Court held that Ring was not retroactive in a federal

habeas case. Summerlin did not review a statute, like Florida's, that required the

jury not only to conduct the fact-finding regarding the aggravators, but also as to

whether the aggravators were sfficient to impose death and whether death was an

appropriate sentence. Summerlin acknowledged that if the Court itself "[made] a

certain fact essential to the death penalty . . . [the change] would be subst¿ntive."

542 U.S. at354. Such a change occurred in Hurst where, forthe first time, the Court

found it unconstitutional for ajudge alone to find that "suffrcient aggravating factors
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exist and lt]hat there are insufficient mitigating circumstances to outweigh the

aggravating circumstances." 136 S. Ct. at 622(intemal citation omitted). Moreover,

Hurst, unlike Ring, addressed the proof-beyond-a-reasonable-doubt standard in

addition to the jury trial right, and proof-beyond-a-reasonable-doubt decisions are

substantiv e. See, e.g.,Ivan V. v. City of New York,407 U.S. 203,205 (1972).8

IV. The "harmless errort' doctrine does not preclude Hurst relief

The "harmless error" doctrine does not preclude Hurst relief in this case,

notwithstanding the pre-Hurst jury's unanimous recommendation to sentence

Appellant to death.e This Court's per se rule that Hurst errors are harmless in every

8 The recent ruling of an Eleventh Circuit panel in Lambríxv. Sec '¡ No. 17-14413,
2017 WL 4416205 (l lth Cir. Oct. 5, 2017), does not negate Appellant's arguments.

First, Lambrix was decided in the context of the current federal habeas statute, which
dramatically curtails review: "A state court's decision rises to the level of an

unreasonable application of federal law only where the ruling is objectively
unreasonable, not merely wrong; even clear error will not suffice." Id. ar. *8 (internal
quotation marks omitted). In contrast, this Court's application of federal
constitutional protections is not circumscribed, as this Court noted in the Hurst
context in Hurst v. State,202 So. 3d 40, 44 (F1a.2016) ("[\V]e hold that the Supreme

Court's decision in Hurst v. Florida requires that all critical findings necessary

before the üial court may consider imposing a sentence of death must be found
unanimously by thejury . . . . We also hold . . . under the Eighth Amendmentto the

United States Constitution, that in order for the trial court to impose a sentence of
death, the jury's recommended sentence must be unanimous"). Second, Lambrix
dealt with an idiosyncratic issue-the "retroactivity" of Florida's new capital
sentencing statute. Lambrix did not argue, as Appellant does here, for the
retroactivity of the constitutional rules arising from the Hurst decisions. Third, the
Eleventh Circuit did not address the specifìc arguments about federal retroactivity
that are raised here. Fourth, almost needless to say, an Eleventh Circuit panel

decision has no precedential value in this forum.

e Hursterrors should be deemed "structural" and not subjectto harmlessness review.
See Arizonav. Fulminante,4gg U.S. 279,307-09 (1991).
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case where the pre-Hursr jury unanimously recommended death, s€4 ê.9.¡ Davis v.

State,207 So. 3d 142, 175 (FIa. 2016), violates the United States Constitution.

Appellant's jury made only a recommendalíon to impose the death penaltyn without

making any findings of fact as to any of the elements required for a death sentence

under Florida law. This Court cannot reliably infer from the jury's recommendation

whether the jury unanimously found<r a hypothetical jury in a constitutional

proceeding would have unanimously found-all the other requisite elements for a

death sentence. There is a reasonable probability that individual jurors based their

overall recommendation for death on a different underlying calculus. See Hall v.

State,2l2So.3d 1001, 1037 (Quince, J., dissenting).

This uncertainty as to what the advisory jury would have decided if tasked

with making the critical findings of fact takes on additional significance in light of

Caldwell v. M¡'ss¡ss iryi,472 U.S. 320 (1985) (holding that a death sentence is invalid

if imposed by a jury that believed the ultimate responsibility for determining the

appropriateness of a death sentence rested elsewhere). Appellant's jury was led to

believe that its role was diminished when the court instructed it that the jury's role

was advisory and that the judge would ultimately determine the sentence. The trial

court even refused to instruct the jury that he was required to give great weight to

the jury's recommendation. R. 651, 688. The jury deliberated for 40 rninutes. R.

973,975. In light of Caldwel/, this Court cannot even be certain that the jury would

have made the same unanimous recommendatíon without the Hurst error, and thus

cannot be certain that the jury would have unanimously found the preceding required

elements beyond a reasonable doubt. rWithout Íhe Hurst error, where the jury was
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properly apprised of its fact-finding role, there is a reasonable likelihood that it

would have afforded greater weight to Appellant's mitigation. As such, the Court

cannot conclude that a jury would have unanimously found or rejected any specific

mitigators in a constitutional proceeding.ro Cf Mílls v. Maryland, 486 U.S. 367,

375-84 (1988); McKoy v. North Carolína, 494 U,S. 433, 444 (1990) (Eighth

Amendment is violated when there is uncertainty about jury's vote).

The jury's recommendation in Appellant's case also does not account for the

possibility that defense counsel's approach to diminishing the weight of the

aggravating factors and presenting mitigation at the penalty phase would have been

different had counsel known that the jury, not the judge, would be required to

unanimously agree on each of the elements required to impose the death penalty.

This stands against a harmless enor ruling without at least remanding to afford

Appellant a hearing, where the effect of the error on counsel could be addressed.

As a matter of federal constitutional law, any reliance on the jury"

recommendation in denying Hurst relief on harmless eror grounds would

contravene the Sixth Amendment in light of Sullívan v. Louìsiana, 508 U.S. 275,

279 (1993) (emphasizing that "harmless-error review looks, we have said, to the

basis on which the jury actually rested its verdict."). In Appellant's and other pre-

Hurst Florida cases, there was no constitutionally valid jury verdict containing the

findings of fact required to impose a death sentence. Sullivan requires that, before a

l0 Proper judicial review measures the impact of the unconstitutional jury scheme
and instructions on the jury's consideration of mitigation against the standard
articulated in Boyde v. Caliþrnia, 494 U.S. 370 (l 990).
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reviewing court may apply harmless effor analysis, there must be a valid jury verdict,

groun ded i n the proof-beyond-a-reasonab I e-doubt standard.

Although Sullívan addressed a jury verdict as to guilt, the logic of Sullívan

applies equally in the capital penalty-phase context:

The inquiryn in other words, is not whether, in a trial that occurred without the
error, a guilty verdict would surely have been rendered, but whether the guilty
verdict actually rendered in this trial was surely unattributable to the error.
That must be so, because to hypothesize a guilty verdict that was never in fact
rendered-no matter how inescapable the findings to support that verdict
might be-would violate the jury-trial guarantee.

Id. at 279-80. In Appellant's case too, any reliance on his advisory jury's

recommendation would constitute a violation of the Sixth Amendment.

In addition, the Due Process Clause of the Fourteenth Amendment requires

that the State must prove each element beyond a reasonable doubt. In re l|línship,

397 U.S. at 364. This requirement attaches to any factual finding necessitated by

the Sixth Amendment. ln Sullívan,the Court observed that "the Fifth Amendment

requirement of proof beyond a reasonable doubt and the Sixth Amendment

requirement of a jury verdict are interrelated." 508 U.S. at278. "lt would not satisfr

the Sixth Amendment to have ajury determine that the defendant is probably guilty,

and then leave it up to the judge to determine (as Wínshíp requires) whether he is

guilty beyond a reasonable doubt . . . . In other words, the jury verdict required by

the Sixth Amendment is a jury verdict of guilty beyond a reasonable doubt." Id.

This requirement is incorporated into the Hurst line of cases, beginning with

Apprendi,530 U.S. at476. Any reliance upon the jury recommendation requires the
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underpinnings of the recommendation to be rnade beyond a reasonable doubt.

Florida's pre-Hurstjury determinations, including the advisory recommendation in

Appellant's case, did not incorporate the beyond-a-reasonable-doubt standard.

To the extent any aggravators applied to Appellant were based on prior

convictions, those aggravators do not rende r the Hursf error harmless. Florida law

requires fact-finding as to the "sufficiency" of the aggravators to warrant death.

There is no way to conclude whether the jury would have made the same sufficiency

determination asthejudge. See, e.g.,Franklinv. State,209 So. 3d1241,1248 (Fla.

2016) (rejecting "the State's contention that Franklin's prior convictions for other

violent felonies insulate Franklin's death sentence from Ring and Hursf').

CONCLUSION

This Court should hold that federal law requires the Hurst decisions to be

applied retroactively to Appellant and remand for a hearing concerning the effect of

the error on counsel, or a new penalty phase, and/or imposition of a life sentence.
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Respectfully submitted,

/V-Karin L. Moorç
Karin L. Moore
Asst. CCRC-North
1004 DeSoto Park Drive
Tallahassee, FL 32301 -1300
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850-487-0 922 (ext. 104)
Fla. Bar No. 351652
Counsel þr Appellant
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FLOYD WILLIAM DAMREN,

Appellant,

v CASE NO.: SC17-1080
CAPITAL CASE

STATE OF FLORIDA,

Appellee.

STATE'S REPLY TO ORDER TO SHOW CAUSE

On September 27,2017, this Court issued an order to Appellant to show

cause "why the trial court's order should not be affirmed in light of this Court's

decision Hítchcock u. State, SCIT-445." Under this Court's decisions in Asay u.

State,210 So.3d 1 (Fla. 2OL6), and Hítchcocku. State,42FIa. L. Weekly 5753,

2OL7 WL 3431500 (Fla. Aug. lO, 20 17), Damren is not entitled to any Hurstrelief

because his sentence became final before Ring u. Arizonø,536 U.S. 584 (2OO2l,

was decided. This Court has repeatedly rejected the same constitutional attacks

opposing counsel presents in the response. In sum, Asag and Hitchcock control.

This Court should once again follow its well-established precedent and affirm the

trial court's summary denial of the successive postconviction motion.
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Procedural history of the Hurstclaim

Damren's death sentence became final on January L2, 1998, when the

United States Supreme Court denied his petition forwrit of certiorari in the direct

appeal. Damrenu. Florida,522 U.S. 1054 (1998).

On January 11 , 2077, Damren, represented by Karen L. Moore of Capital

Collateral Regional Counsel - North, filed a successive postconviction motion

raising a Sixth Amendment right-to-a-jury-trial claim based on Hurst u. Florida,

136 S.Ct. 616 (2016l (Hurst u. Florída), and Hurst u. State,202 So.3d 4O (Fla.

2OL6) (Hurst IIl, in the state trial court. The State filed an ans\Mer to the

successive postconviction motion. The State, citing Asag u. Støte,210 So.3d 1

(FIa.2O16), and Ga.skinu. State,218 So.3d 399 (Fla. 2OI7l, asserted that HurstII

did not apply to Damren because his sentence was final years before Ring was

decided. On May 3, 2OI7, the trial court summarily denied the successive

postconviction motion citing Asag and Gaskin.

Damren then appealed the denial of his successive postconviction Hurst

motion to this Court. Damrenu. State, SC17-1080. On September 27,2017, this

Court issued an order for Damren to show cause why Hitchcock does not control.

On October 17 , 2077 , Damren filed his response. This is the State's reply to the

response to the order to show 
"..rse.'

t This Court's order limited Appellant's response to 20 pages and his reply
to 1O pages. Opposing counsel complains about these page limitations and
advocates for "full" briefing. Page limitations do not violate due process. Henry
u. State,937 So.2d 563, 575-76 (FIa. 2006) (concluding that courts may impose

-2-
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Merits

Under this Court's well-established controlling precedent, Hurst is not

retroactively applicable to Damren because his death sentence became final in

1998. Damren u. Florída, 522 U.S. 1054 (1998).

In Asag u. State,210 So.3d 1, LI-22 (Fla. 2016), cert. denied, Asay u

Florída,2OI7 WL 1807588 (Aug.24,2077), this Court held that any capital

defendant whose death sentence was final before Ring u. Arízona,536 U.S. 584

(2OO2l, was decided in 2OO2 was not entitled to Hurstrelief. This Court performed

a full retroactivity analysis using the state test of Wíttu. State,387 So.2d 922 (FIa.

1980). Asag,210 So.3d at L5-22.

This Court reaffirmed its holding in Asay in Hitchcock u. State, 42 Fla. L.

Weekly 5753, 2OL7 WL 3431500 (Fla. Aug. IO, 2OI7). This Court in Hítchcock

rejected several constitutional challenges to its non-retroactivity rule reaffirming

its prior holding in Asag. Opposing counsel in his response to the order to show

cause makes many of the same Eighth Amendment, equal protection, and due

process arguments that this Court explicitly rejected in Hitchcock, Asay W, and

Lømbríx. Hitchcock,2OLT WL 3431500 at*2; Asag u. Jones,2OLT WL 3472836,

*6 (Fla. Aug. 14, 20171 (Asay I//) (denying an Eighth Amendment challenge to the

reasonable page limits on petitions for extraordinary writs quoting Basse u. State,
740 So.2d 518, 519 (Fla. 1999), and citing Johnsonu. Singletary,695 5o.2d263,
266 (FIa.l996l, as well as noting that the federal courts also impose page
limitations in capital cases quoting United States u. Battle,163 F.3d 1, 1 (1lth Cir.
1998)). This argument also overlooks the facts the State was limited to 15 pages
in its reply. Appellant was granted double the pages compared to the State.

-J-
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holding in Asag); Lambrix u. Støte,2OL7 WL 4320637, *I-*2 (Fla. Sept. 29,2OL71

(denying Eighth Amendment, due process, and equal protection challenges to the

holding in Asag citing Hitchcock and Asag VI). This Court should again reject

these various constitutional challenges for the same ,e""o.t".'

Moreover, this Court has explicitly followed Asay in a number of capital

cases which are now final.3 This Court recently affirmed that holding yet again

in several cases including in two active death warrant cases. Jones u. State,2Ol7

WL 4296370, *2 (Fla. Sept. 28, 2OL7) (denying Hurst relief citing Asagl; Asag u.

State,2OIT WL 3472836 (Fla. Aug. 14, 2ol7l (Asag IZ) (same in active warrant);

Lømbrix u. State, 2OI7 WL 4320637 (Fla. Sept. 29 , 20 17) (same in active warrant).

So, since December of 2016 and as recently as September of 2O 17, this Court has

consistently followed Asag. This Court has repeatedly held in numerous capital

cases íncluding active warrant cases t}.rat Hursú does not apply retroactively to

2 The Eleventh Circuit has also rejected equal protection, due process, and
Eighth Amendment challenges to this Court's non-retroactivity rule established
in Asag recently in Lambrix u. Sec'q, Fla. Dep't of Con., 

- 
F.3d 

-, 
2OI7 WL

44L62OS (llth Cir. Oct. 5, 2Ol7), cert. denied, Lambrix u. Jones, 2OL7 WL
4456332 (Oct. 5, 2Ot7).

3 Bogleu. State,213 So.3d 833,855 (Fla.2017) (denyingHurstrelief citing
Asag); Lambríx u. State, 217 So.3d 977,989 (Fla. March 9, 2OI7l, rehearing
denied, SC16-56, 2OI7 WL 1927739 (Fla. May 10, 2OI7l (denying Hurst relief
citing Asay); Lukehartu. Jones,2Ol7 WL 1033691 (Fla. March 17 ,20 17) (denying
Hurst relief citing Asagl; Oats u. Jones,2OIT WL 2291288 (Fla. May 25,2OI7)
(denying Hurst relief citing AsWl; Rodrþuez u. State,219 So.3d 75I,760 (Fla.
April 20,2OI7'1, rehearing deníed, SC15-1795,2017 WL 2598492 (FIa. June 15,
2OL7l (denying Hurstrelief citing Asagl.
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defendants like Damren. Asøg is firmly established precedent. Asay and

Hitchcock control

Federal retroactivity of Hurst

While opposing counsel insists that Hurstis retroactive under federal law,

it is not. The United States Supreme Court has held that Ringwas not retroactive

in Schriro u. Summerlin, 542 U.S. 348, 358 (2004) (using the federal test for

retroactivity of Teague u. Lane,489 U.S. 288 (1989)). The Summerlin Court relied

heavily on its prior holding in DeStefano u. Woods, 392 U.S. 631 (1968), which

held the case that first extended the Sixth Amendment right-to-a-jury-trial to the

states, was not retroactive. The Court reasoned that "if under DeStefano a trial

held entirely without a jury was not impermissibly inaccurate, it is hard to see

how a trial in which a judge finds only aggravating factors could be." Summerlin,

542 U.S. at 357 . And, if a case is not retroactive under the broader state test for

retroactivity of Witt, which this Court used in Asag, it is certainly not retroactive

under the narrower federal test for retroactivity of Teague. See Asøg,210 So.3d

at 15 (describingWítt as "more expansive" than Teague citing Johnsonu. State,

904 So.2d 4OO,4O9 (Fla. 2005)).

The Eleventh Circuit recently held that Hursúis not retroactive under federal

Iaw. Lambrixu. Sec'q, Flø. Dep'tof Corr.,8s1 F.3d 1158, 1165, n.2 (L lth Cir. 2Ol7)

("under federal Iaw Hurst,llke Ring, is not retroactively applicable on collateral

review" citing Schriro u. Summerlín, 542 U.S. 348, 358 (2OO4)1, cert. denied,

-5-
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Lømbrix u. Jones, 17 -5153 , 2Ol7 WL 30089 27 {Oct. 2 , 2OL7l; Lambrix u. Sec'q, FIa.

Dep't of corr., _ F.3d _, 2017 WL 4416205, *8 (llth Cir. Oct. 5, 2OI7l

(concluding this Court's holding in Asag to be "fully in accord with the U.S.

Supreme Court's precedent in Ring and Schrírd'), cert. denied, Lambrix u. Jones,

2Ol7 WL 4456332 (Oct. 5, 2OL7l. The Eleventh Circuit's decision in Lambrixis

d,efinitive precedent that Hurs¿is not retroactive in federal court. Additionally, the

Eleventh Circuit had previously held that Ringwas not retroactive under Teague.

Turneru. Crosby. 339 F.3d 1247,1282-86 (llth Cir. 2003) (performing a full

Teague analysis of Ringl. And if the seminal case is not retroactive, then neither

isitsprogeny.Jeantgu.Warden,FCl-Minmi"7í7 F.3d 1283,1285 (1lthCir.2OLal

(observing "if Apprendi's rule is not retroactive on collateral review, then neither

is a decision applying its rule"). Hurst.I/is not retroactive under federal law.

Furthermore, the Supremacy Clause does not require states to adopt

Teague. States are free to adopt their own broader retroactivity tests. Danforth

u. Minnesota, 552LJ.5.264,2S0 (20081; Montgomery u. Louisi.ana, 136 S.Ct. 718,

728-29 (2OL6l (explaining that, under Danforth, states are free to have broader,

but not narrower, retroactivity tests if a new substantive rule of constitutional law

is involved).

The United States Supreme Court in Montgomery did not overrule

Summ.erlin. Indeed, tlne Montgomery Court relied upon Summerlin at a couple of

points in its discussion. Id., 136 S.Ct. at723,728. Tlire United States Supreme

Court ín Montgomery explained that the federal constitution requires that new

-6-
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substantive rules be applied retroactively. Montgomery, 136 S.Ct. at 728. Tlre

Montgomery Court then defined substantive as "rules forbidding criminal

punishment of certain primary conduct," as well as "rules prohibiting a certain

category of punishment for a class of defendants because of their status or

offense." Id. Ttre United States Supreme Court in Summerlin, a retroactivity case,

defined substantive as a new rule that places "particular conduct or persons"

"beyond the State's power to punish." Summ.erlin, 542 U.S. at 352.

Opposing counsel insists that Hursú // is retroactive under federal law

because, he claims, the right to a jury trial is a substantive right. But, according

to the United States Supreme Court, the right to a jury trial is a procedural right,

not a substantive right. The United States Supreme Court specifically observed

in a retroactivity case that "Ring's holding is properly classified as procedural"

because the Sixth Amendment's jury-trial guarantee "has nothing to do with the

range of conduct a State may criminalize." Summerlin, 542 U.S. at 353. The

Summerlin Court explained that rules that allocate decisionmaking authority

between the judge and the jury "are prototypical procedural rLlles." Id. T}lre

Supreme Court noted that they had classified the right to a jury trial as

procedural "in numerous other contexts." Id. at 353-54 (citing numerous cases).

While the opposing counsel may view the right to a jury trial as substantive, the

United States Supreme Court has repeatedly classified it as procedural and in very

similar situations. So, Hurstis not substantive under Montgom.ery.

Montgomeryr does not apply at all. And the state test for retroactivi|y of Witt
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does not employ the substantive/procedural distinction as a factor. Opposing

counsel is really mixing and matching parts of the federal test for retroactivity

with the state test for retroactivity. She is tangling Teague with Witt. But the

United States Supreme Court in' Danforthheld that states are not required to

adopt the federal test for retroactivity. And, under the state test of Witt,this Court

has already granted many more capital defendants .F{arst relief than would have

received relief under the federal test of Teøgue.

Opposing counsel's reliance on Welch u. United States, 136 S.Ct. 1257

(2016l, is even more misplaced . Welchconcerned the retroactivity of a statutory

interpretation case, not the SixthAmendment right-to-a-jury-trial. Welchinvolved

a federal criminal statute, not the federal constitution. And Welch certainly did

not overrule Summerlin or DeStefano.

And luan V. u. Cifu of New York,407 U.S. 2O3 (1972), is irrelevant to any

retroactivity analysis in Florida. If a rule of law it not new, there is no retroactivity

analysis required. Butler u. McKellar, 494 U.S. 407, 4I2 (L99O) (defining a "new

rule" for purpose of retroactivity as one that "breaks new ground or imposes a new

obligation," such as a decision that explicitly overrules an earlier holding).

Florida's standard of proof for aggravating circumstances is not new. Florida law

has required that the State prove aggravators at the beyond-a-reasonable-doubt

standard of proof for over three decades.a In neither Hurst u. Florida or Hurst II

n Wihíams u. State,37 So.3d L87, 194-95 (Fla. 2010) (stating that the State
has the burden to prove beyond a reasonable doubt each and every aggravating
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was the standard of proof at issue. The issue in Hurst u. Floridawas who decides

the judge versus the jury - not the standard of proof. The new unanimity

requirement established by this Court ín Hurst.I/ is not the equivalent of a

standard of proof. They are two very different concepts. The "retroactivity" of the

beyond-a-reasonable-doubt standard of proof is a non-issue in this case and all

other Florida capital cases as well.

Opposing counsel misreads Powell u. Delaware, L53 A.3d 69 (Del. 2016l.

The Delaware Supreme Court in Pouelldistinguished Florida law as announced

by this Court in Hurst II frorn Delaware law as announced in Rauf u. State, 145

A.3d 430 (Del. 2OL6l, pointing out that Florida law did not involve a change in the

standard of proof. Powell, 153 A.3d at 73-74 (stating that "unlike Rauf," Hurst II

did not involve "a lower burden of proofl'). Nor would the United States Supreme

Court agree with the Delaware Supreme Court about a standard of proof applying

to weighing, much less that Teøgue or luan V. mandates retroactive application of

any such new standard.s While the Delaware Supreme Court is free to apply its

circumstance); AguirreJarquinu. State, 9 So.3d 593,607 (Fla. 2009) (explaining
that the State must prove the existence of an aggravator beyond a reasonable
doubt citing Parker u. State,873 So.2d 27O, 286 (Fla. 20040; Cf. Flogd u. State,
497 So.2d l2lL, I2L4 (Fla. 1986) (striking an aggravator that was not proven
"beyond areasonable doubt"); Cf.Flogdu. State,497 So.2dI2LI, L2I4 (Fla. 1986)
(striking an aggravator that was not proven "beyond a reasonable doubt").

5 Kansas u. Carr, 136 S.Ct. 633, 642 (2016) (expressing doubt whether it is
even possible to apply a standard of proof to either mitigation or weighing and
opining that weighing is "mostly a question of mercy," n.ot a fact); Kansas u.

Marsh,548 U.S. L63, 175 (2006) (holding that a death penalty statute may place
the burden on the defendant to prove that mitigating circumstances outweigh
aggravating circumstances because no particular "method for balancing mitigating

-9-
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law

Rauf decision retroactively under state law under Danforth, the United States

Supreme Court would never agree that federal constitutional law mandates that

Raufbe applied retroactively. Such an argument is directly contrary to Dønforth

itself. Powell, a state case involving a change in Delaware law, certainly does not

establish that federal constitutional law mandates the retroactivity of Hurst II,

especially not in the face of United States Supreme Court precedent and Eleventh

Circuit precedent to the contrary. Hurst simply is not retroactive under federal

Due Process, the Eighth Amendment, and Equal Protection

Opposing counsel insists that the cut-off date of 2OO2 created in Asay is

arbitrary in violation of the fundamental fairness required by due process, the

Eighth Amendment, and equal protection. This Court has rejected those sarne

arguments in Asøy W and Lambríx. Asay, 2OI7 WL 3472836 at *6 (Asøg VI);

Lambríx, 2OI7 WL 4320637at *7-*2 (Fla. Sept. 29, 2OI7l (denying Eighth

Amendment, due process, and equal protection challenges to the holdingin Asøg

citing Hitchcockand Asay V1). Indeed, many of these same arguments were made

and aggravating factors in a capital sentencing proceeding is constitutionally
required"l; Kansasu. Marsh,548 U.S. 163,I87,n.2 (2006) (Scalia, J., concurring)
(observing that the federal Constitution does not require a reasonable doubt
standard as to the weighing process). Because the United States Supreme Court
does not even view weighing as a fact that is subject to any standard of proof, the
High Court would never reach the issue of retroactivity under Ivan V.
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by the dissenters in Asay itself but rejected by the majority.o The majority in

Asay drew the cut-off in full arwareness of these arguments

As to fundamental fairness, due process does not require courts abandon

all retroactivity analysis and apply all new rules to all cases. Such an argument

negates all finality in the criminal law and it is finality that is the overriding

concern in any retroactivity analysis including in capital cases. Penry u. Lgnaugh,

492 U.S. 302 (1989). As the Penry Court observed, the overriding concern of

finality that underlies retroactivity is just as "applicable in the capital sentencing

context." Id. at 3I4.

Furthermore, both federal and state courts have retroactivity doctrines that

depend on dates. For example, a cut-off date is part of the pipeline doctrine first

establishedin Gríffithu. Kentucky,479 U.S. 3L4,328 (L987). Tl:e GriffithCourt

created the pipeline concept by holding that all new developments in the criminal

law must be applied retrospectively to all cases, state or federal, that are pending

6 Asag,2lO So.3d at 31 (Lewis, J., concurring) ("Florida will treat similarly
situated defendants differently - here, the difference between life and death - for
potentially the simple reason of one defendant's docket delay" and characterizing
the majority's cut-off date based on Ring as being "arbitrary"); Asag,210 So.3d at
35-35 (Pariente, J., dissenting) (stating that Hurst 11is that "rare situation in
which finality yields to fundamental fairness" and that the majority's rule results
in "arbitrariness as to who receives relief depending on when the defendant was
sentenced or, in some cases, resentenced" and taking the view that to "avoid such
arbitrariness and to ensure uniformity and fundamental fairness in Florida's
capital sentencing,'"Httrstshould be applied retroactively to all death sentences");
Asag,210 So.3d at 37 (Perry, J., dissenting) ("the line drawn by the majority is
arbitrary and cannot withstand scrutiny under the Eighth Amendment because
it creates an arbitrary application of law to two groups of similarly situated
persons").

-11-

O45a



on direct review. See c,lso Smith u. Støte, 598 So.2d 1063, 1065 (Fla. L9921

(discussing the history of the pipeline concept and Griffith). Griffrth depends on

the date of finality of the direct appeal. The current federal test for retroactivit¡1,

Teague, also depends on a date. If a case is final on direct review, the defendant

will not receive benefit of the new rule unless one of the exception to Teague

applies. The date of finality is the critical date-based toogle under Teague.

Inherent in the concept of non-retroactivity is that some cases will get the

benefit of a new development, while other cases will not, depending on a date.

Drawing a line between newer cases that will receive benefit of a new development

in the law and older final cases that will not receive benefit of the new

development in the law is part and parcel of the landscape of retroactivity

analysis. It is simply part of the retroactivity paradigm that some cases will be

treated differently than other cases based on the age of the case. Neither Griffith

nor Teague Í'Lor Asag violates due process. Retroactivity analysis itself is not

fundamentally unfair in violation of due process'

As to Equal Protection, it is doubtful that Equal Protection analysis even

applies to judicial decisions, such as Asay, as opposed to statutes. Bouie u. Cifu

of Columbin, 378 U.S. 347 (L964) (using due process, not equal protection, when

a judicial decision is at issue). But even assuming it does, such an argument

makes little jurisprudential sense. A cut-off date does not create a protected class

and there is no fundamental right involved. The date of the finality of a

defendant's sentence is not an immutable characteristic requiring application of
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strict scrutiny or intermediate scrutiny. The only possible standard of review,

under equal protection principles, would be rational basis review. And the cut-off

date of Ring established by this Court in Asay more than satisfies rational basis

review. Again, all retroactivity analysis depends on cut-off dates. All retroactivity

analysis creates two groups of defendants - one of whom received benefit of the

new rule and another group that does not - and it creates those groups based on

a court date. Every major case would have to be applied retroactively under this

view of equal protection with the result of negating all finality.

There are no limits to opposing counsel's equal protection attack on this

Court's decision in Asag. According to opposing counsel's logic, all retroactivity

tests violate equal protection. The Equal Protection Clause does not mandate that

every major change in the law be applied retroactively, which would be the

necessary outcome of adopting this view. Neither Asag nor Griffith nor Teague

violates equal protection.

In sum, Asøg V, Hitchcock, Asag W, arrd' Lambríxcontrol.7

t Even if Hurstapplied retroactively, which it does not, Damren would not
be entitled to any Hurst relief because any Hursú error was harmless. Damren's
jury unanimously recommended a death sentence. Damren u. State,696 So.2d
7O9, 7 LO (FIa. L997) ("The jury voted unanimously for death"); Damren u. Florida,
776 F.3d 816, 81S (1lth Cir. 2OI5) (noting the jury unanimously recommended
a death sentence) , cert. denied, 137 S.Ct. S3O (2017). Under this Court's well-
established precedent of Dauis u. State,207 So.3d I42 (FIa. 2016l, if the jury
unanimously recommends a death sentence, then any Hurst error is harmless.

This Court held that Hurstercor is not structural error. Rather, Hursterrot
is subject to harmless error analysis. Hurst II,2O2 So.3d at 66-68 (rejecting an
argument that Hursúwas structural error citing Neder u. United States,527 U.S.
7,7-8 (1999); Washingtonu.Recuenco,S4S U.S.2L2,2L8-L9 (2006l;andGalindez
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u. State,955 So.2d 5I7, 522 (Fla. 2OO7)); see also Galindez,955 So.2d at 522-23
(holding Apprendí u. New Jersey, 530 U.S. 466 (2OO0), error is not structural
error).

The United States Supreme Court has also held that the jury's failure to find
an element is not structural error. Neder u. Uníted States,527 U.S. 1, 8 (1999).

ln Neder, the jury was instructed not to even consider the element of materiality
at all. If Neder error is not structural error, Hurst error certainly is not.

Furthermore, the United States Supreme Court has also held that Apprendierror
is not structural error. Wa.shíngtonu. Recuenco,548 U.S. 212 (2006l. If Apprendi
error is not structural, then neither is the closely-related Hurst error.

Because luøn V. does not apply at all to any Florida case, as explained

above, it does not change any of this Court's analysis in Hurst.t regarding
structural error.

Hursterror is subject to harmless error analysis and would be harmless in
this case due to the unanimous jury recommendation. But there is no need to

reach the issue of harmlessness, because Hurst-tldoes not apply retroactively to
Damren.
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Accordingly, this Court should affirm the trial court's denial of the

successive postconviction motion.

Respectfu lly submitted,
PAMELA JO BONDI
ATTORNEY GENERAL
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Filing # 64073876 E-Filed Illl3/2017 08:32:24 AM

IN THE SUPREME COURT OF FLORIDA

FLOYD WILLIAM DAMREN,
Appellant,

V.

CASE NO. SCIT-1080
STATE OF FLORIDA,

Appellee.

APPELLANT'S REPLY'

I. The State is incorrect in asserting that Hílchcock addressed the federal
retroactivity arguments Appellant raises in this proceeding

The State is incorrect that Appellant "makes many of the same Eighth

Amendment, equal protection, and due process arguments explicitly rejected by this

Court in Hitchcock, Asay IV, and Lambrix." State's Resp. at 3. This Court's decision

in Hitchcock v. State, No. SC|T-445,2017 WL 3431500 (Fla. Aug. 10, 2017), did

not explicitly address or reject any of the federal retroactivity arguments Appellant

raised in response to the order to show cause. ,See Appellant's Resp. at 4-19.

This Court's opinion in Hítchcocfr relied exclusively on the reasoning in Asay

v. State,2l0 So.3d I (Fla. 2016). As the State acknowledges, the Court's decision

in Asay rested entirely on the state retroactivity law articulated in Witt v. State,387

So. 2d 922 (Fla. 1980). ,See State's Resp. at 3 ("In Asay. . . . [t]his Court performed

a full retroactivity analysis using the state test of Í4/itt"); see also Asay,2l0 So. 3d

at.16 ("To apply a newly announced rule of law to a case that is already final at the

time of the announcement, this Court must conduct a retroactivity analysis pursuant

I Appellant renews his requests that the Court permit untruncated briefing.
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to the dictates of llítt.").z Asay did not address whether federal law required the

Hurstdecisions to be applied retroactively, and certainly did not address the federal

retroactivity arguments raised in Appellant's response to the order to show cause in

this proceeding. Namely, Asay did not address whether a retroactivity "cutoff'

drawn at Ring violates the Eighth Amendmentos prohibition against arbitrary and

capricious imposition of the death penalty or the Fourteenth Amendment's Equal

protection and Due Process Clauses. Nor did Asay address whether the Hurst

decisions are "substantive" within the meaning of federal law, such that the

Supremacy Clause of the Constitution requires state courts to apply the decisions

retroactively in lightof Montgomeryv. Louisíana, t36 S. Ct. 718 (2016)'

Hítchcock,in relying totally on Asay, also did not explicitly address or reject

Appellant's federal retroactivity arguments. See Hitchcock,2OlT WL 343 1500, at

*l (.,We affirm because we agree with the circuit court that our decision in Asay

forecloses relief.',); id. at *2 ("Accordingly, we affirm the circuit court's order

summarily denying Hitchcock's successive postconviction motion pursuant to

AsayJ,). The State's response here attempts to highlight the conclusory sentence in

Hitchcock that reads: "Although Hitchcock references various constitutional

provisíons as a basis for arguments that Hurst v. State should entitle him to a nerw

sentencing proceeding, these are nothing more than arguments thal Hurst v. State

should be applied retroactively to his sentence, which became final prior to Ring."

2 As this Court has repeatedly emphasized, Witt addresses retroactivity as a matter

of state law, which is separatà and distinct from federal retroactivity analysis. ,Seø

e.g., Falcon v. State,162 So. 3d 954,955'56 (Fla' 2015)'
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State's Resp. at 4 (citing Hitchcock,20lT WL 3431500, at *2) (emphasis added).

But the Hitchcock Court's reference to "constitutional provisions" cannot be

reasonably read to address Appellant's federal retroactivity arguments, as the very

next sentence in Hítchcock reads: "As such, these arguments were rejected when we

decided Asay."). Hitchcock,20lT WL 3431500, at*2. As explained above, Asay

rested its analysis entirely on state retroactivity law and the Florida Constitution.

During the nearly eight months between this Court's decisions in Asay and

Hítchcock,many Hurst defendants have raised federal retroactivity arguments in this

Court and the circuit courts, explaining that Asay did not resolve those matters in its

exclusively state-law analysis and imploring that federal law be addressed. Those

defendants, appellants, and petitioners, as Appellant does here, advanced federal

retroactivity arguments underthe Eighth and Fourteenth Amendments, as well as the

Supremacy Clause and Montgomery. If this Court had intended to put those

arguments to rest in Hítchcock, if. could have done so. But any fair reading of

Hitchcock leads to the conclusion that those issues remain unresolved in light of the

Court's wholesale reliance on Asay. Indeed, Hitchcock neither mentions the Eighth

Amendment's prohibition against arbitrary and capricious imposition of the death

penalty, nor the Fourteenth Amendment's Equal Protection and Due Process

Clauses. Nor does Hitchcock cite Montgomery or otherwise explain why the

Supremacy Clause does not require the substantive rules announced in the Hurst

decisions to be retroactively applied by state courts. The State's response to the

order to show cause in this case does not contend otherwise.

3
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To the extent the State suggests that Appellant's federal arguments have been

addressed in other cases, those decisions are not applicable here. As Appellant noted

in his initial response to the order to show cause, the Eleventh Circuit's decision in

Lambrixv. Sec'y, No. 17-14413,2017 WL 4416205 (l lth Cir. Oct. 5, 2017), is not

precedential in this Court and was decìded in the context of the current federal

habeas statute, which dramatically restricts federal review of state-court decisions.

This Court's application of federal constitutional protections, on the other hand, is

not circumscribed. More importantly, Lambrn dealt with an idiosyncratic issue-

the "retroactivity" of Florida's new capital sentencing statute-and did not squarely

address the retroactivity of the constitutional rules arising from the Hurst decisions.

Similar idiosyncratic presentations also render inapplicable to Appellant this Court's

recent active-death-warrant decisions in Asay v. State,224 So.3d 695 (Fla. 2017),

Lambrix v. state, No. SC17-1687,2017 V'lL 4320637 (Fla. Sep. 29, 2017), and

Hannonv. State,No. SC17-1837, 2017 WL 4944899 (Fla. Nov. 1,2017). There are

real, unresolved issues here. Appellant urges this Court to address them.

II. The Statets cursory arguments concerning Hurst retroactivity are not
persuasive

The State fails to engage substantively in Appellant's argument that a

retroactivity cutoff at Ring violates the Eighth Amendment's prohibition against

arbitrary and capricious imposition of the death penalty. ,See Appellant's Resp. at

10-13. The State has therefore abandoned arguments on this issue. Cl Hoskins v.

state,75 So. 3d250,257 (Fla,201l); Hall v. state,823 so. 2d757,763 (Fla.20AÐ.
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The State's failure to address the important Eighth Amendment problems with

a Ring-based retroactivity cutoff is telling. As Appellant explained, a Ring cutoff

injects into Florida's death penalty jurisprudence a level of arbitrariness and

capriciousness-and also denial of equal protection and due process of law-that is

notpresent intypical circumstances where retroactivity is wittrheld based on widely-

recognized pragmatic necessity for courts to evolve constitutional protections

prospectively without undue cost to the finality of preexisting judgments.

A Hurst retroactivity cutoff at Ring inaugurates a degree of capriciousness

that far exceeds the level justifïed by "norrnal" jurisprudence. To see why this is so,

one need only consider how Florida's pre-Ring inmates do and do not differ from

their post-Rr'rzg peers. The two groups were both sentenced under a procedure that

allowed death sentences to be predicated upon factual findings not tested by a jury

trial. But inmates whose sentences became final before Ríng have been on death

row longer than their post-Àfizg counterparts and have demonstrated over a longer

time that they are capable of adjusting to that environment without endangering any

valid interest of the State. Pre-Ring inmates also have undergone the prolonged

suffering chronicled by Justice Breyer, dissenting from the denial of ceniorari in

Síreci v. Florída, 137 S. Ct. 470 (2016), longer than their post-rRing counterparts.

Pre-Ríng inmates also are more likely than their post-Ríng counterparts to

have been sent to death row under standards that would not produce a capital

sentenc*or even a capital prosecution-under the conventions of decency

prevailing today. In the generation since Ríng, prosecutors and juries have been

increasingly unlikely to seek and impose death sentences. A significant number of
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cases which terminated in a death verdict before Ring are cases where a death

sentence would not be imposed, or even pursued, in the modem era. And pre-Ríng

inmates are more likely to have received death sentences in trials involving

problematic factfinding: the past two decades have witnessed a broad-spectrum

recognition of the unreliability of numerous kinds of evidence-flawed forensic'

science theories and practices, hazardous eyewitness identification testimony, and

so forth-that was accepted without question inpre-Ríng capital trials. Doubts that

would cause today's prosecutors, juries, and judges to hesitate to seek or impose a

death sentence were unrecognized in the pre-^Rfng era. Evidence that led to confident

convictions and unhesitating death sentences decades ago would have substantially

less convincing portver to prosecutors, juries, and judges today.

Taken together, these considerations highlight that a Ring-based retroactivity

cutoffinvolves a level of caprice exceeds that tolerated by standard-fare retroactivity

rules. A Ring cutoff s denial of relief in precisely the class of cases in which relief

makes the most sense is inconsistent with the Eighth and Fourteenth Amendments.

The cursory federal retroactivity arguments the State does advance can be

dispensed with briefly. The State asserts, without any authority, that "[t]he only

possible standard ofreview under equal protection principles would be rational basis

review." State's Resp. at 13. This ignores Skinner v. Oklahoma,316 U.S. 535, 541

(Ig{z),where the Court states that a law "which involves one of the basic rights of

man" is subject to strict scrutiny. The State funher claims that Appellant believes

"all retroactivity tests violate equal protections." State's Resp. at 13 (emphasis

added). At issue here is a retroactivity test that implicates Appellant'sfundamental
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ríghts, A retroactivity cutoff that deprives some capital defendants of their

fundamental right to a reliable determination of their sentences-while affording

similarly-situated defendants the benefits of decision-making by a penalty-phase

jury-violates the Fourteenth Amendment's guarantee of equal protection.3

The State also relies on Schríro v. Summerlin,542 U.S. 348, 358 (2004), for

the proposition that the United States Supreme Court's ruling in that case-that Ríng

is not retroactive in a federal habeas proceeding-means that Hursr is also not

retroactive in any proceeding. .See State's Resp. at 5. But as Appellant explained

initially, see Appellant's Resp. at 18, the Arizona statute at issue in Ring and

Summerlín did not require fact-finding regarding the aggravators and their

"sufficiency" to justiff the death penalty. That difference is critical for federal

retroactivity. Indeed, Summerlin acknowledged that if the Court itself "[made] a

certain fact essential to the death penalty . . . [the change] would be substantive."

542 U.S. at354. Such a change occurred in the Hurst decisions where, for the first

time, the United States Supreme Court and this Court found it unconstitutional for a

judge alone to make a fïnding of fact as to the "sufficiency" of the aggravation.

Moreover, Hurst, unlike Ring, addressed the proof-beyond-a-reasonable-

doubt standard. Although the State attempts to distinguish lvan V. v. Cíty of Nøw

York,407 U.S. 203 (1972), and Powell v. Delaware, 153 A.3d 69 (Del. 2016), see

3 The State contends, "it is doubtful that Equal Protection analysis even applies to
judicial decisions," citing Bouíev. Cíty of Columbía,37& U.S. 347 (1964). However,

the Court in Bouie did not limit application of equal protections analyses to statutes.

Id, ('We do not reach the question presented under the Equal Protection Clause, for
we find merit . . . under the Due Process Clause.").
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State's Resp. at ll-l2,those attempts fall flat. Even assuming, as the State suggests,

that Florida's scheme formerly incorporated the beyond-a-reasonable-doubt

standard, that standard was misapplied to findings of fact made by the trial judge,

not by the jury. Tlte Hursr decisions held that the jury must make the beyond-a-

reasonable-doubt findings that subject a defendant to a death sentence. Indeed, a

federal judge in Florida, citing lvan, has already observed the distinction between

the holding of Summerlín and the retroactivity of Hurst because of the beyond-a-

reasonable-doubt standard. See Guardado v. Jones, No. 4:1 5-cv-256 (N.D. Fla. May

27, 2QI6) (contrasting Hurst to Ríng and Summerlin, because the latter decisions

"did not address the requirement for proof beyond a reasonable doubt," and "[t]he

Supreme Court has held a prooÊbeyond-a-reasonable-doubt decision retroactive").

The State's citation to Powell in arguing against the federal retroactivity of

Hurst, see State's Resp. at ll-12, is particularly odd considering that, in Powell,the

Delaware Supreme Court applied a retroactivity test that mirrors the federal

retroactivity test articulated in Teagae v, Lane,489 U.S. 288 (1989), and held that

Hurst should be applied retroactively in Delaware . See Powell, 153 A.3d at 75-76.

If anything, Powell favors Appellant's position.

Final ly, the State mischaracterizes Appel I ant' s arguments under Mo nt gomery.

Appellant correctly explained that Montgomery held that states are bound by the

Supremacy Clause to apply constitutional rules retroactively when those rules are

substantive within the meaning of federal law. 
^See 

Appellant's Resp. at 12-19:'

Montgomery,136 S. Ct. ar728-29 ("[V]hen a new substantive rule of constitutional

law controls the outcome of a case, the Constitution requires state collateral review
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courts to give retroactive effect to that ruIe."). The Hursr decisions announced

substantive rules; the Constitution requires this Court to apply them retroactively.

III. The Statets "harmless error" arguments are inconsistent with the United
States Constitution

The State's "harmless error" arguments rely entirely on the unconstitutional

bright-line test, established in Davís v. State, 207 So. 3d 142, 176 (Fla. 2016),

holding that Hursf errors are per se harmless in every unanimous-recommendation

case. See State's Resp. at l3 n.7. The State ignores Appellant's arguments that this

brightJine test is unconstitutional..See Appellant's Resp. at l5-19.

A l2-0 recommendation does not demonstrate that a jury in a constitutional

proceeding would have made the three unanimous, beyond-a-reasonable-doubt

findings required by Hurst and the Sixth and Eighth Amendments (the existence of

specific aggravating factors, whether those specific aggravators are together

"sufficienf' to impose the death penalty, and whether those specifÏc aggravators

together outweigh the mitigation). Hurst v, State,202 So.3d 40, 53-59 (Fla. 2016).

Moreover, as Appellant argued in the circuit court and this Court, the

uncertainty as to what jurors would have decided in a constitutional proceeding is

exacerbated by thejury being instructed that its role was merely advisory. The jury's

understanding of its diminished role resulted in an Eighth Amendment violation in

light of Caldwell v. Missíssippí,472 U.S. 320, 328-29 (1985). Although this Court

held in the past that Florida's prior scheme did not violate Caldwell,those decisions

are obviated by Hurst. See Truehill v. Florüao No. 16-9448,2017 WL 2463876

(Oct. t6,2017) (Sotomayor, J., dissenting from denial of certiorari) ("Although the

9
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Florida Supreme Court has rejected a Caldwell challenge to its jury instructions in

capital cases in the past, it did so in the context of its prior sentencing scheme.").

Finally, any reliance on the advisory jury recommendation for harmless-elror

analysis contravenes the Sixth and Fourteenth Amendments in light of Sullívan v.

Louisiona, 508 U.S. 275, 279 (1993), and In re Wínship,397 U.S. 358 (1970),

because the recommendation does not constitute a constitutionally-valid "verdict"

grounded in fact-finding governed by the beyond-a-reasonable-doubt standard.

CONCLUSION

This Court should hold that federal law requires the Hurst decisions to be

applied retroactively and vacate Appellant's death sentence.

Respectfu lly submitted,

/s/ Karin L. Moore
Karin L. Moore
Assistant CCRC-North
1004 DeSoto Park Drive
Tallahassee, FL 3230 I - t 300
Karin. Moore@c crc-north. org
850-487-0 922 (ext- 104)
Florida Bar No. 033054
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Last updated: May 15,2018

Total number of prisoners whose cases have been reviewed by Florida Supreme Court (or, if relief is granted, by a Circu¡t Court) in light of Hurst 259

Number of prisoners who have obta¡ned relief under Hurst: 128 (49.42o/ol

Number of prisoners who have been denied relief under Hursf; 131 (50.58%)

The Florida Supreme Court has declared that it will apply its decisions in Hurst v. Sfafe and Asay v. Sfafe-which held that non-unanimous jury recommendations

of death violate the Florida state constitution and the Sixth Amendment of the U.S. Constitution-to new death penalty cases and to older cases in which the

d¡rect appeal process was f¡nal on or before the U.S. Supreme Court decided Ring v. Ar¡zona in June 2002.

Prisoner Name

Abdool, Dane

Allred, Andrew

Alston, Pressley Bernard

Altersberge¡ Joshua Lee

Anderson, Charles L.

Anderson, Richard

Archer, Robin Lee

Armstrong, Lancelot
Uriley

Asay, Marc

Ahvater, Jeffrey Lee

Ault, Howard Steven

Ba¡ley, Robert J.

Baker, Cornelius

Banks, Donald

Bargo, Michael Shane

Barnhill, Arthur

Barwick, Darryl Brian

Bates, Kayle Barrlngton

Beasley, Curtis W.

Belcher, James

County of
Conviction

Orange

Seminole

Duval

H¡ghlands

Broward

Hillsborough

Escambia

Broward

Duval

Pinellas

Broward

Bay

Flagler

Duval

Marion

Seminole

Bay

Bay

Polk

Duval

Crnv¡ct¡on Final
Before Ring?

Dêâth Sentencê
Reversed?

Dâtê ôl Court
Order

4t6t17

11t16t17

1122118

4t27t17

3t9t17

1t26t18

3t17 t17

1l19l17

12t22t16

1123118

3t9t17

716117

3t23t17

4t20t17

6129117

2t20t17

2128118

1122118

N

N

N

N

N

N

N

N

N

N

N

N

N

Y

Jury Recommendation Jury Vote{s)
UnanimÕus?

10-2

o_2

10-2

9-3

12-O,12-0

84,12-0

N

N

N

N

N (EXECUTED)

Bell, Michael Duval

DuvalBevel, Thomas

Booker, Stephen Todd Duval

1123118

1112117

1t29t18

6t15t17

1t30t18

O62a
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512112018

Campbell, John Citrus

Carr, Emilia Marion

Cozzie, Steven Anthony Walton

Davis, Barry ï Walton

Davis, Jr., Leon Polk

Derrick, Samuel Jason Pasco

Florida Death-Penalty Appeals Decided in Light of Hurst I Death Penalty lnformation Center

Conv¡ctíon Final Jury Recommendat¡on JuryVote{s} Death Senlence
Before Ring? Unanimous? Reversed?

N 12-O N

9-3, t0-2 Y

12-0, 12-0,8-4 N

Prisoner Name County of
Conviclion

Date of Court
Order

8t30t17

217117

5t't1t't7

5t1'1117

1',U',t0t16

2t2t't8

Y84

7-5

N

N

N

N

NN

N

N

1t29t18Bowles, Gary Ray 12-O NYDuval

6t't5t1711-'lBraddy, Hanel NMiami-Dade N

3t30t17N 10-2NBradley, Brandon Lee Brevard

1t22t18Bradley, Donald NN 10-2Clay

Branch, Eric Scott 10-2NEscambia N (EXECUTED) 1t22t',t8

4t20117Brookins, Elijah 10-2N NGadsden

3t10t17Brooks, Lamar Okaloosa N N 9-3,11-1 Y

Brown, Paul Alfred Hillsborough Y 1t29t18NN 7-5

12-0 2t28t18NBrown, Paul Anthony Volusia

1t23t1812-OBurns, Daniel Jr. NManatee

416117Buzia, John 84N NSem¡nole

Byrd, Milford Wade Hillsborough Y 2t281',!8Unknown Unknown N

1126117

5t4t1711-1Card, James

10t4il179-3, 8-4Carter, Pinkney

N

N NBay

NDuval N

Calloway, Tavares David Miami-Dade N
7-5,7-5,7-5,
7-5,7-5

5t18117Caylor, Matthew N 8-4NBay

11-1 N 1t23t18NClark, Ronald Wayne Jr. Duval

12-OCole, Loran 1t23118NMarion

9-3, 9-3Cole, Tffany Ann 6t29t't7N NDuval

Conde, Rory 813',1117N 9-3Miami-Dade N

1t31t1811-1Consalvo, Robert NNBroward

7t23117Cox, Allen

4t5t18Crain, Willie Seth

10-2NLake N

12-0 NHillsborough N

2t2t1812-0 NDamren, Floyd William Clay

Darling, Dolan a/Ua
Sean Smith

3t29t't711-1NNOrango

5l2l't7Davis, Adam W. 7-5NHillsborough N

11110116WAIVED JURYDavis, Jr., Leon NNPolk

1t29t18Davis, Mark Allen N 84 NPinellas

211711711-1Davis, Toney D. NNDuval

7nn7Dennis, Labrant N 11-1,11-1 YMiami-Dade N

Deparvine, W¡lliams
James

4t6t1784,8-4NHillsborough N

https://deathpenaltyinfo. org/Hurst-Cases-Reviewed
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Dessaure, Kenneth Pinellas WAIVED JURY '11t16t17N N

Deviney, Randall Duval N N 84 3t23t17

Diaz, Joel 6115117Lee N N 9-3

N 8-4 N 1124t',t8Dillbeck, Donald David Leon

Doorbal, Noel 8-4, 8-4 9t20t17Miami-Dade N N Y

Doty, Wayne 't0-2 8t7t17Bradford N N

Douglas, Luther 11-1 6t29t't7Duval N N

Dubose, Rasheem 2t9t17Duval N N 84

Durousseau, Paul 10-2 1131t17NDuval N

Evans, Paul H. 3t20t17N 9-3lndian River N

Evans, Steven Maurice Orange 11-1 '1t24t18N N

1't-1 5t17t17

N N 10-2

N N

Evans, Wydell Jody Brevard

Floyd, Maurice Lamar Putnam

Ford, James D. 1t23t18Charlotte N 11-1,11-1 N

Foster, Charles 1129118

84,8-4 1129118

N 84 NBay

Fotopoulos,
Volusia N NKonstantinos

OrangeFrances, David 9-3, 10-2 3t29t't7N N

Franklin, Richard P. Columbia 11t23t16N N 9-3 Y

Gamble, Guy R. 10-2 1t29t18Lake N N

Gaskin, Lou¡s 84,8-4N N 2t28t18Flagler

Geralds, Mark Allen Bay 12-O N 2t28t18

N N

N N Y

DuvalGlover, Dennis T. 10-2

10-2

9t14t17

5t23t17Gonzalez, Leonard Escambia

Gregory William 7-5,7-5 8t31t17Volusia N N

Griffin, Michael Allen Miami-Dade Y 10-2 212118N N

Grim, Norman Santa Rosa 12-0 3t29t18N N

Guardado, Jesse '12-o 5t1'U17Walton N N

10-2 1t30t18N NGudinas, Thomas Lee Collier

Guzman, James 11-1 2t22t'18Volusia N N

Guzman, Victor N 7-5 416117Miami-Dade N

6t't5t't7

Hamilton, Richard

N N 8-4

Hamilton Y N 10-2 N 8t18

Hall, Donte Jermaine Lake

512112018

Prisoner Name County of
Conviction

Eaglin, Dwight Charlotte

England, Richard Volusia

Finney, Charles Hillsborough Y

Foster, Kevin Don Lee

Gonzalez, Ricardo Miami-Dade Y

Gordon, Robert R. Pinellas

Hall, Enoch D. Volusia N

Florida Death-Penalty Appeals Decided in Light of Hurst I Death Penalty lnformation Center

Conviction Final Jury Recommendation Jury Vote(s) Ðeath Sentence
Before Ring? Unanimous? Reversed?

N 84,8-4

84

9-3 N

N

NN

Date ot Court
Order

4t3t17

5t22t17

1t26t18

1129118

3t23t18

1t31t18

N

N

N

N

84

9-3

N

N

9-3 N

https://deathpenaltyi nfo. org/Hurst_Cases_Reviewed
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Prisoner Name County of
Conviction

Hernandez-Alberto,
Pedro

Hillsborough N

Hunter, Jerone Volusia N

Hutchinson, Jefirey Okaloosa N

Jordan, Joseph Volusia N

Florida Death-Penalty Appeals Dec¡ded in Light of Hurst I Death Penalty lnformation Center

Conviction Final Jury Recommendat¡on Jury Vote{s} Death Sentence
Unanimous? Reversed?Before Ring?

N

WAIVED JURY

10-2,10-2 Y

10-2, 10-2,9-
3, 9-3

WAIVED
JURY

Dãte of Court
Orde¡

519117

6t16t17

3t't5t18

N

N

N

Hampton, John 5t4t17Pinellas N N 9-3

Hannon, Patrick 12-OHillsborough Y N (EXECUTED) 11t'U',t7

Hartley, Kenneth 1t26t',t8Duval N N9-3

Hayward, Steven St. Lucie 3124117N N 84

10-2 2t28t18N NHeath, Ronald Palmer Alachua

11-1 5t't1t't7N NHernandez, Michael Santa Rosa

5t18t't7Hertz, Gerry Wakulla N N 10-2, 10-2 Y

Heyne, Justin Brevard N N 416l'.t710-2,84 Y

Hitchcock, Jam€s 10-2 8110117N NOrange

Hobart, Robert Santa Rosa 2121118N N 7-5

Hodges, George
Michael

10-2 2t2t18N NHillsborough Y

Hodges, Willie James Escambia 10-2 3t16t17N N

Hojan, Gerhard 9-3, 9-3 1t3'U17Broward N N

Huggins, John Orange 5123117N N 9-3

Hu¡st, Timothy 10114116Escambia N N 7-5

3n1h7N N 7-5 Ylsrael, Connie Ray Duval

1124118N 7-5 NJackson, Etheria Verdell Duval

Jackson, Kenneth R. Hillsborough N 11-1 3123117N

84,8-4N N 619117Jackson, Michael James Duval

Jackson, Ray Volusia N N 9-3 4t24t17

BayJeffries, Kevin G. 10-2 7113117N N

Jeffr¡es, Sonny Ray Orange 11-1N N '1t26t18

10-2, 10-2, 10-
2

1t29t18N NJennings, Brandy Bain Collier

Johnson, Emanuel 2t2t't8Sarasota N 84, 10-2 N

11-1, 1',t-1 , 11-
1

1211116N NJohnson, Paul Beasley Polk

Johnson, Richard Allen St. Lucie 11-1 3124117N N

Johnson, Ronnie 7-5, 9-3 31271'18N NMiami-Dade Y

Johnston, Ray 11-1 7121117NHillsborough N

Johnston, Ray 712111712-O NHillsborough N

Jones, Henry Lee Brevard N 12-O N 3t2t17

1t22t18N 9-3 NJones, Marvin Bumett Duval

Jones, Victor Y/N 9128117Miami-Dade Y 10-2, 12-0 N

https://deathpenaltyinfo.org/H urst_Cases_Reviewed
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1t3',V17N Y 12-O NKaczma¡ lll, Leo L. Clay

Kelley, William H. 1/26t18NHighlands 8-3 [not a typo] N

King, Cecil 7t12t17Duval N N 8-4

King, Michael L. 1t26t17Sarasota N 12-O N

Knight, Richard 1t3'.U17Broward N 12-O, 12-O N

Kocaker, Genghis 11-1 10t6t17Pinellas N N

10-2 1t19t't7N NKopsho, William M. Marion

84,10-2 N (EXECUTEDI 9t29t17NLambrix, Cary Michael Glades

Lightbourne, lan 1t26t18Marion N Unrecorded N

Long, Robêrt Joe 't2-o N 1t29t18Hillsborough Y

1't-1N N 11241',t$Lucas, Harold Gene Lee

Marquard, John St. Johns 12-OY N 1124118

Martin, David 7 t13t17N N 9-3Clay

Matthews, Douglas Volusia 10-2 1215t17N N

916117

11-'l 1t26t17

Duval N N 7-5

N NMccirth, Renaldo Devon Marion

McOoy, Richard (aka
Jamil Rashid)

McKenzie, Norman
Blake

St. Johns 6t19t17N N 10-2,10-2 Y

McLean, Denick N N 9-3 4124117Orange

McMillian, Justin 10-2 4t13t't7Duval N N

212118

Merck, Jr., Troy 5l5l',l7

Y N 84 N

Pinellas N N 9-3 Y

Melton, Antonio Lebaron Escambia

Middleton, Dale 12-O 319117NOkeechobee N

Mille¡ David Jr, 1t31t18Duval N 7-5 N

Mille¡ Lionel Michael Orange 11-1N N 518117

Morton, Alvin Pasco N 2121181't-'t,11-'t N

Monis, Dontae 4127117Hillsborough N '12-0,12-0 N

Hillsborough NMonis, Dontae 1|',t1118N 10-2

Morr¡s, Robert D. Polk N 84 N 1t26t18

Mosley, John F. Duval N N 8-4 12t22t16

5121t2018

Prisoner Name County of
Conviction

Kirkman, Vahtiece Brevard N

Kokal, Gregory Alan Duval

Krawczuk, Anton Duval

Lamarca, Anthony Pinellas

Lawrence, Gary Sântâ Rosâ

Lebron, Joel Osceola

McCoy, Thomas Walton N

Mendoza, Marbel Miami-Dade

Mullens, Khada! Pinellas N

Florida Death-Penalty Appeals Decided in Light of Hurst I Death Penalty lnformalion Center

Conviction Final Jury Recommendat¡on Jury Voteis)
Before Ring? Unanimous?

10-2

12-O

12-0

11-1

9-3

11-1

7-5 N

Dêath Eentence
Reversed?

Dalè of Court
Order

1t1'.U18

1t24t't8

1t31t18

1130t18

2t2t18

4t20t't7

11t8t17

1t30t18

6t16t16

N

N

N

N

7-5

N

N

NN

N

N

N

066a
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Pr¡sonêr Namê County of
Gonviction

Okafor, Bessman Orange

Oliver, Terence Tabius Brevard

Pace, Bruce Douglas Santa Rosa

Parker, J.B.

Seminole

N

N

N

N

Martin

Partin, Phillup Alan Pasco

Peterka, Daniel Jon Okaloosa

Pham, Tai

Phillips, Galante Duval

Rhodes, Richard Wallace Pinellas

Florida Death-Penalty Appeals Decided in Light of Hurst I Death Penalty lnformation Center

NN

N

Convict¡on Final Jury Recommendat¡on Jury Vote{s}
Belore Ring? Unanimous?

11-'l

12-0,12-0 N

7-5

11-1

9-3

84

10-2

7-5

10-2

7-5,7-5

Deãth Sentence
Reversed?

Date of Court
Order

6t8t't7

4t6t17

1t30t18

4t20t17

3t27t17

11221',18

3122117

4t20117

'1t23118

4t6t17

N

N

N

N

N

N

N

N

Rigterink, Thomas
William

Polk

NN

NN

4t4t't711-1N NMurray, Gerald Delane Duval

1t3',U18Nelson, Joshua D. N12-0Lee

3t8t17Nelson, Micah 9-3Polk N N

Newberry Rodney Duval N 84 4t6t't7N

5125117UNKNOWN NOats, Jr. Sonny Boy Marion

1t30t18NN 7-5Occhicone, Dominick A. Pasco

11-'l 3t30t17Orme, Roderick NNBay

21211884,9-3N NOverton, Thomas M. Monroe

7-5,7-5 2t1118Pagan, Alex N NBroward

5t't|t17Pasha, Khalid NHillsborough N 11-'1,11-1 Y

716l't7N N 7-5Peterson, Robert Earl Duval

Phillips, Harry Franklin Miami-Dade Y 11221',t8N 7-5 N

'1t2511812-0 NNPhilmore, Lenard James Martin

2t2t't8Pietri, Norberto N 8-4 NPalm Beach Y

11-1 3t3',U17Poole, Mark Polk N N

Pope, Thomas Dewey Broward 2128118NN 9-3

11-',\ 1t231',18Puiatti, Carl N NPasco

'v18t18WAIVED JURY NQuince, Kenneth Darcell Volusia

2128118'12-0,12-0 NRaleigh, Bobby Allen Volusia

5t2t18Reaves, William N 10-2 Nlndian River Y

4l5l'.t8Reynolds, Michael N YSeminole 12-0,12-0 N

8t291'.179-3, 9-3Rimmer, Robert NBroward N

4t6t't77-5,7-5Robards, Richard N NPinellas

Rodgers, Jeremiah Santa Rosa 2t8t't8WAIVED JURYN N

4tst17YN N 84Rodgers, Theodore Orange

Rogers, Glen Edward Hillsborough Y 1/30/1812-O N

Rodriguez, Manuel
Antonio

12-0,12-O,12-
0

'Ú31118Y NMiami-Dade Y

2t28t18San Martin, Pablo NMiãmi-Dade N 9-3

https://deathpenaltyinfo.org/Hurst_Cases_Reviewed
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Schoenwette¡ Randy Brevard 4t7t17N N 10-2,9-3 Y

6t22117Seibert, Michael N 9-3Broward N

9-3, 9-3,9-3,
9-3

5t11t17Sêrrano, Nelson Polk N N

Bt29t17Sexton, John 10-2 YPasco N N

1t31t1811-1 NNSireci, Henry Perry Orange

7113117Sm¡th, Joseph N 10-2Sarasota N

511111784,8-4N NSnelgrove, David B. Flagler

1t301't8Sochor, Denn¡s 10-2 NBroward N

1t31118N 10-2 NStein, Steven Edward Duval

Stephens, Jason
Demêtr¡us

1t22t18N 9-3 NDuval

Stewart, Kenneth Allen Hillsborough Y 4t2511710-2N

Stewart, Kenneth Allen Hillsborough Y 1t26t'1810-2 NN

1t24t18N 10-2 NSweet, Will¡am Earl Duval

Suggs, Ernest 3t17 t17N 7-5 NWalton

Tanzi, Michael 415118N 12-0 NMonroe

10112117N N 10-2Taylor, John Calvin Clay

Taylor, Perry N 513118N 84

12-0 N 415118

Hillsborough Y

Taylor, William Kenneth Hillsborough N

Thomas, William
Gregory

112411811-1N NDuval

11-1 1t24t18Trease, Robert J. NSarasota N

1t26t18Trepal, George 9-3 NPolk N

11-1 1t26t18Trotter, Melvin NManatee N

Troy, John 11-1 6t13t17NSarasota N

2t23t17Truehill, Quentin St. Johns 12-0 NN

4t27117N 12-O NTundidor, Randy W. Broward

Tumer, James Daniel St. Johns 6t19t17N N 10-2

11t2t17Twilegar, Mark WAIVED JURY NLee

10-2,10-2,9-
3,7-5

6t14t17Victor¡no, Troy Volusia N N

511117Wade, Alan L. N NDuval 11-1,1'.1-1 Y

1122118Walls, Frank NY 12-0Okaloosa

5t21t2018

P¡isoner Name County of
Conv¡ct¡on

S¡lvia, William Seminole N

NSimmons, Eric Lee Lake

iSliney, Jack R. Charlotte

Smith, Corey Miami-Dade N

Smith, Stephen V. Charlotte

Smithers, Samuel Hillsborough N

Florida Death-Penalty Appeals Decided in Light of Hurst I Death Penalty lnformation Center

Conviction Final
Before Ring?

Jury Recommendalion JuryVote{s} Death Sentènce
Unanimous? Reversed?

9-3, l0-2

Y

N

11-1

8-4

7-5

9-3

12-0,12-0 N

10-2 N

Dâtê of Court
Order

2t20t17

12t22t16

1t31t18

3116117

4121t17

3129118

1t24118

N

N

N

N

N

Taylo¡ Steven Richard Duval N

https://deathpenâltyinfo.org/Hurst_Cases_Reviewed 7t9



512112018 Florida Death-Penalty Appeals Decided in Light of Hurst I Death PenalÇ lnformation Center

Conv¡ctior Final Jury Recommendat¡on Jury Vote{s} Ðealh Sentence
Belore Ring? Unanimous? Reversed?

Prisonêr Nâmo

White, Dwayne Seminole N 84 3t30t17

Williams, Donald Otis Lake N

Windom, Curtis Orange ¡Y
:12-0,12-O,',12-

.N 1t23t18
0

Woodel, Thomas Polk N 7-5 8118117

Zakzewski, Edward Okaloosa Y N 7-5,7-5,6-6 N 5125117

Zommer, Todd Osceola N N l0-2 Y 4113117

* The Florida Supreme Court granted relief under Hursf on Bevel's non-unanimous death sentence, but granted relief based on ineffective assistance of counsel
on Bevel's unanimous death sontêncê.

** The Florida Supreme Court noted that Wood's sentence would not have been harmless under Hursf because it struck two of the three aggravâting

circumstances found by the trial court; however, the court vacated the death sentence and imposed a life sentence under its statutory review for proportionalig.

Not counted in total.

For more background on the Flo¡ida legislative and court actions related to the jury unanimity issue, see Hursf v. Florída Background.

To check on the stiatus of cases involving Florida death+ow prisoners with non-unanimous jury recommendations for death whose sentences became final after

the U.S. Supreme Court's June 2002 decision in Ring v. Ar¡zona, see th¡s chart.

Hannah Gorman, with the Florida Center for Capitâl Reprêsentation at Florida lnternat¡onal Un¡vers¡ty, created thê pie chart below (November 16,20'l7l
based on her analysis of Florida death sentences that have been o¡ will be overturnêd basêd on Hursf, as well as sentences that have been or wlll be

affirmed because they either (A) became flnal before Rlng (1,e., based on the date of their appeal) or (B) were presumed harmless based on a

unanimous Jury verdlct or the defendant's walver of a Jury sentence. Thls chart lncludes prlsoners who have had thelr death sentences affirmed by
Clrcult Courls, Accordlng to thls informatlon, there âre a tota! of 377 pr¡soners who were sentenced under the unconstltutlonal sentenclng scheme,
butonly 42o/o (157) of Florida death-row prisoners who were sentenced under that scheme will be entitled to relief.

County of
Gonviction

Dâte of Court
Order

N

Y

N

069a

Wheeler, Jason 10-2 5t23t17N N YLake

Whitfield, Ernest 1t30t18Sarasota Y N 7-5

White, William Melvin Orange 10-2N N 4t20t17

Whitton, Gary Richard Walton ¡Y 12-O 1t31t18Y N

Willacy, Chadwick 11-1 '1t23t18Brevard Y N N

1t19t't7N 9-3

Williams, Ronnie Keith Broward :10-2N N 6t29t17

Wood, Zachary Taylor Washington N 113111712-0

Zack, M¡chael Duane Escambia 11-1 61151',t7N N
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MOTION TO DISMISS AND TO DECLARE
sEcrroNs 782.04 AND 921.141, FLORTDA STATUTES,

UNCONSTTTUTIONAT FOR A VARIETY OF REASONS

Defendant, by and through the undersigned counsel, moves

t,hf s Honorable Court to dlsmlss the Indlctment f Iled Ín t,he

above-styted cause and to declare Sectlons 782.A4 and 92L.LILt

Florida Statutes, unconst,Itutlonal.

As grounds for thls MotLon, the defendant states:

1. The Indictment does not properly charge a caplt,al

offense in that statutory aggravatlng circumstances t,he State wlll

rely on ln order to obt,aln the death penalty are not, alleged ln

the Indlctment, in violation of Art,icle It Sectlons 15 and 16,

Florlda Constitution, and the Fourteenth Amendment to the Unlted

States Constit,utlon. Defendant has t,he fundamental constltutional

rtght, to notice of the charges against hlm includlng the

aggravat,ing circumstances to be considered by t,he Jury in the

second phase of the trial. CoIe v. Arkansas , 333 U. S. 196

(f948). Cole held that, it, was unfair to convict a defendant of

an offense which v¡as not properly charged in the charging



Motlon to Dlsmiss är¡d
to Declare Sections 782.04
and 92L . L4L , Florida Stat,utes,
UnconstitutÍonal for a Variety
of Reasons

Page 2

document. Presnell v. Georqia, 439 U.S. L4 (1978) held that t,he

right to notLce applies to the penalty phase of a capital case

wit,h equal f orce t,o its appllcati.on to the guilt phase of any

crfminal tr1al.
2. Sect,ions 782.04 , 775.A82, and 92L.L0L, Florida

Statues, provÍde for the arbítrary tnfLlctíon of punishment so as

to deprlve the defendant of llfe and liberty without Due Process

of law ln vÍoLation of the Fourteent,h Amendment to t,he

ConstitutÍon of the United Stat,es, and Article Í, Sections 2 and

9, of the Florida Const,ltution.

3. The above-menLloned SectLons are so vaguet

ambiguous and indefinÍte so as to deprive the defendant of his

rlght to know the nature of t,he charges, the dffferentiatlon
between the degrees of homlcide, and to be able to prepare a

defense accordingly, ln vlolat,fon of the E.ifth, Sixth and

Fourteenth Amendments to t,he Const,itut,lon of t,he Unlt.ed States and

Article T., SectÍons 9 and 16, of the Florida Constitution.

4, Sectlon 92L,L4 I places upon the defendant t,he

burden of proving mlt,lgatÍng clrcumstances in vlolation of hls

rfghts against self-incrimlnat,lon as provlded ín the Ftfth and

Fourteenth Amendment,s of the Constitutlon of the United States and

Artlcle T, Sectlons 2 and 9, of the Florida Constltution.
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5. Section 92L.L41 does not require the State to prove

beyond a reasonable doubt that the statutory aggravating factors

ln subsect,ion ( 5 ) outweioh t,he mitigat,ing cÍrcumstances listed

in subsection ( 6 ) in each part,J.cular capital case. It t'hus

violates t,he Due Process and Equal Prot,ection clauses of the

Fourteenth Amendment, to the ConstÍtutÍon of the Unit,ed States, and

ÀrtÍcle T., Sectíons 2 and 9 of the Ftorida ConstÍtution. The

st,andard of proof beyond and to the exclusion of every reasonable

doubt !s fundamental t,o our legal system and applicable to state

crlmlnal prosecutlons. In re Winshlp , 397 U.S. 358 (1970). rn

phase two of a capital trial, the Jury is lnstructed t,o find the

exlstence of an aggravat,lng clrcumstance beyond a reasonable

doubt,. However, in the Jury's ult,imate decision as to whether to

recommend a 11fe or deat,h sentence, the Jury ls lnstructed

pursuant, t,o Section 92L . L41 ( 3 ) , to recommend death unless t,he

mlt,igatlng cfrcumstances "outwelqh" the aggravatlng

circumstances. The instructLon t,o the jury to weigh the

aggravat.ing and mttigatÍng circumstances 1n arrivlng at. their

recofnmendation to the court gives t,he jury inadequate guldance.

The defendant's right to the reasonable doubt standard applles

equalty t,o the ultÍmate det,ermination of whether he lÍves or dies

as t,o the determínation of his guilt or innocence.
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Page 4

6. Sectlon 775.082, in requirfng a defendant convlcted

of first degree murder to be senÈenced t,o life imprisonment and

requlring him to serve a mandatory sentence of twenty-five (25)

years, ls in vlolation of the Etghth Amendment and the Due Process

and Equal protectÍon clauses of the Fourt,eenth Amendment, to the

Const,ltutfon of the United States, and Artlcle I' Sectlons 2 and

g, of the Florida Constltution, in that no clear and reasonable

guÍdellnes exist for t,he implement,atfon of Èhe punlshnent in that

the punishment, þears no rational retationshlp whatsoever t,o the

defendant's acts or background, and cannot be Justtfled t,o serve

any recognized penological purpose. The mandatory llfe sentence

with no parole for a minimum perlod of 25 years vÍolat,es the

requirement of lndividual sentencfng

Nort,h Caro! !4a , 428 U.S. 284 (L976'l ,

586 ( 1978) and Gardner v. Florlda, 430 U.S. 349 (L977't ,

7, Sectlon 92I.L4I. Florfda Stat,utes, violates t,he Due

Process clause of the Fourteenth Amendment to the Constitution of

the United States, and Artlcle Lt Sections 2 and 9' of the Florida

Constitution in that the fundamenùal right to life Ís deprived by

lmposition of t,he death penalt,y without requlrlng t,he State t'o

prove beyond a reasonable t,hat there is a compellfng State

interest for fmpositfon of the death sentence, and that the death

laid out in lfoodson v.

Locket,t v. Ohlo , 438 U.S.

I
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sentence is the least, restrict,Lve means of achieving that St,ate

lnterest.
I . Sect,f on 92L . L41 provides f or the method t,o be

followed Ín the ÍmposÍtion of the death penalty whfch ls
procedural rather t.han substantlve fn nature. It thus vlolates
the separation of powers between the law-maklng funct,ion of the

leglslature and the rule-maklng functÍon of the Judlcfary, in
violat,lon of Artlcle V, Section 2, Florlda Constit,ut,ion.

9. The Florida deat,h penalty stat,ute ls
unconstitutional as applled ln that the Florida Supreme Court has

the oblÍgation to revlew death sentences and assure that they are

being imposed ín a uniform and reasonable fashÍon. However, the

Florlda Supreme Court opinÍons have been unconstitutJ.onally

inconsistent, in dealíng wÍt,h the welghing of the aggravating and

mÍtlgating circumstances. The Florida Suprerne Court has abrogat,ed

the third level of revíew under Floridats trifurcat,ed death

penalty stat,ute and, therefore, the the death penalty st,atut,e ls
being applied unconstit,ut,ionally, See, Vüttt v State 342t

So.2d 497 (Fla L977 ). The Appellat,e Court declsLons are

lnconsÍstent in their review and âre unconst,ftutlona¡. as applled

vlolating the revlew requ Lrements of Proffitt v. Florida , 428

08La
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10. The Florida murder statutes, Sectlon 782,02 and

Sect,lon 92L.L4l are unconstitut,ional as applled ln that Florida

adheres to the felony murder doctrlne which allows premeditatlon

to be established through proof of an underlying felony. fn the

absence of adequate notice as to whether or not the defendant is

called upon to defend agafnst a felony murder or a premedltated

murder, the stat,ute 1s unconstftutlonal.

11 . Sect.ion 92L . LAl , Florlda Stat'utes , ls

unconst,itut,f onal on 1t,s face as f t allows f or excessive and

dlsproportionate penalties to be imposed upon persons who have not

deliberately taken the life of another, in vfolatlon of the Elghth

and Fourteenth Amendments to the United States Constitution. See

Lockett v. Ohlo , 438 U.S. 586, 98 S.Ct. 2954, concurrlng oplnlon

of JustÍce lthÍte at 298L, (L9781 ¡

153, 96 S.Ct, 2909, ât 2932 (1976);

Gregq v. GeoroLa , 428 U.S.

Coker v. Georqla, 433 U.S.

584, 97 S.Cr . 286r (L977 | ¡ Enmund v, Florida, 458 U.S. 782, 102

s.cr,. 3368, 73 L.Ed.2d 1140 (1982).

L2. The Florida death penalty statute fs

unconstitutlonal on Íts face because it creates a presumption ln

favor of death for those convict,ed under the felony-murder rule.

Under Section 92L,141(5)(d), Florlda Statutes, the perpetratlon of

a homicide durÍng the commissÍon of a deslgnated felony

constftutes an aggravatlng circumstance. When one or more

O82a
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st,at,utory aggravatlng cÍrcumstances are proved beyond a reasonable

doubt, a presumption arÍses that death is the appropriate penalty

by operation of a Iaw. State v. Dfxon, 283 So.2d L, at 9, (Fla.

1973). Therefore, anyone convícted of first degree murder under

the felony-murder doctrine ls presumptlvely destined for death,

regardless of his Límited partfcipat,lon in the felony and lack of

partfcÍpatlon 1n the honlclde. There is no such aggravatlng

circumstance applicable ín t,he case of every premeditated murder,

since Sect,lon 921, L41( 5 ) ( I ) , Florida St,atutes, ut.l1ízes qualf fying

language to make only certaln premedltated acts an aggravating

clrcumstance . The stat,ut,e, theref ore, makeg possible a

dlsproportlonalit,y higher frequency of death sentences for those

convlcted of felony murder than those convict,ed of premedlt.ated

murder. There is no rational basÍs for this dlsproportionality in

sentencing, slnce ln felony-murder the llabilÍty can be for aiding

and abettlng a fetony that, resulted ln death, whlle ln a

premeditated murder the def endant can be t,he actual perpet,rator

who lntended death to result, The Florida death penalty statute

therefore violates the defendant's rlght t,o equal protection and

due process of law, and the rlght to be free from an arbltrary and

capricious sentenclng process¡ âs guaranteed by Artlcle I,

Sectlons 2, I , 16 , and L7 of the Florlda Constltutlon and the

Fffth, EÍghth and Fourteenth Amendments to the United States

I fffrsz
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Const,ltution. Enmund v. Florida , 458 U.S. 782, L02 S.Ct,. 3368,

73 L.Ed.2d 1140 (1982).

1.3. The presunptlon in f avor of death created by t'he

establishment, of only one single aggravatlng cÍrcumstance has the

result of imposing upon the defendant the burden of establlshtng

why he should llve. Thls tmpermlsslble shift ln the burden of

proof and persuasion contravenes every fundament,al principle

underlylng our system of crlmlnal Justlce, l-n vlolatlon of Art,lcle

L, Sectíons 9, L6, and L7 , of the Florida Constitut,ion and the

f'lft.h, Sixth, Eighth, and Fourteenth Amendments t,o the Unlted

States Constltutfon. See Mullaney v . tlllbur, 42L U. S . 684 ' 95

S.Ct. 1881 (1975); Sandstrom v. Montana, 442 U.S. 510, 99 S.Ct.

2450 ( 1979) .

14. Llabllity for flrst degree murder ln Florlda arfses

from evidence of a killlng during the commissÍon of an enumerated

felony, or from evidence of a kitLing from a premeditated deslgn.

Sectfon 92L,1,41(5)(d), FlorÍda Statut,es, permits the fact that the

murder occurred durlng the commission of t,he same enumerated

felonles to be used as an aggravatlng circumstance Ín the penalty

phase af the trlal. This pract,ice has t,he ef fect of twlce

penallzing the defendant for the same aspect, of t,he crlme, and at,

the penalty phase shlfts t,he burden of proof to the defendant

because the existence of an aggravatlng circumstance ls automatLc

084a
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upon conviction. To punlsh a defendant in the penalty phase for

the same element of t,he crlme whlch ttas necessary t,o prove a

convlction in the gullt phase is t,o violat,e the double Jeopardy

and collateral estoppel concepts of ÀrtÍcle T I Sect'fon 9 of the

Florida ConstLtut,ion and the Sixth and Fourt,eenth Amendments to

the United States Constltution. See State v. Heostrom , 401

So.2d 1343 (Fla. 1981); Provence v. State, 337 So.2d 783 (FIa.

L976li state v. cherrv, 298 N.c. 86, 257 S.E. 2d 551 (1979).

15. Section 92L.14L, Florida Statutes, is

unconstltutlonal on Ít,s face because a Jury recommendatlon of llfe

imprísonment need not, be followed by the trÍal court Judge. The

standard t,o be apptled by t,he Judge in overruling a life

reco¡nmendatÍon is that, "facts suggesting a sentence of death" are

"so clear and convinctng that no reasonable person could dLffer. "

Tedder v. State, 322 So.2d 908, at, 910 (FIa. 1975). To sustaln

a death sentence tn Lhe face of a Jury life recommendation

necessarfly requires a determination that, the Jury's

recommendatlon ls unreasonable. Thls standard 1s lmpossible to

implement. As t,he Fifth Circuit Court of Appeals has said,

"reasonable persons can differ over t,he fate of every criminal

defendant in every death penalty case. rr SPinkeIIink v.

lùainwriqht., 57 I F,2d 582, at 605 (5th Cir. 1978). Because

reasonable persons can and virtually always do disagree over

085a
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whet,her a partlcular defendant should be sentenced to death, t,he

Tedder st,andard is not susceptible of rational appLication, and

fosters the arbltrary, unreliable, and caprJ.cious fmposltlon of

capltal punishment, in violatlon of Article T., Sections 9, 16, and

L7 of t,he F lorida ConstLtut,ion and the Flfth' Eighth, and

Fourteenth Amendments to the United States Constltut,lon.

16 . Section 92L. L4L t Florida Statut'es , i5

unconstltutlonal because Ít permits the trial judge to overrule a

Jury life reco¡nmendation, cont,rary to t,he clear expressJ.on of the

consclence of the community. "JurLes are the conscience of our

conmunLties. "

McCaskilt v. Stat,e, 344 So.2d L276t 1280 (Fla, L9771.

In determining whether punf shment comport,s wit,h the Eighth

Amendment's ban agalnst cruel and unusual punishments' an

assessnent of contemporary values or "evolving standards of

decency" is required. Trop v. Dulles 356 U.S. 86r 78 S.Ct.590

(1958); Gresq_v. Georqia, 428 U.S. 153, 96 S.ct. 2909 (1976). A

Jury 1Íf e recommendat,ion ref lect,s a determlnatlon that' in an

lndividual case, lmposltion of t,he death penalty does not, accord

wlth contemporary val"ues. 1o dlscard such a determlnatlon is t,o

ignore the vital source from which the "cruel and unusual.

punishment" clause derives its meaning, in violation of Artlcle f,
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Sectlon L7 of the Florida Constitution and the EÍghth and

Fourteenth Amendments to the Unlted States Constltutlon,

L7 . SInce Furrnan v. GeorgLa, 408 U.S. 238, 92 S.Ct,

2726 (L972) , a maJority of American Jurisdlct,ions have enact,ed

capltal punishment statutes that pernit Jury participation ln
sentencing. A maJority of t,hese JurisdictÍons have made a jury

life verdict binding. A maJority of these st,ates havlng death

penalty statutes make a life sentence automatÍc if even one juror

refuses to vote for death. However, Sect,fon 92L.LIL, Florida

Statutes, only requires a maJority recomnendatlon from the jury

and permlts the Judge to overrule tt,. The inflict,Íon of t,he death

penal.ty contrary to a jury's verdict, of life is repugnant to the

represent,atlve scheme of checks and þalances baslc to our

government system. As Justice Powell has observed:

One of the critlcÍsms leveled agalnst, our
system Ís the aþgence of a remedy for an
unJust,ífied acquJ.ttal by a Jury...llhe founding
fathers, in ltght of hlstory, decided that the
balance here should be st,ruck in favor of t,he
lndlvidual. lo reverse thls today would negate
the key role of the Jury as a popular check on
government. ft nlght, even unbalance our entire
syst,em of constitutional checks and balances.
Powell¡ "Jury Trlal of CrÍmesr" 23 t{ash. & Lee
L. Rev. L, at 7-8, (1966).

The overruling of a Jury Ilfe verdict therefore vlolates the

concept of tÍmited and representative government, as embodied ln
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the Ninth and Fourteenth Amendments t,o the United States

ConstÍt,ut,1on.

18. Section 92J-LAL, Florlda Statutes, is

unconstitutional on its face because t,he Jury reconmendation need

not be unanimous, thereby depriving the def endant of t,he rlght,s to
due process and to a unanÍmous Jury verdict, in violatlon of

Article I, Sectíons 9 , L6, and 22 of the Flor1da Constltut,J.on, and

the fifth, Sj.xth, and Fourteenth Àmendment,s to the United States

ConstftutÍon.

19. The death penalty fn Florida is unconstLtutlonal

because upon convictíon of the defendant, t,he Jury fs not requLred

to list the speclffc aggravatlng circumstances they have found

beyond a reasonable doubt when they recommend the death penalty.

In that situatÍon the trial Judge is deprived of the opportunlty

to know what aggravatÍng circumstances t,he Jury found and what

aggravating circumstances t,he Jury dld not ffnd. Thls permlts the

trlal judge when lnposlng sentence to consÍder and ftnd
aggravating cLrcumstances that the jury dtd not. This results ln
dlsproportlonate and unrellable lmposlt,fon of the death penalty,

in vlolatÍon of Artlcle Í., Sect,ions 9 and L7 of the Florida

Constltut,ion, Section 92L, L4L, Florida Statut,es, and holdÍngs of

the Florida Supreme Court that uphold the constit,utionalft,y of the

Sullivan v.
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State, 441 So.2d 609 (Fla. 1983) ¡ Brown v. tlalnwrLqht, 392

So.2d L327 (FIa. 1981); State v. Dlxon I 283 So.2d I (FIa 1973).

It also prevent,s the Florfda Supreme Court, from conducting a

meaningful revLew of a partlcular case relative to other casea in

which the death penalty has been Ímposed. See Dixon and

SullÍvan, supra.

20. Section 92L,L L, Florida Statutes, ls
unconstitutional because 1t permÍts the trial Judge to consl.der

aggravatÍng circumstances in lmposing the death sentence t,hat, the

advlsory Jury may not have consfdered, or that the Jury may have

decided dtd not exlst. Furthermore, SectLon 92L.L4L, Florida

St,atutes, permits the trial judge to f Índ t,hat aggravat,lng

cÍrcumstances outweigh any mitlgat,Íng circumstances despite a Jury

recommendat,lon of 1Ífe lmprlsonment. A jury recommendatlon of

Llfe instead of deat,h necessarily involves a findlng t,hat (a) no

aggravatlng clrcumstances exÍstr of (b) the aggravatlng

clrcumstances do not outweLgh any mitigating circumstances. The

collateral estoppel concept of the prohibit,ion against double

jeopardy prevents the trial Judge from reconsiderlng the íssues of

whether certain aggravating clrcumstances exlst,r or whet,her the

aggravating circumstances outwelgh any mitigating cÍrcumstances.

Since Sect,ion 92L . L4L , Florlda Statutes, permf ts such f act,ual

flndings to be twÍce litÍgat,ed and twice decided, it vioLates the

089a
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Sixt,h and Fourteenth Amendments to the United States Const,ltutlon

and Art,lcle L, Section 9 of the Florida Constítutlon.

2L. The Stat,e of Florida ls unable to justífy the death

penalty as the least rest,rLctive means available t,o further lts

compelling goals where a fundamental right, human life' ls

lnvolvedr âs requlred under Roe v. l{ader 410 U.s. 113r 93 S.Ct.

705 (1973). Studíes indicate that the death penalt,y 1s not an

effective deterrent, to crÍme and that there are other less drastlc

methods of punishment available which serve the same goals of the

st,ate. SÍnce the deat,h penalty serves no useful purpo6e, Section

92L,L|L, Florida Statutes, violat,es the Fifth and Fourteenth

A¡nendments to the United States Constltutlon and Art,icle I,

SectLons 2 and 9 of the Florlda Constlt'ut,lon.

22, Although the Florida and Unlted States Supreme

Courts have uphetd the constltutlonallty of Sectlon 92ï.L4L,

Florida Statutes, the deat,h penalty has ln fact, been adml.nLstered

and applled in a manner whlch ls inconsistent wlth the premlses of

these Courts' decislons. The Equal Protection Clause of the

Fourt,eent,h Amendment to the Unlted SLates ConstÍtutf on requlres

t,hat harsh punlshments be fairly and evenhandedly Ímposed.

Sktnner v. Oklahoma, 316 U.S. 535, 62 S.Ct. Lll0 (1942).

Studies have shown that the race of the victlm ls the paramount

consíderat,lon Ín determlnlng whether a def endant recelves t,he

090a
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death sentence. The sentencl-ng decfsion patterns of Jurles and

Judges under Sectíon 92L.L4L, FlorÍda Statutes, have exhÍbited a

patt,ern of arbitrary and capricious sentenclng Iike that found

unconstlt,utional ln Furman v. Georqia ,408 U,S. 238,92 S.Ct.

2726 (L972). Death sentences in Florida are lmposed frregularly,

unpredlctably, and whÍmsically in cases whlch are no more

deserving of capit,al punfshment, under any rat,lonal standard that

conslders the character of the offender and the offense, t,han many

other cases fn which sentences of imprlsonment are lmposed.

Inconsistent and arbÍtrary Jury attlt,udes and sentencing

reco¡nmendatlons, uneven and lnconsistent and arbitrary Jury

attltudes and sentencJ.ng reco¡nmendations, uneven and inconsÍstent

prosecut,orial practices ln seeking or not seekf ng t,he death

penalty, dlvergent sentencing policies of trial judges and erratlc

appellate revLew by the Florida Supreme Court all cont,rlbute to
produce an unreliable, Lrregular and freakish pattern of lffe or

death sentencing results. Thereforer ås ít has been and is being

applied, Section 92L.L41, Florida Statutes, violates the Ffft,h,

Eighth and Fourteenth Amendments to t,he United States Constitution

and Artlcle T, Sections 2,9 and L7 of the Florida Constltutlon.

WHEREFORE, Defendant moves this Honorable Court to

dfsmlss the Indtctment ftLed ln the above-styled cause and t,o
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