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Vs, L

m.._--.m‘"»EARNEST'LASSELL'WOODS i by STAFFORD PHANTE.A.
Deendant

This being the time breviously set by the

Court for further tri

Jury in the above-erntitled matter,
counsel as mentioned,

8:25 A.M.
1mentioned, People's counsel callg

Court convenes with those parties Lresent as prey

coem=2s now the Defendant and i

ioug¥

CINDY BURKS w
The following Peop
PeoEXHIBIT
PecEXHIBIT
PeoLbXHIBIT
PeoEXHIBIT
FeoEXKIBIT
PeoEXHIBIT

0N, o b w

1%:01 A.M,
10:17 A.m.

10:18 A .M. People

People's exhibits four-
Defense counzel Cruss-examiunes the witness, .
The Court examineg the witness,

ho is sworn and examined,

le's exhibits are marked angd received
- diagram (buildings and parking lat)
- color pbotograph (two-tonad car)

- color Photograph (silver car)

into avi

- color vhotograph (gilver car)
~ c¢olor pPhotograph (silver car)
- coclor Phetograph (silver car)

through eight are passed anong the jureo,

's counsel Cross-examines tha witness,

10:20 A.M.
RICHARD

People's counsel calls

ALLEN who ig sworn and examined.

10:24 - 10:25 AM. A reported side bench conference takes

The Court denies Defense counsel's motion to tuke the witne
voir dire,
10:28 A.M,

plucg.
58 Qn.

Defense counsel Cross-examines ths witness,

10:30 A.M. People's counge) commernces re-direct examination,
1¢:22 A.u. The Court admonishes the jurors and court is ip rec
until i0:428 A.M. at which time court is again inp session with
ties present . People's counsel cally

SHAMONE JIICKELSON who is eworn and exumined
10:58 A. M,

g

iy

n .

Delense counsel Cross-exumines the wilness ,

<

i 11:08 A4, Pouple's counsel comnences re-direet exuminutiong,
- 11:12 A M. Lefense coungel Commences re-croay exuminat Loy .

1113 &4, People's ounzel culls
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9:44 A.M. Court is ir session with all partizg, ctounsel, and j&f
£ - T
£ ;

. - DR TP
etz ANTIL L4
SRESZNT 400, WILLTAM H, EENNEDY “JDGE
CLERs DLEQEAN Halwpry - REPORTER . Eav _oorn IXE
Eallirr TIE ZAMELE - S S - .
CR &£2ans THT FEOPLE OF THE STATE Ly: TFRANE LROwN
raB142:23 U CALIFORNIA

Ple-ntiflf

A
LARNEST Cs3oELL WOOLS by: STAFIORD Frapte
Defendant

9:41 - 9:42 4. An unreported chamberg conference takes place,
Pr2sent. Ths 0llowing Court exhibit is marked:

COourtEXNIEIT 1 - otz from juror
9:45 A M. People's coungel calls

JOHN LEIZZLE who is sworn and eéexamined.

The following feople’'s exhibit is marked and received into evide

PeoEXEIBIT 12 - diagram of body ‘
:35 4.M. Defepze counsel cross-examires the witness,

T8 AN Tue Fruple rest, Lelense counsel cails
RICHARD previously sworn, wvho is'exuminad.
: 'y counsel Cross-examines the witneggs, .
A reported gide bench conference takes Flave, o
counzel commences re-direct examination, '
counsel calls
Y SMITH, neither of whom aré present ., _
10:26 A.M. The turt admounishes the jurors and excuses thepy Out
the presence of the jurors, Defense counsel makesg g representatigy.
that the twe witnesses who . are not present bave been duly subpueinaad’
Defense counszel moves the Court to be able t¢ use their Previoy;
testimony since they are not present. The Court reserves ruling
the motion at this time pending {urther ttlorts to find them.
10:36 A.M. Court is in Tecess until 10:52 AM. at whicl time
is again in session with 211 parties present. Defenge counsasl ety

LALREST CASOELL WOODS, JR. who i Swora and exumined,
The following Defense exhibit is mwurked:

DeftEHinIT A - diagrun (buildings and Barking log)
11:40 A M, Feopnle'sy counsel concnoos Fosy-cxuminution, . I
11:50 A.M. ‘the Court asdmorishes {he Jurovrs uwoed excusey Lhom uneyy oo
9:00 A M. (n LY 27, 1487 in Depurtment Ter, Dutside ¢he
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(CR 83908 THE PEOSLE OF THE STATE by: TFRANK DROWY

jmentioned. EARNEST CASSELL WooDs, JR., previously sworn, resumss

hibits are marked and received into evidence:

LAB14333 OF CALIFOENIA
: Plaintift
Vs.
EAENEST CASSELL %00DS byv. STAFFORD PRANTE
. Defendant

Tkis being the time previously set by the Court for“further“triai‘ ol
the above-erntitled matter, comes now the Defendant and both eéwméél'
as mentioned. - nseld
9:06 A.M. Court convenes with those parties present az Previousty

the witcess stand for furtber ¢ross-examination by People's coung
9:20 A.M. Defense counsel commences re~direct examination.
9:43 A.M. People's counsel comnences re-¢ross examinat fon,
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10:21 A.M. Defense counsel commences re-direct examination.
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Court is in recess. . :
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10:45 A.M. Court is in session outside the presence of the quqn§,
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DECLARATION OF SERVICF BY MATL

BY PERSON IN STATE CUSTODY

(C.C.P. §§

O13(A). 2013.5)

I, E.ANE&'Q [1 2}\) (8X ¢ Jd & , the undérsigned. declare:

[am over the agze of 18 vears, and
SAN QUENTIN STATE PRISON int
Prison address is:

Barres? (e 52} W)

CDCR#_ D 5889

a party to this mater,
he County of Marin, Stage

L CELLE: 3-p)-¢

SAN QUENTIN STATE PRISON
SAN QUENTIN, CA 94974

On, lp ) ) ‘7’]/6 , I served the attached:

ﬂé?‘lom For ,ééﬂv .. |
T

on the parties, at the addresses listed

thereof, enclosad in a saalad envelope (verified by

prepaid. in a deposit box provided by §

United States Mail as per the regulations governing out-

US_ GQiprt me Lovrd
) Frcst "Mlocthe act
4 A0S493

Lam a resident of
of California. My

neds FF

below, by placing true and correct copijes

prison staff) with POstagze fullv

an Queantin Srate Prison, for mﬂﬁiling in the

I'declare under the pénalty of perjury, under the

all the foregoing is true and correct,

E.\'e.cvutéd on ZP} H_Z/g

» at San Quentin, State

going Legal Maj|

laws ol the State of California, that

Calitornia.
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UNITED STATES COURT OF APPEALS F l L E D

FOR THE NINTH CIRCUIT FEB 27 2018

MOLLY C. DWYER, CLERK
. U.S. COURT OF APPEALS

EARNEST CASSELL WOODS II,' No. 18-70070
Petitioner, Southern District of California,
San Diego
v.
ORDER
RON DAVIS, Warden,
Respondent.
Before: CANBY, TROTT, and WATFORD, Circuit J udges. | ’/

This court has reviewed the application for permission to file a second or
successive 28 U.S.C. § 2254 habeas corpus petition and accompanying documents,

filed in this docket pursuant to the pre-filing review order entered in docket No.

14-80181. The application fails to make a prima facie showing under 28 U.S.C.
§ 2244(b)(2), and is so insubstantial as to not warrant further review. ‘Accordingly,

it shall not be permitted to proceed. See In re Thomas, 508 F.3d 1225 (9th Cir.

————2007)—Application Ne—8-70070-is-therefore-denied-
No motions for reconsideration, rehearing, clarification, or any other
submissions regarding this order shall be filed or entertained.

- DENIED.

MA 'Pra Ke



FILED

UNITED STATES COURT OF APPEALS FEB 24 2015
FOR THE NINTH CIRCUIT M08 ESHRILER, CLERK

In .re:'EARNEST CASSELL WOODS, Hj No. 14-80181

Respondent.

ORDER

Before: THOMAS, Chief Judge, LEAVY and MURGUIA, Circuit Judges.
On December 19, 2014, this court issued an order drrectmfJ the respondent to

show cause why the followi Ing pre- ﬁhng review order should not be entered,

- Testricting his future filings in this court. Upon review of respondenr’s December

31, 2014 response to the order to show cause, we hereby direct the Clerk to enter

‘the following pre-filing review order. No motions for reconsideration, rehearing,
clarification, stay of the mandate, or any other submissions relating to this order ‘

shall be filed or entertained i in this closed docket.

Respondent’s failure to cornply__wi.th_the-order—sh-al-l—resultjrn'ari’}fﬁev’{):- -

appeal(s) or petition(s) that he seeks to file being dismissed or not being filed and
other sanctions being levied against respondent, such as a monetary judgment or a

~ judgment of contempt, as the court may deem appropriate.

SM/Pro Se



Pre-Filing Review Order

(1) This pre-filing review order shal] apply to all notices of appeal and
- petitions filed by respondent, in whole or in part, if he proceeds pro se. 'This order
shall not apply to appeals in which respondent has counsel or where the district
court has expressly certified in its order that the appeal is not frivolous. Should
respondent fail to comply with any of the provisions of this pre-filing review order,
the Clerk shall not file the document and shall return the document to respondent,
informing him of the deficiencies and granting him 14 days to correct the
deficiency.

(2)  Each notice of appeal and petition filed by respondent shall comply

with the requirements of the Ninth Circuit Rules and the Federal Rules of Civil and

Appellate Procedure, especially Federal Rule of Civil Procedure 54(b) and Federal
Rule of Appellate Procedure 4(a), and shall contain the following sentence in | '

capital letters "THIS NOTICE OF APPEAL IS FILED SUBJECT TO PRE-

FILING REVIEW ORDER No. 14-80181" in the body of the nofice of appial or.

petition.
(3)  Each of respondent's future notices of appeal and petitions shall

include a copy of the order(s) of the district court from which he is appealing, a

short and plain statement of the facts or law on which he will rely for the purposes

SM/Pro Se ‘ 2 , - 14-8018]



of the appeal, and a statement that he has not previously appealed this order or
raised this issue in a prior appeal.

(4)  Ifrespondent's future notices of appeal or petitidqs are submitted in
compliance with this order, the Clerk shall lodge the notice of appeal or petition
and accompanying documents. The Clerk shall not file the appeal or petition or
establish a presumptive schedulé for the certificate of record, briefing, or
transcripts except upon further order of the court. The court will review
respondent’s submissions and determine whether they merit further review and
whether they should be filed.

(5) This pre-filing review order shall remain in effect until further order of

this court. Respondent may, no earlier than March 1,2017, petition the court to lift _

this pre-filing review order, setting forth the reasons why the order should be lifted.

14-80181

LI
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capital letters "THIS NOTICE OF APPEAL IS FILED SUBJECT TO PRE-
FILfNG REVIEW ORDER No, 14-80181" in the body of the notice of appeal or
petition. |

(3)  Each of respondent's future notices of appeal and petitions shall
include a copy of the order(s) of the district court from which he is appealing, a
short and plain s.t.atement of the facts or law on which he will rely for the purposes
of the appeél, and a statement that he haé not previously appealed this order or
raised this issue in a prior appeal.

(4)  Ifrespondent's future. notices of appeal or petitions are submitted ip
compliance with this order, the Clerk shallilo.dge the notice of appeal or petition
and accompanying dchments. The Clerk shall not file the appeal or petition or
establish avpresumptive schedule for the ceniﬁcaté of record, briefing, or

transcripts except upon further order of the court. The court will review

respondent's submissions and determine whether they merit further review and

whether they should be filed.
(5) This pre-filing review order shall remain in effect until further order of
N _this court._Respondent may, no_earlier than M arch 1, 2017, petitio n_;h.eicbu;tltg,;liftm_; S

this pre-filing review order, setting forth the reasons why the order should be lifted.

SN Pro Se 4 14-80181



- - FILED

UNITED STATES COURT OF APPEALS | DEC 19 2014
FOR THE NINTH CIRCUIT | MBLSLESUF%YF%%%\E?K

Inre: EARNEST CASSELL WOODS, I, No. 14-80181

Respondent.

ORDER

Before: Peter L. Shaw, Appellate Commissioner.
This court's records reflect that, since 2004, respondent Earnest Cassel]
Woods, II, has initiated the following litigation in this court: |
04-57191 - affirmed;
04-71661 - second or successive petition denied;

05-16371 - affirmed;
05-55302 acated-and-remanded:-

05-72901 - petition for a writ of mandamus denied;

05-73546 - second or successive petition denied;

05-75351 - second or successive petmon denied;

06-15973 - affirmed; _
06-17166 - dismissed for failure to prosecute o
06-70688 - second or successne petxtlon demed '

— 06-73062

06-74804 - second or successive petition demed S
07-15589 - affirmed;
08-15595 - dismissed for lack of jurisdiction;
08-16659 - vacated and remanded;
09-15548 - reversed and remanded;
09-16113 - reversed and remanded;
~ 09-73052 - second or successive petition denied;
10-16741 - dismissed for lack of jurisdiction;

SM,Pro Se



10-55123 - certificate of appealability denied;
10-73642 - second or successive petition denied;
I1-15101 - affirmed in part, reversed in part, and remanded;
12-15444 - affirmed;

12-55232 - certificate of appealability denied;
12-55771 - dismissed for failure to prosecute;
13-15248 - affirmed;

13-16045 - dismissed for failure to prosecute;
13-55326 - certificate of appealability denied;
13-55974 - certificate of appealability denied:
14-15241 - pending;

14-16335 - pending;

[4-55545 - certificate of appealability denied; and,
14-73404 - pending.

Respondent's practice of burdening this court with meritless litigation justifies

careful oversight of respondent's future litigation in this court.
The Supreme Court has recognized that "every paper filed with the Clerk of

this Court, no matter how repetitious or frivolous, requires some portion of the

wstitution's limited resources. A part of the [c]ourt's responsibility is to see that -
these resources are allocated in a way that promotes the interests of justice. The
continual processing of the [appellants'] frivolous requests . . . does not promote .

 thatend." In re McDonald, 489 U.S. 180, 184 (1989). This court faces the sarie

“problems of limited resources in handling its large volume of apbéllété Iitigation.
Thérefore, the respondent, Earest Cassell Woods, shall respond and show
cause within 21 days after the date of this order why this court should not enter the
following pre-filing review order. See Visser v, California, 919 F.2d 1'13, 114 (9th

Cir. 1990) ("This court has the inherent power to restrict a litigant's ability to

SM/Pro Se ' 2 14-80181



commence abusive litigation"); see also Wolfe v. George, 486 F.3d 1120 (Sth Cir.
2007) (finding no constitutional right to file frivolous litigation, upholding
California vexatious litigant statute), If respondent fails to file a timely response to
this order, the Clerk shall forthwith enter the pre-filing review order regardless of
further filings by respondentﬁ.

Should the pré—ﬁling review order be eﬁtered, respondent's failure to comply
with the order shall result in any new appeal(s) he seeks to file being dismiséed or
not being filed and other sanctions being levied against respondent, such as a
monetary judgment or a judgment of contempt, as the court may deem appropriate,

Pre-Filing Review Order

(1)~ This pre-filing review order shall apply to all notices of appeal and
petitions filed by respondent, in whole or in part, if he proceeds pro se. This order

shall not apply to appeals in which respondent has counsel or where the district

court has expressly certified in its order that the appeal is not frivolous. Should
respondent fail to comply with any of the provisions of this pre-filing review order, -

the Clerk shall not file the document and shall return the document to respoﬁdentz A

informing him of the deficiencies and granting him 14 days-to correct the — -

deficiency.

(2)  Each notice of appeal and petition filed by respondént shall comply
with the requirements of the Ninth Circuit Rules and the Federal Rules of Civi| and -
Appellate Procedure, especially Federal Rule of Civil Procedure 54(b) and Federal

Rule of Appellate Procedure 4(a), and shall contain the following sentence in

SMPro Se 3 " . 14-80181
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Court of Appeal, Fourth Appellate District, Division One - No. D072684

244167
IN THE SUPREME COURT OF CALIFORNIA

En Banc

In re EARNEST CASSELL WOODS II on Habeas Corpus.

The request for release on bail, the request for stay of petitioner’s conviction, and
the petition for review are denied. '

. _
vOige Navarrata Clark

CLNTH.CAA By
SR R R EWE YAV AW B

Chief Justice




e e

NPPENDIX £

e mme . L AR el = —
.. . ...Atﬁ:.’l'llc'llv‘llrvl.': = I/? — = = —_ -— = SR B - T TR U= : s

23456789012345678901234567
11111111112229~2229~

arE R



COURT OF APPEAL, FOURTH APPELLATE DISTRICT

DIVISION ONE
_ Court of Appeal
. Fourth Appellate District
STATE OF CALIFORNIA FILED ELECTRONICALLY
08/28/2017
Kevin J. Lane, Clerk

. By: Scott Busskohi
In re EARNEST CASSELL WOODS II D072684
on (San Diego County

' Super. Ct. Nos. HC17093 &
Habeas Corpus. CR83908)
THE COURT: -

. The petition for writ of habeas corpus, motion to vacate sentence, motion for
evidentiary hearing. motion for appointment of counsel, and motion for bail have been
read and considered by Justices Haller, O'Rourke, and Aaron. The petition is denied as
untimely, repetitive, successive, and an abuse of the writ process. (In re Reno (2012) 55
Cal.4th 428, 459-460, 476, 496-497, 501. 51 L dnre Clark (1993) 5 Cal.4th 750, 769,

799.) The associated motions are denied.

HALLER, Acting P, J.

- Copies to: All parties
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN DIEGO
. HC 17093 (17" Petition)
N OF:
IN RE THE PETITIO CR 83908
: : ORDER DENYING PETITION
ARN] ELL WOODS I1,
EARNEST CASSELL WO . FOR WRIT OF HABEAS CORPUS
PETITIONER. - '
)

UPON REVIEW OF THE PETITIQN FOR WRIT OF HABEAS CORPUS AND THE
COURT FILE IN THE ABOVE-REFERENCED CASE, THE COURT FINDS:

Id
19
20
21
22
23

Im1987; petitioner was convicted of second degree murder (Pen. Code, § 18 7). The jury
also found that petitioner had personally used a gun in the commission of the crime (Pen. Code,
§ 12022.5). He was sentenced to 15 years to life on the murder charge plus a two-year gun usd
enhancement, for a total term of 17 years to life. Petitioner timely appealed on grounds tH'e “trial
court (1) improperly instructed the jury on 1mp11ed malice, (2) erroneously adrmtted character

evidence, and (3) improperly evaluated the evidence on his request for a reductlon of his ¢ Conviction

24
25
26
27
28
29
30

to manslaughter. The judgment was affirmed on appeal. (4" Dist., Div. 1, D006442.)

On July 17, 2002, Petitioner filed his first habeas corpus petition in this court arguing that -

he received ineffective assistance of counsel for failure to raise the imperfect self-defense doctrine
and that there was instructional error. That petition was denied on July 23, 2002. Petitione
subsequently filed several petitions and motions asking this court to reconsider its denial of the
initial petition and the merits of his case. Each of those requests was demed Petitioner’s severa]]

petitions to the Court of Appeal for habeas relief were also unsuccessful

In re Woods 11, Order Denying Petition (17" Petition)




On July 30,2013, petitioner filed in this court his fifteenth petition for writ of habeas corpus
challenging the October 3, 2012, decision by the Board of Parole Hearings (“BPH”) finding him
unsuitable for parole and denying his parole for three years. On September 23,2013, that petition
was denied.

On July 9, 2014, Petitioner filed another petition for writ of habeas corpus in this court
challenging: (1) the April 30, 2014, decision by the BPH finding him unsuitable for parole; and
(2) the underlying conviction. That petition was also denied.

On May 11, 2017, Petitioner filed the instant, 17th petition for writ of habeas corpus. In
conjunction with the petition, Petitioner also filed 2 “Motion to Vacate Sentence and Recall the
Remittitur,” a “Motion for Bail,” and a “Motion for Appointment of Counsel.” Petitioner filed
what appears now to this court to be a duplicate of his May 11, 2017 fi iling on July 3, 2017. The
court issued an order extending time to rule on all the motions and petitions to and including
August 31, 2017. On July 25, 2017, Petitioner filed an objection to the order extending time.

Under California Rules of Court, rule 4.55 1, subdivision (h), the court on its owp motion,
“for good cause stated in the order,” “may shorten or extend time” for issuing'an order on a petition
for writ of habeas corpus. In this case, the court had good cause to extend time because it had 3

second filing from Petitioner, which it needed time to carefully review, even if it did subsequently

determine-that-the petmon—was~a—duplLcate—ef—{he—ﬁrst—petrtxen—Moreover—the—petltrona and

motions in this case are extremely hard to follow, requiring extra time to analyze and compare to|
those issued raised in more than a dozen other petitions filed by this same inmate. Thus, the court
had good cause to extend itself time to rule and Petitioner’s objection is overruled. '

On July 25, 2017, Petitioner also filed a motion for judicial notice, pursuant to ev1dence

code section 450-455, requesting that the court take Jud1c1al notice of “the records of People v,

Woods, D006442” and “that the Court of Appeal states that the appellate record was ‘destroyed in|
2009 and is no longer available from this Court.’”

“‘[A] court may take judicial notice of the [e]xistence of each document in a court file, buf
can only take judicial notice of the truth of facts asserted i in documents such as orders, findings of
fact and conclusions of law, and Judgments " (Day v. Sharp (1975) 50 Cal. App.3d 904,914, italics
omitted; see Evid. Code § 452, subd. (d) [“Records of ... any court of this state” are among thel
matters that may be Jud1c1ally noticed].) (People v. Franklin (2016), 63 Cal. 4th 261, 280. )

In re Woods II, Order Denying Petition (17% Petition)
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This court wﬂ'l take judicial notice that Petitioner attached an uncertified letter with

letterhead that reads “Court of Appeal, Fourth Appellate District, Division One,” which states:
‘Unfortunately, the record requested was destroyed in 2009 and is no longer available from this
court.” The signature line underneath the aforementioned statement lists the name “Kevin J. Lane|
Clerk, BY: J. Rodriguez, Deputy Clerk.” The court will also take judicial notice of the Court of
Appeal, Fourth Appellate District, Division One, unpublished opinion in Peoplé v. Woods,
D006442, and the findings of facts, conclusions of law, and judgments in the opinion. However,
the request for the court to take judicial notice of the “records of People v. Woods, DOO6442 ]
which the court has not seen and does not have within its possessmn is denied.

Having addressed Petitioner’s objection to the order extending time and the request for
judicial notice, the court consolidates the May 11, 2017 and July 3, 2017 petitions, together with
the remaining motions, into one order and now rules as follows:

The petition and attendant motions are largely unintelligible, but one thing is very clear:
there are no changes in the law or facts since the prior filings to Justify the late and repetitive
collateral attack on Petitioner’s conviction.

In short, petitioner asserts (1) he is factually innocent because he acted in self-defense, (2

jury instruction error precluded the jury from considering imperfect self-defense; (3) prosecutorial

misconduct-through-mischaracterization-of facts,tampering-with witnesses; and-forcing petitiones

to pay excessive bail; and, (4) that the judiciary has violated his equal protection rights by denying
his prior petitions for writ of habeas corpus arbitrarily.

Because a pétition for a writ of habeas corpus seeks to collaterally attack a L presumptively]
final criminal judgment, the petitioner bears a heavy burden initially to plead sufﬁcu:nt grounds

for relief, and then later to prove them. “For purposes of collateral attack, all presumptions favor

the'truth, accuracy, and faimess of the conviction and sentence; defendant thus must undertake thl
burden of overturning them. Society's interest in the finality of criminal proceedings so demands,
and due process is not thereby offended. [Citation Omitted. ]” (People v. Duvall (1995), 9 Cal. 4tH
464,474, 886.)

To satisfy this high burden, the “petition should both (1) state fully and with particularity
the facts on which relief is sought [Citations omitted], as well as (ii) include copies of reasonably
available documentary evidence supporting the claim, including pertinent portions of trial

transcripts and affidavits or declarations. [Citations omitted.] ‘Conclusory allegations made

In re Woods II, Order Denying Petition (17" Petition)




N

without any explanation of the basis for the allegations do not warrant relief, let alone an
évidentiary hearing.’ [Citation omitted.]” (Duvall, supra, 9 Cal. 4th at p. 474.)

Moreover, as Petitioner has been informed repeatedly in prior orders, unless a petitioner
can justify the filing of numerous habeas corpus petitions, the reviewing court may summarily
deny a petition in its entirety. (In re Clark (1993) 5 Cal.4th 750, 767-775. ) A petitioner “is not
permitted to try out his contentions piecemeal by successive proceedings attacking the validity of
the judgment against him.” (/d,, at p. 768, quoting Ex parte Connor (1940) 16 Cal.2d 701, 705.
“It has long been the rule that absent a change in the applicable law or the facts, the court will not
consider repeated applications for habeas corpus presenting claims previously rejected.
[Citations.]” (Clark, supra, at p. 767.) Courts, including this State’s highest court, have also
refused to consider newly presented grounds for relief which were known or should have been|
known to a petitioner at the time of a prior collateral attack on the judgment. (See i.e. Connor)
supra, at pp. 704-705.) |

A petitioner has the burden of explaining any substantial delay in the making of a claim.
(In re Swain (1949) 34 Cal.2d 300, 304; In re Clark (1993) 5 Cal.4th 750, 765.) Petitioner has thel
burden of establishing (1) absence of substantial delay, (2) good cause for the delay, or (3) that his
claims fall within an exception to the timeliness bar. (/n re Reno (2012), 55 Cal. 4th 428, 460,

citingto-In-re-Robbins(1998)-18-Cal.4" 770, 780.)

-(1993), -5 Cal:dthrat p-829; cmnO In Re” Dzroﬁ”(l953)‘41 Cal. 2d7756,759; see al5o In re Reno

Moreover, generally habeas corpus cannot serve as a second appeal. (In re Harris (1993)
5 Cal. 4th 813, 825; In re Eli (1969) 71 Cal.2d 214, 219.) Thus, what the California Supreme
Court has often referred to as the “Dixon Rule” mandates that ““in the absence of spec1a1

circumstances constituting an excuse for failure to employ that remedy, the writ will not lie where

29

the clalmed errors could have been, but were not raised upon a timely appeal ...”” (Inre Harris

(2012) 55 Cal. 4th 428, 490.)
The corollary of the “Dixon Rule,” is frequently labeled the “Waltreus Rule,” which

dictates that when a criminal defendant raises in a petition for a writ of habeas COrpus an issue
that was raised and rejected on direct appeal, such petitions will be summarily denied as
procedurally barred. (See In re Waltreus (1965) 62 Cal. 2d 218, 225; See also In re Reno (2012)
55 Cal. 4th 428, In re Harris, supra, 5 Cal.4th 813.) Courts will “presume that the elaborate
appellate system established by the state Constitution and the Legislature was sufficient to allow
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a person to present adequately his or her grievances for judicial review.” (In re Harris, supra, 5

\

Cal. 4th at p. 829.)
As the Supreme Court of California has explained, “[tThe Waltreus rule is thus consistent

with the very nature of habeas cofpus; that is, an extraordinary remedy applicable when the usual
channels for vindicating rights — trial and appeal — have failed. 'If an issue has been raised and
rejected first at trial and then on appeal, no reason exists to permit what amounts to a third bite of
the apple. Indeed, in this age of dramatically increased filings and shrinking judicial resources,
the justification for the Waltreus rule retains continued, if not enhanced, power, and the rule has
been cited consistently and continuously since 1965 when In re Waltreus was first decided
[Citations Omitted].” (/n re Reno, supra, 55 Cal.4th at p. 477.) This rule applies with equal force
to repetitive petitions for writ of habeas corpus, where issues were already considered and
rejected.

There exist limited exceptions to the general rule. A petitioner can renew a legal issue,
despite having raised the issue unsuccessfully on appeal or in prior petitions for the following
reasons: “(1) where the issue constitutes a fundamental constitutional error; that is, where the
claimed constitutional error is both clear and fundamental, and ‘strikes at the heart of the triva'l

process’ [citation omitted]; (2) where the judgment of conviction was rendered by a court lacking

fundamental jurisdiction; described as—anentire absenice of power to hear or determine the case,
an absence of authority over the subject matter or the partiés’ [citation omitted]; (3) where the
court acted in excess of its jurisdiction, such as when it imposes an illegal sentence; and (4) when
thete has been a change in the law [or facts] affecting the petitioner.” (/n re Reno (2012), 55 Cal.
4th 428, 478.) In addition, a court may consider a delayed claim that is based on “actual.

innocence.” (/d., citing to In re Clark, supra, 5 Cal. 4th at 797-758 and In re Robdbins, ._sypfg, 18]

Cal. 4% at pp. 780-781.)

Petitioner does nothing more than re-characterize or fepeat verbatim issues already;
decided. Petitioner does not cite to any new, applicable law or facts that warrant re-consideration
of issues already considered and rejected. Moreover, as to any new claims, Petitioner again does
not provide this court with new applicable law or fact justifying the delay in raising the issues.
Petitioner has been told numerous times all of the reasons for the previous denials and therefore

this court will not waste judicial resources repeating them all again here in detail. The petition in|
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this case is barred as untimely, repetitive, successive, and an abuse of writ. (In re Reno, supra, 55
Cal. 4th 428, 459, 496-497, 501, 511; In re Clark (1993) 5 Cal. 4th 750, 769, 799.)

As for Petitioner’s claim that his “equal protection” rights have been violated due to thig
court “arbitrarily,” denying his prior petitions, Petitioner fails to make a prima facie showing tha

he is entitled to relief. Nowhere in the record provided by Petitioner does it appear that his prior

mdmduals Petitioner’s claim is based on nothing more than a conclusory allegation unsupported
by facts or law. (See Duvall, supra, 9 Cal. 4th at p. 474))

Thus, the petition and associated motions are procedurally barred and summarily denied.

Furthermore, it bears emphasis, that contrary to Petitioner conclusory allegations, he is nof
actually innocent nor has there been a fundamental miscarriage of justice.

The “allegations of innocence” must “cast fundamental doubt on the accuracy and
reliability of the trial proceedings” (Reno, supra, atp. 474). “‘At the guilt phase, such evidence)
if credited, must undermine the entire prosecution case and point unerringly to innocence of
reduced culpability.” [Citation.]” (In re Lawley (2008) 42 Cal.4th 1231, 1239.) “[A] petitioned
must show ‘the evidence of innoc‘ence could not have been, and presently cannot be, refuted.’

[Citation.]” (Reno, supra, at p. 474.) “If ‘a reasonable jury could have rejected’ the evidence

DWW -

orders were denied “arbitrarily” or that he was denied the same rights as other similarly situated|-

pres-ented—;a—petitioner-bas-not—satisﬁed—his-burden.—[Gitatiun.} (Lawleysupra;atp1239 )

Essentially, Petitioners argument for a claim of actual innocence and fundamental
miscarriage of justice rests on the following premise:
Petitioner alleges that he killed the victim because he believed that the victim had 4
weapon, thus Petitioner acted in self-defense. Petitioner asserts that, even if his belief was

unreasonable, the doctrine of imperfect self-defense required a finding of manslaughter ‘iri‘s‘*ééd of

second degree murder.  Petitioner argues that the jury was misled by the prosecutor and i improperly]
instructed, thus it falled to consider the imperfect self-defense doctrine. Contrary to Petitioner’
position, the record supplied by Petitioner to support his claims, demonstrates that the issue of self-
defense and imperfect self-defense was thorough explored and litigated at trial.

The facts presented to the jury were, in sum, as follows:!

! The facts are summarized from the Court of Appeal, Fourth Appellate District, Division One, opinion in D006442.
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On September 21, 1986. patrons of a discotheque were leaving when Petitioner blocked
traffic in one lane. The victim, Marcellus Stone, exited his car and asked Petitioner to move,
Petitioner then got out of his car and asked the victim whether he was crazy. Brandishing a gun
Petitioner approached the victim, who inquired, “what are you going to do, home boy?” Petitioner,
three to four feet from Stone, aimed and fired the gun into the victim’s chest. - Several witnesses
to the shooting testified the victim was not aggressive, made no threats or sudden moves toward
Petitioner, and used no profanity.

The physician and autopsy pathologist concluded that the victim died from a bullet entering
the chest just to the left of the breast bone. The wound was a contact or close-to contact entrance
wound, where the muzzle was probably within half inch or inch of the skin at the time the gun was
discharged. The bullet traveled in a downward position, lodging approximately four inches into
the victim’s body.

Petitioner testified at his own trial, and admitted to shooting Stone. Petitioner stated thaf
he was pulling out of the parking lot when the car where Stone sat as a passenger pulled out and
almost hit him. Upon stopping his car, Petitioner heard Stone cuss at him and saw Stone reach
underneath the seat of the car and hold his jacket in a manner as if he was attempting to conceal

something underneath it; Petitioner responded by reaching for the gun he kept in his glove

compartment;got-outof hiscar-and-approached-Stone;at which tinte Storecursedat him agaim.

When Petitioner then asked Stone if he was crazy, Stone approached him aggressively,
called Petmoner names and asked what Petitioner was going to do about it. When Stone then
leaned toward Petitioner with his right hand in his jacket, Petitioner fired at Stone. Petitioner then|
immediately returned to his car, drove out of the parking lot to Sunset Cliffs where he'thfe”w his

gun and bullets into the ocean. Petitioner admitted that he nev er saw the victim with a gun, though

Petitioner believed that Stone was reaching for one; and thought Stone was gomg to kill him.
A defense forensic pathologist testified the downward path taken by the bullet in Stone’s
body was consistent with the possibility Stone was in a crouched position when he was shot.

Although the jury did not receive CALJIC 5.17, it did receive CALJIC No. 8.45 (Definition|
of Involuntary Manslaughter) and CALJIC 8.40 (Definition of Voluntary Manslaughter). Both of
these instructions contained the following language on imperfect self-defense. “There is no malice}

aforethought if the killing occurred upon a sudden quarrel or heat of passion, {or] [in the honest
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but unreasonable belief in the necessity to defend oneself against imminent peril to life or
great bodily injury.]” In fact, as the documents supplied by Petitioner establish, the imperfect
self-defense doctrine was explained to the jury in closing argument and argued by the parties.

(Petition, Exh. C, p. 406.) When evaluating the correctness of the jury instructions, the court

considers the instructions as-a whole, not merely a single instruction.” (People v:- Musselwhitel

(1998) 17 Cal.4th 1216, 1248.) Thus, any error in failing to instruct the jury on CALJIC 5.17 was
harmless beyond a reasonable doubt, since the jury was instructed on imperfect self-defense via
CALJIC 8.45 and 8.40. In fact, the theory of self-defense and imperfect self-defense seemed to
be the focal points argued by the parties.? The jury thoroughly considered the imperfect selfd
defense theory, rejected it, and convicted Petitioner of second degree murder based on the evidence
presented at the trial. _ There has been no change in law or facts cited to by Petitioner that would
have changed the outcome in this case. Petitioner is not factually innocent nor has there been g
fundamental miscarriage of justice.

Thus, none of the exceptions to the general rule excusing repetitive or delayed filings applyl
to the instant petition. The petition and attendant motions are thus summarily denied.

It is further ordered that a copy of this Order be served upon (1) petitioner, and; (2) the San

Diego District Attorney, Appellate Division.

| DATED: 8’%’ . L_i/er\—}f—ZJm |

IT IS SO ORDERED.

LEO.VALENTINE

JUDGE OF THE SUPERIOR COURT
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