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QUESTION PRESENTED
MAY A CLERK OF COURT PROPERLY WITHHOLD
ISSUANCE OF A MARRIAGE LICENSE WHERE THERE
APPEARS TO BE AN IMPEDIMENT TO THE

MARRIAGE?
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No. 2017-9436

Fn the Supreme Court of the United States

JUAN FRANCISCO VEGA
V.

ROBERT W. GERMAINE

ON WRIT OF CERTIORARI
FLORIDA SECOND DISTRICT COURT OF APPEALS

RESPONDENT'S RESPONSE TO PETITIONER'S PETITION
FOR WRIT OF CERTIORARI
STATEMENT OF FACTS

From what can be determined from documents conéisting of attachments which
will be referred to herein, Petitioner, through his prospective spouse, Nancy Martinez,
applied for a marriage license on or about February 3, 2017. The Respondent Clerk of
Courts, upon a determination that Petitioner was in fact incarcerated, under a civil
commitment in a State of Florida Department of Children and Families facility in
Arcadia, Florida, required Petitioner to provide authorization from said facility
indicating that the marriage license would in fact be approved.

According to the attached Exhibit 1, Florida Civil Commitment Center, “FCCC”)
resident grievance filed by Petitioner, the administrator of the facility in which
Petitioner resides determined that the marriage certificate would neither be approved,
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nor denied, but no action would be taken. Position was ¢onfirmed via email from the
facility dated August 18, 2017. (See Exhibit 2 attached hereto).

The Clerk's office then submitted to Ms. Martinez a letter indicating that it could
not assist with the request for issuance of a marriage license by correspondence dated
March 9, 2017 (see Exhibit 3).

The Respondent has had a long standing policy in which is considers
“incarcerated marriages” which include marriages in which one or both parties are
incarcerated, or civilly committed to be impediments to the marriage requiring
approval by the correctional institution or civil commitment residents' administrator
before the license is issued.

Otherwise, the appearance of both parties is required at the clerk's office for
execution of the application. The incarcerated marriages' policy is attached hereto as
Exhibit 4.

ARGUMENT
Section 741.01, F.S. directs the clerk of the circuit court to issue marriage

licenses upon application if there appears to be no impediment to the marriage.

The issue was addressed in an advisory legal opinion from the attorney general's
office (AGO-78-07) (copy attached as Exhibit 5). That opinion cites the sole authority
in Florida remotely on point, specifically, Richardson v. Lawrence 163 So. 231 Fla.
1935. That opinion, relied upon by the attorney general's office in its opinion, stated
that a county court judge is authorized and required to issue a marriage license only
(emphasis in original AGO opinion) in the event that there appears to be no
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impediment to the marriage; moreover, it is the duty of the parties seeking a marriage
license to demonstrate, if the judge so requires, that there is no impediment to the
marriage.

The Clerk determined that the incarceration of the Petitioner herein constituted
an impediment to the marriage and pursuant to its long standing policy concerning
incarcerated marriages, required the prior written approval of the facility in which
Petitioner was incarcerated.

Pursuant to Richardson supra, and the attorney general office's opinion the
burden then rested upon Petitioner to demonstrate and establish a lack of an
impediment. Petitioner was unable to do so because the administrator of the facility
in which he is incarcerated refused to provide the approval.

It would appear that Petitioner's claim, if any, does not lie against the
Respondent, Clerk of Courts, but should be pursued against the administrator and the
facility in which he is incarcerated.

Petitioner has unfortunately sought relief against the wrong party. When only
a single party to the prospective marriage appeared before the Clerk and sought a
marriage license, the Clerk appropriately determined whether there appeared to be an
impediment to the marriage. Upon determination the other party to the marriage was
in fact incarcerated, the Clerk investigated with the administrator of the facility
whether it would authorize the marriage. Upon a determination that authorization
would not be forthcoming, the Clerk determined that an impediment to the marriage
existed and pursuant to case law and the Attorney General's opinion cited herein,
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declined to issue the marriage license.

It is not within the authority of the Clerk to determine whether the
administrator of facility's determination is legal, nor valid. The Clerk of Court is
without authority to instruct the administrator of the facility that it's policy if volatile
of Federal or State law.

It is in fact incumbent upon the parties seeking the marriage license to
demonstrate that no impediment to the marriage exists. Therefore, the proper remedy
for Petitioner is not to seek mandamus against the Clerk, but to seek relief against the
administrator of the facility of which he is incarcerated. |

The Florida Second District Court of Appeal in its order denying the petition for
writ of mandamus herein cited Suarez v. Port Charlotte HMA, LLC171 So3d 740 (Fla
2™ DCA 2015). The Court specifically stated and advised Petitioner that he was not
barred from seeking relief at law or through administrative proceedings. The Court
was advising Petitioner quite clearly that his claim against the Clerk was improper
and that his relief lay elsewhere.

The case cited by the Florida Second DCA Suarez v. Port Charlotte HMA, LLC,
171 So3d 740 (Fla 2™ DCA 2015) summarizes requirements for the issuance of the writ
of mandamus:

“To render the mandamus a proper remedy, the officer to
whom it is to be directed, must be one to whom, on legal
principles, such writ may be directed; and the person

applying for it must be without any other specific and legal
remedy.” Citing Marbury v. Madison 5 U.S. 137, (1803).



CONCLUSION

Petitioner may well be entitled to issuance of a marriage license if he can
establish that the facility's administrator has improperly withheld authorization for
the marriage. The burden to establish that fact and remove the impediment lies not
on the Clerk, but on the parties seeking the marriage license. The Florida Supreme
Court properly declined jurisdiction of this cause. The Florida Second DCA properly
denied issuance of a writ of mandamus against the Clerk of Courts for Highlands
County, Florida. This Court should also decline issuance of a writ of mandamus
against the Clerk, and as did the Florida Second DCA, advise Petitioner that he has
alternative legal or administrative reme@ies.

Respectfully submitted this & "f: g Mday of September, 2018.

McCLURE & LOBOZZO

211 South Ridgewood Drive
Sebring, FL. 33870

863-402-1888 Office

863-471-0751 Facsimile
ikmpleadings@mllaw.net (Service)
ivipleadings@mllaw.net (Service)

By: Q%/m K. oMe Clure

John K. McClure
Florida Bar No.: 286958
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CERTIFICATE OF SERVICE

I, JOHN K. McCLURE, counsel for Robert W. Germaine, Clerk of the Circuit
Court of the Tenth Judicial Circuit in and for Highlands County, Florida, hereby certify
that on this 6™ day of September, 2018, I caused a copy of the Brief for Respondent to
be served upon:

Juan Francisco Vega
Resident #991353
Florida Civil Commitment Center
13619 S.E. Highway 70
Arcadia, FL. 34266
Petitioner

I further certify that all parties required to be served have been served.

McCLURE & LOBOZZO

211 South Ridgewood Drive
Sebring, FL. 33870

863-402-1888 Office

863-471-0751 Facsimile
ikmpleadings@mllaw.net (Service)

jvlpleadings@mllaw.net (Service)
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Florida Bar No.: 286958

. 10.



CORRECT CARE

i""“ RECDVERY sov.unous

: State of Flonda

Date Recelved ~£_g \"1

{office use only)

\/FG ﬁ 3' U A N . Housmg Unit: DU P;l_ll\l Assigned To: No%\vCOmp\\c\gl,

Date of lncndent‘Occurrence o o Date Gnevance Submltted Gnevance# ] Q,iy' 54
2- L}-—)? o Due Date a 34_,-"‘\

{office use only)

J Q Staff D Clmlcal Treatment D Canteen/Supply D Mamtenance %ther
No Res:dent shall be retahated agamst as a result of f‘lmg a gnevance L SR PLEASE DO NOT ALTER FORM ..

Useonlythlsform togweaBRIEFsummaryofGnevance F\.S ou w\nl Ael—q\hpe, I lmx NP
‘l”lr‘lP Y‘lrslﬂ-l' o hursue; !’e MQYYI"LPAP" nn-:l-x (Lv‘-v rwlllmn Qn
FPEYU{LYV 3‘2032’7 ot PA.hnvoXerra‘l‘t"lu i0: QF‘:M FCCC
ﬁ&men:clra m’ ‘5“0}(“1 m; +lﬂc+ l’l% w'z/l) n::,fl—v;z?«lngeéﬁ;a»h? '
cé?ny'my marnamf +o N&ﬁtfvl\/‘l&v%ﬂ’)ey. ! e -

mlf‘f’ ncwl*mm

LL L.
. Re"d lent Slgnature ; _ Date ::L/ ‘—!/ }7 ' _
A S:gnature is requxred . Resrde‘n/ keeps pmk copy Submlt whlte and yellow cop:es in Resldent Commumcat:on Box
, INFORMAL ATTEMPT TO RESOLVE : (Completecl By Div1s|on Dxrector or Desrgnee)
| staff R ponse: ~ Date Received: 2, é/? 7

Eru;e:\/ Lgeez., /:S’Sf.ié'

FCCC Staﬂ‘ Slgneture ggg - RtP sy ‘ Date: jfé/}‘?
BA_C : D Not Resolved Resudent’s Slgnature | ‘ Date:
(Res:dent cooperatlon requlred for face to face step
(lf Accepted Resndent keeps yellow copy lf Not Resolved Sta

FAClLlTY ADMlNlSTRATOR S RESOLUTION (if not resolved at informal level)
e Upheld D Denled o : Dat®\Received:

of Staff Performmg Face To Face 7
' spone'e will be aéc_ept_ea) )
orward yellow and white copy to Grievance Exar'ni,her)

~

Facility Administrator's Signature: » \ .
Date Returned to Resident by Grievance Examiner: _2-{y-1"1 ' ‘

White: Grievance File Yellow: Resident Resolution Pink: Residest Reéejpt



Jim V. Lobozzo

From: Germaine, Robert W. <rgermaine@hcclerk.org>
Sent: Friday, August 18, 2017 3:27 PM

To: jlobozzo@mllaw.net

Subject: Fwd: Vega-Martinez Marriage Request

This is the response we received back.

Thanks
Bob

Begin forwarded message:

From: "Rivera, Antonia" <Arivera@hcclerk.org>
Date: August 18, 2017 at 3:21:40 PM EDT
To: "Germaine, Robert W." <rgermaine®hcclerk.org>
" Cc: "Kaszubowski, Jerome N." <jkaszubowski®@hcclerk.org>
Subject: FW: Vega-Martinez Marriage Request

Dear Sir,
This is what was sent to us.
Thank you.

Antonia Rivera

Director of Official Records

Tax Deeds & Marriage Licenses
Highlands County Clerk of Courts
590 S. Commerce Avenue
Sebring, Florida 33870
#863-402-6596
arivera@hcclerk.org

From: Lavon Cardenas [mailto:LaCardenas@CorrectCareRS.com]
Sent: Friday, August 18, 2017 3:20 PM

To: Dodd, Robin L. <Rdodd@hcclerk.org>

Cc: Rivera, Antonia <Arivera@hcclerk.org>

Subject: RE: Vega-Martinez Marriage Request

See below:

FCCC does not support marriages at our facility.

o

Donald A Sawyer, PhD, MBA

tabbies’ |




. Facility Administrator

From: Dodd, Robin L. [mailto:Rdodd@hcclerk.org]
Sent: Friday, August 18, 2017 8:33 AM

To: Lavon Cardenas <LaCardenas@CorrectCareRS.com>
Cc: Rivera, Antonia <Arivera@hcclerk.org>

Subject: Vega-Martinez Marriage Request

Good Morning Ms. Cardenas,

We have received a marriage license request from Juan Vega to marry Nancy Martinez.
Could you please provide our office with your response to this request as soon as possible.

Thank you and have a great day,

Robin Dodd

Supervisor of Tax Deeds & Marriage License
Highlands County Clerk of Courts
863-402-6586

rdodd@hcclerk.org
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‘March§,2017 -
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Robert W. Germaine
- Clerk of Courts - Highlands County, Florida

CLERK OF CIRCUIT COURT 590 SOUTH COMMERCE AVENUE

CLERK OF COUNTY COURT SEBRING, FLORIDA 33870-3867
COUNTY AUDITOR PHONE (863) 402-6564
COUNTY RECORDER SUNCOM 742-6564
CLERK TO THE BOARD OF COUNTY COMMISSIONERS FAX (863) 402-6768

Incarcerated Marriages

1. Must present a statement from facility with the inmate’s name authorizing
marriage request on prison let.terhead

2. We issue license with bride’s information only

3. Blackout dates on license for issue and expiration

4. Make copy and give original to bride to take to the facility’ for groomto
complete.

5. Groom’s information must be verified and his signature notarized

6. Once wé receive the license back again enter the Groom’s information into
the system

7. Type new issue and expiration dates on original license

8. Return license to bride to take to the facility on that day of the ceremony

9. Once marrfage ceremony is complete the !icehse ié returned to ouf office for

recording, we will mail 2 certified copies and SS paperwork to bride.
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_ ATTORNEY GENERAL'

SRR A Y

LORIDA ORRICE petap ATTORNEY GENERAL

Advisory Legal Opinion - AGO 78-07

Print Version

Number: AGO 78-07
Date: January 10, 1978
Subject: Impediment to marriage license

MARRIAGE LICENSES--APPLICATIONS FOR ISSUANCE--ACCEPTANCE
To: Arthur H. Beckwith, Jr., Clerk, Circuit Court, Sanford
Prepared by: Joslyn Wilson, Assistant Attorney General
QUESTION:

Should an application for a marriage license be accepted if at the time
of application there appears to be an impediment to the marriage?

SUMMARY :

An application for a marriage license must be accepted by the county
court judge or the clerk of the circuit court. If, however, upon
consideration of the application, there appears to be an impediment to
the marriage, the judge or clerk, as the issuing officers of marriage
licenses, cannot be compelled to issue a license until the applicant,
when called upon to do so, has demonstrated that there is no impediment
to the marriage.

Section 741.01, F. S., states in pertinent part:

"Every marriage license shall be issued by a county court judge or clerk
of the circuit court under his hand and seal. Said county court judge or
clerk of the circuit court shall issue such license, upon application
therefor, if there appears to be no impediment to the marriage."”

This office has previously considered the authority of the Legislature
_to regulate the marriages of its citizens; see AGO 078-5 in which I
stated that the courts possess only such jurisdiction over marriage and
its incidents as has been granted by the Legislature. Section 741.01, F.
8., represents a delegation of some of the Legislature's power by
clearly designating the county court judge and the clerk of the circuit
court as the issuing officers of marriage licenses. Section 741.01 does
not, however, appear to grant the clerk or the judge any discretion in

http://www.myfloridalegal.com/ago.nsf/Opinions/5C3927139D0A734B85256594006D33E5  8/18/2017
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accepting or refusing to accept an application for a marriage license.
Rather, once the application is on file, it appears that the clerk or
judge upon consideration of the application may determine whether there
appears to be an impediment to the marriage. In AGO 074-338 I concluded
that it is the duty of a judge or clerk to issue a license to marry
when, upon consideration of the application, there appears to be no
impediment to the marriage and all legal recuirements for the issuance
of a license have been met. See also AGO 076-60 which sets forth the
general procedure in issuing these licenses. The judge or clerk cannot,
however, be compelled to issue a marriage license until the applicant,
when called upon to do so, has demonstrated to the judge's or clerk's
satisfaction that there is no impediment to the marriage; see also State
ex rel. Richardson v. Lawrence, 163 So. 231 (Fla. 1935) in which the
Florida Supreme Court stated that a county court judge is authorized and
required to issue a marriage license only in the event that there
appears to be no impediment to the marriage; moreover, it is the duty of
the parties seeking a marriage license to demonstrate, if the judge so
requires, that there is no impediment to the marriage.

Accordingly, I am of the opinion that a county court judge or clerk of
the circuit court must accept an application for a marriage license. He
is not, however, required to issue a marriage license unless there
appears to be no impediment to the marriage. Moreover, he may require a
showing by the applicant that no such impediment exists. However, if
there does not appear to be any impediment to the marriage, it is the
duty of the clerk or county court judge to issue a marriage license upon
application therefor, provided all legal requirements for a license have
been met.

Florida Toll Free Numbers:
- Fraud Hotline 1-866-966-7226

- Lemon Law 1-800-321-5366
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