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QUESTION(S) PRESENTED 
Whether Certiorari review is warranted where,, as here, the Petitioner has 

demonstrated a plain error, sentencing violation and a violation of his substantial 

rights based upon an undeniable and indefensible sentencing result notwithstanding 

an otherwise binding appeal waiver.  

Where Certiorari review is warranted to establish a uniform application of 

the miscarriage of justice exception to enforcement of an otherwise binding 

appeal waiver. 
, 

3),Whether the United States Supreme Court's decision in Dimaya requires 
reversal where, as here, 18 U.SC. § 2422(b)s definition of sexual activity is 

unconstitutionally void for vagueness. 

(i).. 
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IN THE 

SUPREME COURT OFTHE UNITED STATES 

PETITION FOR WRIT OF CERTIORARI 

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below. 

OPINIONS BELOW 

lix] For cases from federal courts: 

The opinion of the United States court of appeals appears at Appendix A to 
the petition and is 

reported at ; or, 
{ I has been designated for publication but is not yet reported, or., 

is unpublished. 

The opinion of the United States district court appears at Appendix to 
the petition and is 
{ ] reported at ; or, 
[II has been designated for publicati,on but is not yet reported; or, 
[ ] is unpublished. 

11 1 For cases from state courts: 

The opinion of the highest state court to review the merits appears at 
Appendix to the petition and is 
II] reported at ; or, 
{ I has been designated for publication but is not yet reported; or, 
1 ] is unpublished. 

The opinion of the _____________________________________________ court 
appears at Appendix to the petition and is 
[ ] reported at ; or, 
[ II has been designated for publication but is not yet reported; or, 
II ] is unpublished. 

1. 



JURISDICTION 

[xi For cases from federal courts: 

The date on which the United States Court of Appeals decided my case was fEURv.4Ry OJ3 

• Nd No petition for rehearing was timely filed in my case. 

ii A timely petition for rehearing was denied by the United States Court of 
Appeals on the following date: , and acopy of the 
order denying rehearing appears at Appendix 

An extension of time to file the petition for a writ of certiorari was granted 
to and including (date) on ____________________ (date) 
in Application No. _A______ 

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1). 

[ ] For cases from state courts: 

The date on which the highest state court decided my case was  

A copy of that decision appears at Appendix 

H A timely petition for rehearing was thereafter denied on the following date: 
and a copy of the order denying rehearing 

appears at Appendix •_. 

] An extension of time to file the petition for a writ of certiorari was granted. 
to and including (date) on (date) in 
Application No. .A_______. 

The jurisdiction of this Court is invoked under 28, U. S. C. § 1257(a). 

(1 • 2. 



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 
PAGE NUMBER 

U.S.S.G. § 4B1.5(b) ...................................... .5 

U.S.S.G. § 01 -5 cmt . N'. 4(B) (ii.)..........................................7 

U.S.S.G. § 451.5(B)(1) ................... 8 

U.S.S.G. § 2G2.1(b)(6)(B). .............................................. 

Indiana Code § 35-45-4-1(b).. ................ ...... ................ . . .15 
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Indiana Code § 35-42-4-6(b) (3) .............. 17 
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STATEMENT OF THE CASE 
In August 2015,. Junod met a15-yearoldgirl, Minor, Victim .1,:o.r MV-1, on o.  

social media application Meet 24. Defendant was living in Holly. Michigan. 
Defendant and MV-:1 communicated using Meet24 several times per day and through 
those communications,. Defendant befriended MV-1 and learned her age. Defendant 
persuaded and coerced MV-i into producing sexually exilicitirnages and videos 
of herself and her genitalia and sending those images and videos of herself 
tO;.:him through the internet. Production of child pornography is a federal and 
state criminal offense for which any person can be charged Meet24 is a social 
media application that is accessed through the internet, a means or faciity of 
interstate or foreign commerce. 

• Defendant used several other social media sites to receive, trade and 
distribute child pornography with other users. Junod stored child pornography 
materials in his iFt-ic5ne and DroBox account. 

• 
4. 



REASONS FOR GRANTING THE PETITION 
Question Presented #1  

Circuit Courts are generally in accordance in the view that appeal waivers 
are enfOrceable, without exception, unless 'it can be sufficiently established 
that a defendant's substantial rights have been violated. See e.g. United 
States of America v. Morales, 709 Fed. App'x 93. (2d Cir. 2018), United States 
V. Mascarella, 2018 U.S. App.' LEXIS 4073 (6th Cir. 2018), United States v. 
Vobak, 2018 U.S. App. LEXIS 6193 (9th Cir. 2017). 

In the instant case, Junod has undeniably established that the District 
- Court's imposition, at sentencing of a fIve-point enhancement, 'pursuant to 
U.S.S.G. § 4B1.5(b) for a "pattern" of conduct based solely on conduct 
encompassed within the charged offense, was clea*ly erroneous Critically, as 
well, Junod submits, the erroneous enhancement application violated his 

substantial rights: 

U.S.S.G. § 4B1.5(b) is entitled "Repeat and Dangerous Sex Offender Against 
Minors" and is in, Chapter 4 of the Sentencing Guidelines, which covers 
"Criminal History and Criminal Livelihood ." Congress intended that the courts 
use this section to protect minors against rçpeat sex offenders. The Court 
below applied the Guideline, despite Mr. Junod's pristine criminal history. 
The Guideline does not apply to Mr. Junod. 

The Court below also erred because there was not a patta f activity 
involving the prohibited sexual conduct. Section 4B1.5(b) is applied when the 
following criteria are met: 

(b) In any case in which the defendant's instant offense of conviction is a covered sex crime, neither § 4B1.1 nor subsection (a) of this 'guideline applies, and the defendant engaged in a pattern of activity fl co e o3 t.  ense shallplus the offense level 
' determined under Chapter 1\o andThree.... 

(See Attachment) 

5. 



ATTACHMENT 

REASONS FOR GRANTING THE PETITION CONT. 

Id. (emphasis added) The Commentary and Application Notes to U.S.S.G. § 4B1;5 

provide the following relevant commentary: 

4. Application of Subsection (b) 

Defthition. - For purposes of subsection (b), "prohibited sexual 
conduct" means any of the following: (i) any offense described in 18 
U.S.C. § 2426(b)(1)(A) or (B); (ii) the production of child pornography; 
or (iii) trafficking in child pornography only if, prior to the 
commission of the instant offense of conviction, the defendant sustained 
a felony conviction for that trafficking in child pornography. In does 
not include receipt or possession of child pornography. "Child 
pornography'.' has the meaning given that term in 18 U.S.C. § 2256(8). 

Determination of Pattern of Activity -- 

(i)In General. .- For purposes of subsection (b), the defendant engaged 
in a pattern of activity involving sexual conduct if on at least two 
separate occasions, the defendant engaged in prohibited sexual conduct 
with a-minor. - 

(ii) Occasion of Prohibited Sexual Conduct. - An occasion of prohibited 
sexual conduct may be considered for purposes of subsection (b) without 
regard to whether the occasion (I) occured during the course of the 
instant offense; or (II) resulted in a conviction for the conduct that 
occurred on that occasion. 

This Court can review a sentence for both procedural and substantive 

unreasonableness. United States v. Ruiz, 777 F.3d 315, 319 (6th Cir. 201). 

"A court will be deemed to have abused its discretion and imposed a 

procedurally unreasonable sentence if it failed to calculate the Guidelines 

range properly; treated the çuidelines as mandatory; failed to consider the 

factors prescribed at 18 U.S.C. § 3553(a); based the sentence on clearly 

erroneous facts; or failed to adequately explain the, sentence." United States 

v. Coppenger, 775 F.3d 799, 803 (6th Cir. 2015). 

As Chief Judge Jacobs of the Second Circuit Court explained, "it is more 

then dubious for the prohibited sexual conduct to be the very offense that is 

being enhanced."  

6. 



Leaving aside that a patti usually is more than two and that a normal 
reading of "pattern" is best supported by a pattern enhancement when 
there are two predicates (which may occur,d.uring the commission of the 
enhanced offense) plus the offense itself,.the majority opinion. 
contends that "during the course of the instant offense," U.S.S.G. § 
481.5 cmt. N.4(B)(ii), invites counting the very offense being enhanced. 
Maj. Op. At 285 & nn. 22-23. The majority relies on two out-of-circuit 
opinions that are unpersuasive: the quoted passages, consigned to 
footnotes, are dicta. In those:.cases, each defendant committed at least 
two (and, in one case, more than on hundred) predicate acts actually 
counted to establish 'a pattern, separate from the offense of conviction. 
See.United States 'v. A1-Ghalan, 610 F.3d 945, 955 (6th Cir. 2010)'. 
UnitedTStates v. Rothenberg, 610 F.3d 621, 625-27 (11th Cir.'2010$. 

The wording of the. commentary is that a predicate 'hay be considered 
whether the occasion [inter alia] occurred during the course of the 
instant offense." U.S-S.G. § 41.5 cmt. n.4(B)(ii)(emph4sis added. If a 
pattern enhancement was meant to be applied to count a predicate that is.  
the instant offense, the Guidelines would allow the enhancement if the 
instant offense.is a "covered sex scrime" and the defendant has committed 
one other predicate act. . 

United States vi Broxmeyer, 699 F .3d 265, 301 n .6. (2d Cir. 2012) (Jacobs, C.J., 

dissenting) (emphasis original). M Judge Jacobs notes, it is difficult to 

understand why the application note would specify that an '!occasion  of 

prohibited sexual conduct may be considered for purposes of subsection (b) 

without regard to whether the occasion.. .occurred during the course of the 

instant offense" if the "instant offense" may itself be counted. Like Judge 

Jacobs, the Court should. reject application of the enhancement when the pattern 

of activity is the crime of conviction. 

The Application Note defining "pattern" as "two, or more separate instances" 

is a plainly erroneous reading of the guideline and should be disregarded. See 

Stinson v. United States, 508 U.S. 36 (1993) (holding that guideline commentary 

"is authoritative unless it violates the Constitution or a federal statute, or 

is inconsisitent with, or a plainly' erroneous reading of, that guideline"). 

Mr. Junod's base offense was inappropriately increased by five-levels 

under. U.S.S.G. § 4B1.5(b).solely on the district court's finding tharMr. 

Junod engaged in a pattern of activity.. (Sentencing Thanscript, RE 95, Page' ID 

# 1112-1125) The specific activity was: 

7. 



In August 2015, Junod met a.15-year-old girl., Minor Victim 1, or MV-1, on 
social media application Meet24. Defendant was living in Holly, Michigan. 
Defendant and MV-1 communicated using Meet24 several times per day and 
through those ,'communications, Defendant befriended MV-1 and learned her 
age. Defendant persuaded and coerced MV-1 into producing sexually 
explicit images and videos of herself and her geflitalia and sending 
those images and videos to him through the internet. Production of child 
pornography is a federal and state criminal offense for which any person 
can be charged. Meet24 is a social media application that is accessed 
through 'the internet, a means or facility of interstate or foreign 
commerce.  

Defendant' used several other social media sites to receive, trade 
and distribute child pornography material with other uses. Junod stored 
child pornography, materials in his: iPhone and DropBox account. 

(Rule 11, RE 64, Page ID # 765-766;) ..  Thus, the instant conviction includes all 

of Mr. Junod's online enticement and coercion of a minor during the month of 

August 2015. 
 

The 'events relied on by the district court to find Mr. Junod guilty of a' 

single count of Online Enticement and Coercion of a Minor of Child, were also 

used by the district cowrt,to find a pattern of activity. The requisite 'two 

separate occasions' are part and parcel of,, the charged offense and do not, as 

a matter of law, constitute the. pattern required for &iarceia-it. This Court has 

held that it is proper to utilize the offense of conviction "as one of the two 

'instances of prohibited sexual, conduct required to support the district court's 

application of U.S.S.G. § 4B1.5(B)(1)." United States v Corp, 668 F.3d 3799  

392 (6th Cir., 2012) The 'enhancement may apply without regard to whether there 

exists two separate occasions that 'bccurred during the course of the instant 

offense," but the "separate occasions" cannot constitute the instant offense. 

In Mr. Junod's case, while there were acknowledged multiple separate occasions, 

all of the separate occasions were part of the plea rendered by Mr. Junod 

under the single count for which he' was . convicted . The district court in 

applying the ,five-point enhancement utilized the occasions under: the conviction 

as both "separate occasions'." This is not;supported by the Guideline or by case: 

law. 

8;' 



For this reason, this Court should find that the district court erroneously 

interpreted the guidelines and abused its discretion in applying the five-

point enhancement solely on. the basis of the conduct comprising the 

underlying charge, •and require resentencing:. 

Junod respectfully submits that where, as here, this is an indisputable 

and plainly erroneous and materially impactful sentencing error, it has been 

established, asa matter of law as well, that Junod's substantial rights have 

been violated to activate the otherwise, virtually "bulletproof" ,enforcability 

of plea agreement appeal waiver. To rule otherwise would severely undermine 

the best miscarriage of justive review standard. . 

Junod asserts that the constitutional important of this issue warrants 

Certiorari review at this time to best preserve constitutional integrity and 

the rule of law. ,1 

Junod additionally submits that the District Court similarly erred as a 

matter of law, in its application of a two-point enhancement pursuant to 

U.S.S.G. 42.1(b)(6XB) for a "pattern of conduct," based solely on conduct 

encompassed within the charged offense. 

The district court applied a. two-level  enhancement pursuant to U.S.S.G. 

§ 2G2.1(b X6 XB), which states: 

If,;.-.for the purpose of producing sexually. explicit material or for the 
purpose of transmitting such material live, the. offense involved. . .the 
use of a computer or an interactive computer service to (i) persuade, 
indUce, entice, coerce, or facilitate the travel of, a minor to.engage 
in.sexualiy explicit conduct or to otherwise solicit participation by 
a minor in such conduct; or (ii) solicit participation with a minor 
in sexually explicit conduct, increase by two levels. 

The hypocrisy .of § 2G2.1 Is At directs the Court totreat the delivery 

of physical photographs that cannot be password protected and watching child 

pornography on a 60" UHD television as less serious than using a 13" personal 

laptop computer. it happens because the guideline is an anachronism. 

During the 1990's Congress directed the Sentencing Commission to increase 



punishments for those who used computers to either mass distribute child 

pornography or to circumvent detection by the post office. Congress conflated 

those goals and treated all computer use the same. Within a year, the U.S. 

Sentencing Commission recognized the injustive the new Guideline created: 

"This adjustment does not distinguish between people who email image to 
a single voluntary recipient, and those who establish a BBS and 
distribute child pornography to large numbets of subscribers ... Not all 
computer .  . use is equal and sentencing policy should be .sensitive to these 
differences in culpability so that punishments. are tailored to fit the 
circumstances of each individual's case.. . the difference between print and 
computerized porn is not in the content of the images,, but the meand, of 
distribution. The seriousness of a crime involving computerized 
trafficking. in child pornography depends in. part on .1) the degree to 
which the computer facilitates the widespread, and instantaneous 
distribution of' images, and 2) the degree to which it decreases the 
likelihood that children will be exposed to the images." 

See U.S. Sentencing Commission, Report to Congress, Sex Offenses Against 
Children at 29 (1996).  

The world has changed drastically. Computers infiltrate 'every facet of 

our lives to the point that. we carry one in our pocket in the form of ,a smart 

phone. They transmit videos and pictures 'in. seconds, not days.' And they give 

offenders who otherwise would not take the risk a false sense of security and 

anonymity. For this reason, '96.3 percent of. offenders receive the use of a 

computer enhancement. See U.S. Sentencing Commission, Federal Child 

Pornography Offenses at, .209 (2012). 

As pertinent, the use of a computer does not, indicate an aggravating 

factor much of the time. See Troy Stabenow, A Method for Careful Study,. A 

Proposal for.Reforming the Child Pornography Guidelines, 24'Fed. Sent,'g Rep: 

108, 122 (2011).Law enforcement now maintains a' constant internet presence 

that monitors suspicious files and- activities . Sophisticated software allows 

the government to examine shared files without seeking a search'warrant or 

entering a home,. In the. 21st Century, a person may stumble across addiction to 

child 'pornography in the privacy of, their home, as opposed to the past when it. 

took careful planning and research to find of f line materal. The latter 

10. 



indicates increased culpability and dangerousness Id.; U.S. Sentencing 

Commission, Child Pornography at 209. 

The application of the Guideline creates an injustice, as it fails to 

distinguish Mr. Junod from a mass distributor who profits off the production 

and distribution of child pornography. 'The injustice is even more starkin 

Mr. Junod 's case, as he lacks any criminal history which shows he lacks the 

culpability and.dangerousness that the Guideline intended to punish. 

Finally, Mr. Junod pleaded guilty to Attempted Online Enticement and 

Coercion of a Minor of Child, in violation of 18u.S.C. § 2422(b). This is a 
• 

violation that, in its title, acknowledges we have moved into a digital era, 

by recognizing that this type of offense is performed,with the use of . a 

computer. The statute indicates that anyoner using "any facility or means of 

interstate or foreign commerce!' is subject to punishment when engaging in its 

prohibited conduct with minor children. Allowing the government to add a two-

point enhancement for the same, actions that are required under offense of 

conviction punished Mr. Junod twice fotthe same offense. 

For these reasons, the Court should find that the' district court 

erroneously interpreted the guidelines ,and'abused its discretion in applying 

the two-point enhancement, and require resentencing. 

Junod  -'asserts that the constitutional importance of this issue warrants 

'Certiorari review at this time to best preserve constitutional integrity and 

the ruléof law. 

Question Presented #2 

Circuit Courts have varied in their view and in their rulings in what 

constitutes a sufficient degree of' prejudice to activate the 'miscarriage of 

justice exception to an otherwise enforcable appeal waiver. See e.g. United 

States v. Teeter, 257 F.3d 14,' '25 U.S. App LEXIS 16509 (1st Cir. 2001); 

'11. 



United States v. Atterberry, 144 F.3d 1299,1301 (10th Cit. 1998); United 

States v. Andis, 333 F.3d 886, 891 (8th Cit. 2003); United States v. Khattak, 

273 F.3d 557, 562 (3d Cit. 2001) and United States v. Velez-Luciano, 814 F.3d 

553 (1st Cit. 20161). 

In Teeter, the Circuit Court, confronted with the miscarriage of justice 

exception, in a context factually analogous to the instant case, reasoned as 

f011ows: 

"One court has held that a blanket assurance about the right of appeal, 
delivered when sentence is pronounced, cancels a preexisting waiver of 
appellate rights. United States v. Buchanan, 59 F.3d 914, 917-18 (9th 
Cit. 1995)(holding that the sentencing court's statement created "a 
reasonable expectation" on the defendant's part that he could appeal.his 
sentencing notwithstanding the preexisting waiver). Other courts have 
disagreed, e.g., United States v. Atterberry, 144 F.3d 1299, 1301 (10th 
Cit. 1998); Michelsen, 141 F.3d at 872, and so do we. While broad 
assurances to a defendant who has waived her appellate rights (e.g., "you 
have a right to appeal yoursentence") are to be avoided -- they muddy 
the waters and tend to instill, false hope -- they do not affect a per se 
nullification of a plea-agreement waiver of appellate rights. Whether 
such assurances may constitute reversible error in particular cases, and 
if so when, are matters that may be left for another day. 

We add a coda. We have endeavored to provide general guidance to the 
district courts and the bar concerning plea-agreement waivers of 
appellate rights. We caution, however, that because such waivers are 
made before any manifestation of sentencing error emerges, appellate 
courts must remain free to grant relief from them in egregious cases. 
When all is said and done, such waivers are meant to bring finality to 
proceedings conducted in the ordinary course, not to leave acquiescent 
defendants totally exposed to future vagaries (however.harsh, unfair, 
or unforeseeable). Our basic premise, therefore, is that if denying a 
right of appeal would work a miscarriage of justice, the appellate 
court, in its sound discretion, may refuse the honor to•-waive. As. a 
subset of this premise, we think that the same flexibility ought to 
pertain when the district court plainly errs in sentencing. 

In sum, we conclude that plea-agreement waivers of the right to appeal 
from imposed sentences are presumptively valid (if knowing and voluntary), 
but are subject to a general exception under which the court of appeals 
retains inherent power to relieve the defendant of the waiver, [257 F.3d 
261 albeit on terms that are just to the government, where a miscarriage 
of justice occurs. In charting this course, we recognize. that the term 
!miscarriageof justice" is more a concept that 'a constant. Nevertheless, 
some of the considerations come readily to mind: the clarity of the error, 
its gravity, its character (e.g., whether it concerns a fact issue, a 
sentencing guideline, or a statutory maximum), the impact of the error 
on the defendant, the impact of correcting the error on the government,'' 
and the extent to which the defendant acquiesced in the result. Other 
considerations doubtless will suggest themselves in specific cases 
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Based upon the holding of Teeter, and, in light of conflicting precedent 

regarding the appropriate scope of what constitutes a miscarriage of justice 

so as to defeat an otherwise binding appeal waiver, Certiorari review is 

necessary to resolve the existing circuit authority split at this time. 

Question Presented #3 

On April 17, 2018, the United States Supreme Court-ruled that where a 

criminal defendant is mandatorily removed pursuant to his/her conviction of an 

aggravated felony pursuant to the Immigration and Nationality Act, the Act's 

definition of an aggravated felony is impermissibly vague and is, therefore, 

void for vagueness. 

chief Justice John G. Roberts, in his dissent in Dimaya, has indicated 

that the decision could jeopardize other laws/federal statutes, including sex 

offenses. 

In the instant case, the Petitioner respectfully submits that 18 U.S.C. 

§ 2422(b) is impermissibly vague and prevents an ordinary person from 

objectively appreciating what specific conduct constitutes criminally violative 

activity. Without reasonably appropriate notice of what constitutes the 

violative activity, the Petitioner submits, the statute is void for 

vagueness and, accordingly, his conviction cannot stand. 

The Ninth Circuit Court of Appeals in United States v. X-Citement Video 

Inc , 982 F 2d 1285 (9th Cir. 1992) ruled that 18 U.S.C. §- 2252 was 

"unconstitutional on its face ."l The Petitioner submits that the Circuit Court's 

reasoning is instructive at this time and lends great credence to the notion 

that § 2422(b)isimpermissibly void for vagueness consistent with -.the holding 

in Dimaya. 

1: hi1a the I.hited States &.mre Cart s&sec~mt1y.mvezed liE boldirg of the Ninth CLmuit 
both the Cixcuit Cart ad &içtalE Cart's dissenting opinions raiain of infltece particularly 
in light of the FOIdirginDirraya. 
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In the instant case, Junod respectfully suhnits his conviction pursuant 

to 18 U.S.C. § 2422(b) 'is similarly unconstitutionally void for vagueness. 

18 U.S.C. § 2422(b) states as follows: 

"(b) Whoever using the mail or any facility or means of interstate or 
foreign commerce or within the .special maritime 'and territOrial 
jurisdiction of the United states knowingly persuades, induces, entices 
or coerces any individual who has not attained the age of 18 years, to 
engage in prostitution or any sexual activity for which any person can 
be charged with a criminal offense, or attempts to do so, shall be fined 
under this title and imprisoned not less than 10 years or for life." 

Several circuit Courts have considered the question of §2422(b).,s 

constitutionality àndhave, in addiitión, "touched On" the undue vagueness of 

§ 2(t"s inclusion of the term 'sexu611.activity". See e.g. United States 

V. Taylor, 640 F.3d 255, 257-60 (7th Cir. 2011)'; United; States v. Shill, 740 

F.3d 1347, 1351-52 (9th Cir. 2014 United States v. Fugit, 703 F.3d 248, 254- 

56 (4th Cir. 2012).' 

In Taylor, the Seventh Circuit stated as follows: 

"Sexual activity" is not a defined term in the federal criminal code 
(Title 18). Chapter 117 of the code, which contains section 2422, doesn't 
have a. definition section. The next section after section 2422 states 
that as used.in  that next section "the term 'illicit sexual conduct' 'means 
...a sexual act (as defined in section 2246) with a person under 18 years 
of age." 18 U.S.C. 2423(f). The relevant part of section 2246, which,, 
appears in Chapter 109A of Title 18., defines 'exual act" as "the 
intentional touching, not through the clothing', of the genitalia of 
another person who has not attained the age, of 16 years." 18 U.S.C. § 
:2246(2')(D).The defendant was not charged with attempting to. touch. the 
supposed girl, and of course that would be impossible in an online chat 
room. So if section 2422(b) criminalized a, "sexual act" rather than 
"exual activity", it would be reasonably clear that he could not be 
convicted, unless the definition of "sexual act" elsewhere in Title 18 

•were thought to cast no-  light on its meaning in section 2422(b). On the 
contrary, we have previously used definitions found in Chapter 109A (the 
chapter ,in which section 2246, defining 'exual act,) appears) to assist 
in interpreting provisions in other chapters of 'Title 18 that punish 
sexuai'crimes. United States v. Osbourne, 551 F.3d 718, 720 (7th Cir. 
2009). Section 2422(b" is one of those provisions. 

We need to decide whether "sexual activity" encompasses ,a broader range 
ot acts than sexual act." If it did, 'one would expect the term to be 
defined in the statute, to indicate just. how broad that range was. Is 
watching a pornographic movie, or a pole dancer, or a striptease artist 
or Baithus's erotic paintings, or Aubrey Beardslesi"s nornozraDhic 
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sketches, or Titian's "Rape of Europa," or "Last Tango. in Paris" a 
"sexual activity"? How about inducing someone to watch one of, these shows? 

pedia defines "sexual activity" very broadly; the Wikipedia entry for 
"Human Sexual' Activity" says that "sexual activity ... includes conduct .and 
activities which are. intended to arouse the sexual interest of another 
such as strategies to find or attract partners (mating and display L646 
F .&F258j behavior), .and personal interactions between individuals, such 

t think  -that the term "sexual activity" 

activity" in the literal sense.. thou2h it does not 
involve physical contact and is not a "xur act. It is genera  
considered a' rather minor sex crime,' certainly not the sort of crime for 
which a minimum of,  10 years in prison is a proper séntencé. In Indiana, 
for exainple, "a person at least eighteen (18) years of age who knowingly 
or intentionally,' in a public'place, appears in'a 'state of nudity with 
the intent to be seen by a child less than sixteen (16) years of age 
commits public indecency, 'a Class ,Amisdemeänor." Ind. Code § 35-45-4-1 
(b). And the maximum' prison 'sentence for a Class ,A misdemeanor is only 
one year. §'35-50-3-2. Yet if  - the government's broad 'conception of 
"exuàl 'activity" were accepted, then by virtue: 'of that misdemeanor law' 
a flasher in the ,lobby of the federal courthouse in South Bend, if charged 
under 18 U.S.C. § 2422(b),, would be courting a prison sentence of at 
.least 10'years. 

One possible.'inference from the absence of a'statutory definition of 
"sexual activity" is that the members of Congress (those who thought 
about the matter, at any rate) considered the terms, "sexual act"and 
"sexual activity" interohangeable. This inference is reinforced by the 
fact that' until 1998 section 2422(b) used  the term "sexual act," while 
the preceding subction, 2422(a), used "sexual activity," even though 
two subsections were otherwise very similar, except that (a) concerns 
transporting minors across state lines rather than interstate solicitation 
and specifies a considerably lighter punishment (no minimum and a maximum 
of 20 years versus a 10-year minimum and a' maximum of life in'-(b)). In 
19981  "sexual act" in (b) was changed to "sexual activity," but the 
committee 'report uses the terms "sexual activity' 'and ,?sexual act" 
interchangeably indicating that the terms have the same meaning-that' the 
purpose of the wording change from "exual',!:act' "to "sexual activity'.' was 
merely to achieve semantic uniformity of substantively identical 
prohibitions, rather than to broaden the offense in (b. H.R. Rep. No. 
105-557, at 10, 20 (1998), reprinted in 1998 U.S.C.C.A.N.. 678. 679, 688.. 
This implication that Congress regards "sexual activity" as a synonym 
for "sexual act" is further supported by ,the fact that the statute 
brackets "sexual activity" with 'prostitution," which involves physical 
contact. We find nothing in.the 1998 amendment or its discussion by 
members of Congress to suges,t a legislative purpose of subjecting less 
serious sexual misconduct (misconduct involving 'no physical contact) to 
the draconian penalties-in'-subsection (b).' 

Elsewhere in the,  Vast .body of federal statutory law we, find scattered 
ref ereres to. "sexual. conduct," "sexual act," and "sexual activity" or 
"sexual activities," but the terms seems to be regarded as synonymous, 
as in 42 U.S.C. §'608(a)(7)(C)(iii)(IV), which defines "battered or 
subject o extreme cruelty'; to include "being forced 'as the caretaker 
relative of a dependent child to engage in nonconsensual sexual acts or. 
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activities." It would be unrealistic to suppose that Congress never uses 
synonyms - that .every word or phrase, in a statute has a unique meaning, 
shared by no other word or phrase elsewhere in the vast federal code. 

One might think that "sexual activity" connoted a series of acts rather 
than a single act: for example, being a sexual predator rather than 
committing a single [640 F.3d 2591 act of sexual 'predation, or being a 
prostitute. But that is not argued (it would make the express reference 
to prostitution in the statute redundant, though many statutes are 
littered with redundancies), and anyway there is a separate provision 
for enhanced punishment of sex-crime recidivists. 18 U.S.C. § 2426. 

The government argues that as a matter of ordinary usage, "sexual 
activity" includes masturbation. True - but so does "exual act." Yet 
Congress as we know defined "sexual ,act" as excluding sex acts that do 
not involve physical contact between two people. If sexual activity" is 
no broader than "sexual act," it doesn't include solitary sex acts either. 
Congress elsewhere has defined "sexually explicit conduct" to include 
masturbation, but that's in a statute (18 U.S.C. § 2256(A)) that 
criminalizes films and videos of children masturbating. (Maybe the 
defendant in this case could have been charged with attempting to 
produce child pornography because he asked the supposed minor to 
masturbate for him on her webcam. See 18 U.S.C. § 2252(a)(1), (b)(1). She 
said she had no webeam.) 

The government acknowledges that "exual activity for which a.person can 
be charged with a criminal offense" is explicitly defined to include 
producing child pornography. 18 U.S.C. § 2427. Explicitly defining sexual 
activity, to include -producing child pornography was needed only if the 
term "sexual activity" requires contact, since the creation of pornography 
doesn't involve contact between the pornographer and another person; this 
is further evidence that "sexual activity" as used in the federal criminal 
code does. reauire contact. 

Lest the government cites cases in which courts have referred to 
masturbation as a form of ,sexual activity. In none was the question that 
this appeal presents raised. In one the court treated "sexual activity' 
as a synonym for sexual acts" United States v Lee, 502 I' .3447,44 
6th ir.z00i). In two others.. United States v. Root, 96 F .JQ 1222_, 
1235-36 (ilthCjr. 2002). and United S.tat llo., 600 F. 3d 116" 1163 
(9th Cir. 2010),. the dCferidanfiended.to  have sexual intercourse with 
the (supposed) girl that he met in the chat room, and he actually traveled 
to meet her. United States v. bit, 510 B.3d 1007, 1009 (9th Cir. 2007) 
a case not cited by the government, i& 'Similar to Root and Tello: the 
defendant traveled in order 'to meet and have sex witiithe supposed minor. 
The unreported decision in United States v. Wales, 127 Fed. App'x 424 
(10th Cir. 2005), involved fats similar to those of'this case. but again 
masturbation was merely presumed to be sexual activity within the meaning 
of section 2422(b).' In our case of United States v. Cochran, 534 F.3d 
631, 634 n.3 (7th Cir. 2008) - another case factually similar to the 
present one - the question of the meaning of the term "sexual activity' 
in section 2422(b) was neither raised by the appellant nor answered by 
the court. Finally, 'United 'States v. Womack, 509 F-/0_d 368 372 n.4. (166 
U.S. App. D.C. 35 D.C. Cir. 1972). was a pornography case; it had nothing 
to do with section 2422(b), and merely illustrates (as do the other cases 
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cited by the government) that mastubation is 'a form of ?!sexual  activity" 
in the ordinary-language sense of the term, which judges use on occasion 
just as layersons do. Masturbation is also a "sexual act" in that sense 
but not in the statutory sense. 

To repeat our basic point: if sexual activity' and "sexual act are 
- rr synonymous L!  Title io, as they appear to be.  then 'sexual activity 

requires contact because "sexual act," we know, does. We cannot be 
certain that they are smonns'.i Maybe our interpretation of.ILsection 
22(b) is no more plausible than the government's. But hen there are 
two equally [640 F .3d 2601 plausibleingretations of a criminal statut .  
the defendant is entitled to the 'benefit of the more lenient one. 
tie must go to the defendant." United States v. Saiitos, 553 U.S. 507, 514 
128 S.Ct. 2020, 110 L.Ed. 2d 912 (2008); see also Bell v. United States 
349 U.S. at 81., 83-64 75 S.Ct.b20 99 L.FJ. 905 ('1955) (Frank±urter J..). 
'This venerable rule Lthe 'rule of llenity.' as it is calledj not only 
vindicates the fundamental principle that no citizen should be held 
accountable for a violation of a statute whose commands are uncertain, or 
subjected to punishment that is not clearly prescribed. It also places 
the weight of inertia upon the party that can best induce Congress to 
peak more clearly and keeps courts from making criminal law in Congress's 
tead.T' United States v. Santos, supra, 553 U.S. at 514. 

Congress will have to define "sexual activity" more broadly than 'sexual 
act" if it wants to bring the kind of behavior engaged in by the defendant 
In this case within the prohibition of section 2422(b) via the fondling 
and child-solicitation offenses found in the Indiana criminal code, when 
the defendant neither made nor, so tar as appears;  attempted or intended 
physical contact with the victim. In the meantime, however, assuming the 
defendant's conception of the breadth of the Indiana statutes is correct, 
our interpretation of the federal statute will not  allow the likes of the 
defendant to elude just 4unis1ent. For•  his more serious Indiana. offense 
(child solicitation involving use of. the,.Internet, wh1cn Indiana law 
treats as an aggrnvating circumstance), he could be sentenced to eight., 
ears in prison by an Indiana court. See Ind. Code §s'35-42-4-6(b)(3), 

The judgment is reversed with instructions to enter a judgment of acquittal. 

Reversed and Remanded." 

Juriod respectfully submits that the split in Circuit authority on the 

vagueness question concerning §2422(b) warrants Certiorari review at this 

time. Junod further submits that-the holding in Taylor contains the 

constitutionally proper analysis and decision. Until such time as Congress 

provides a sufficiently precise definition of sexual activity to provide an 

ordinary person with reasonable notice of what particular conduct is violative 

of that Federal statute, §1 2422(b) will remain constitutionally defective and 
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• will continue 'to deDrive :c.rirninal.'defendants their due Drocess ri:zhts qnd 

orótection-- 

1. Iha táthtoie'of unstitiithx1 VCSS' Is 4ieffier ,a statute'fails* to provide a person of 
oixlirry inte1iipce fair rntice:of ,.bat is iiibit1or is so stardátdles that it a.thr1zes 
or atxxiras se&usly di.in1mtory ifottat thrtin v Lk, 7W F 3d 132, 135 (4th  Ci.r 
212) (Inten-al quotation matizs  ôntttsl). Section 24225) is. 1m€nm.ssi.bly vazid ur±r. both.  
criteria. In light of the cituit 'split' r thgtha ord1rry naith or. "sexual. ativitv. ' 

:2422(bc3.eativ fails to ptovide fair. notice 'f"ãiat m1t2 'Is t±hibited 1w its "iiii 
sexual ativitv'1  clam. 'iha cpinlcns of lhe Earth and Seventh CuxuLts ae diaretria1ly 
ciiosed and carn)t be rax,x±1th. Cki"ha ae hand, tha Swepth aLLeult, has' hald that exual 
a.tivitv" ruires 1ntemerscrial ±wsica1 cxitat a iha othar 1-nrrl, the Earth Cixtuit haki in 
this case that "smnl atMtv" cces not rBaifre interjersorøl ,rhvsical contact. It is axlaiBtic 
that thth mt rixtatiths carrot be corrt. tvbrewer, the fact that the carjetirg opkdom uEre  
aithared 1w ni of suth ektra-,thirnry inte1Licé as Jie 'Ibm and Julge l'IIcri rrni8s ' 

2422(h )tt v&v 'itaie of a'utorstitut11.1v 'QiP fibit'; for i-fit cafcxrds' tE-eq 1w) c&ticnjl1v 1.rrI men, how mith m=e does. it oruith1v confñind tapie or ne ordirnry 
intelliaace. See e.g- ('1ly V. C lConst. Co. 269 U.S. 385, 3i (1926) ('TA] statute ith either fo±Lds or raiuixes th ,dirg of an' at in erus so Vague that nii of camui inteth.gerce trust' rassarily guess at its maming kd differ as to its aEplicaticn. violates tiv first ecsantial of dt ixocess of laq.")  
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CONCLUSION• 

The petition for a writ of certiorari should be granted. 

Respectfully submitted, 

Date:  


