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QUESTION(S) PRESENTED

Dup]ng Ro‘o(i'\j tRia| on Decemkar §-1S . 00§ , /‘?oby
fided o Mossachusetts Bule 23 Reguired Finding of Nat
6012%7 mid - Teial, ,,'9;,4 when the prosceution rested. Dur[n9
the motion hear'm«? av"SUe!’mf, the Teia ( \‘juapqerc-{ei’ermfnecf
the Prosecution Failed 40 meet theig bovden of poof by NoT
_'Pro"\“‘g clements g the crume (’Jnafqec/. The Triof 3049Q
Alloed the motien va Al S accounis, bot +hen aodd ed
Tn Se moch o0 12 tonuict Raby ©n other charges,

When +h7s United States Suplamt Co_vr"t’ has ereQJ7
defined the protecol and limifa<ions in Smith Vv Mass echusets

128 8 & 1129 (2008) esd Evany V Michigan t33 S.Cr (069
2002

, and  the rami€ication of the allocaance of o mid ~
—_— . . J Y o c
lma? mpt ©n tn Q/)S(-Je/&lf\q a ‘{65 or /Uo ‘ QUe.(T:o), on c
Svhstapd (f cve De‘lefmfnq-(«e'/\ . déf('ﬂfog tavse docs not the
)

eflect | as defined |n Smith and Eveng  @lseo must be

N

. ¢ v . )

en QCZU!#&I Tes or J/)o[?. And doej <N S‘fq‘(‘e,pemda/\f

to Smith and Evon, have any auothordly 4o make p roce edora /
chonges to the Smah end /% Evons MovAete of o Sdbs’f“o;%p-fu'}'e
/Qe-y‘e/m."n@,'f«on and 7‘11? Constitotion el oqd Doe Prycess

-, v 7
L\}(D/)?’ o a GD"ZULC—hor\



Questions Presentec

I, Randy Roby (Rokq), +the Appellant acting Pro-Se f ihe chove
qu‘f;onfc( and Nombered action i3 q person in custody vnder stote
COLRT 4qudgement who seeks a delermination +hat +he custod 4
vfolé:fes the Con.vf}-faﬂ‘on, Lows, or -t-rea*-h'e-_s ,of the United Srates.

Rth{ i rot‘smg @ question +hot wos ether dot Add ressed ¢a dhe
Llower Courts |, bt wer roj;e,;!} or mis-opplied ?rc~€\<(’3(‘lr‘17 loa, or
Sanctoned the lower Covets mis -epplied culing. Thiy FU“"? CO'\”,
aftfect a 9cod number of people convicted by +he trial couvrts
mis-applications oR Unreasonably Qpp];Cd Ru);nQJ ‘n Smith V
Massachoselis 125 S. ¢t 1129 (200s) (Smith) @and Evens \V/
Mighi'gen 133 8. ¢+. 1069 (20/2) (Evans) as decided by +his
United States Su_preme CourT,

Roby wnderstands +the the Constitution’s Doue-Process Claus<
\‘Cntc'f[ej him 16 o ;'\uruf dew‘—ermina-{-;oh thet +he dedendant is quilty Aet{ond
a feasonable dovbt of [EV¢¢7 Element] of the crime {or Ghich +he
defendont iy c)\orgecl,,, end o Stafe can Nof Circumyent the pro‘fech’ohs.”

?obcf forther understfonds +hot Persuant 4o Smith O.n.cl. Lvans, the

elloance of o Messachuset’s Rule 25 Regoired Finding of Not GuiMg
is a@n aczw#q/‘ thot terminates the case ond envokes Doyble jeopafdy
protection , twhich proh b ts Bay forthe, Loct plhd}b(}‘
.’R"b‘l cen proue ‘+ho+ dur‘m\f his o0y re-trial &
B & mid- Triol Reguired Finding of Not Gailty wes Timely Filod.
87 -an Scde bor, the 7riAl Judg e roled that the Commonwoeol+h
foiled +o Meet +heir bordon ©4 Proof.

C} The‘rria( jud?c. Allaaed he metmn on Al oaccooats.

As mondated b, M ord Eyans “fhe Trig /! jud?c wnsuered +he



“Yo5" or "No” QUes-rior, and ellocos the Regut;e;c/ ‘pt';\clmny of WMot God{-«l
moton, bot then Hries do retfoin some elements Lor ant of e
convidSn he amending +he ,},J.&#mms Yo & fferant crimes past-
acio}v‘a/, .
Roby is argu,‘nj 4hat the Teiof 30olq«e, ruled » Fovor of Ro¥7
by Allowing  his Motcan Which Persiont 4o Evens ond Smith terminerey
+he cose o1 @n ecQoHlaJ, l?emow'nt} jur«'sdtz:f(o/n From +he Covpts
and is protected by Dble Jeopard from any. forther Feot
f«r\o(l:r\q, ’Qosv also Qrgues 4hat his covrent Conul’c‘f’lq’nj 6y e
the resclt of focts “4hat ore A) hove olreadq been determinined
to hove falled 4o meet +he bosden o+ prost and B) are +he
procluet of Rost- Acgotel foct ‘F'r'\dl;\g which is Iimpermissqble .
TThe Prasccwlbq Contests +that +he Thia! dwh)f_ only parwrl;llj
allowed +he Refu}rec/ fm'drhg, of Uot GJ:"“;,#‘«S does pot €onst Avde
Qs ey QQ?u:ﬁa‘»
Rg(mf Petitions "hs cport +o méke o determinatlon gay
to claridy the decisions in Smith and Fuvons aad vhe
Commanwea HW's applicgton, in +he Fovor of Kby, 7hat +he
Subatantutive Ru]fr\? of a (REQU'II‘QC(. F:hch'nﬁ of Not 60!”‘7
3u'(Defi.eeG(S ang oand oll procedu}a( court Rui!?\ys, thus TQMJCN;}(}
the Commonweghhs Convichans ;//6901, The Commonwealth
contends that no afqoéﬂa’ was ever allowaed, and This Un\ted
States Svprems Coort in Smith and Evons (and Al Sura,oor'f"ﬂ?
cases ond Auvthercdies contained withia) Stete +thet wher a &
Massachoretls Ruole 2S ( Federol Rule 29) ’?egoired’ and'_'né, of Not
Go:IH i5 allowed, i+ 15 eguiveleat 4o Juey @cgoitol. Tp Robys cose
ond Mmony others in Mossochvsetls, Ts the Allowonce of a Reguired Findiig
ot Mot Builly, @an scgurtel ? or a pocedurel Steppiag Stoae +2

; . . -, 9
PraceeJural Want oF Conviction |



" LIST OF PARTIES

o [X] All partles appear in the captlon of the case on the cover page

. "-[ ] All parties do not appear in the captlon of the case on the cover page. A list of
~all partles to the proceedmg in the court whose Judgment is the subJect of this
petltlon 1s as follows : . ,
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to
the petition and is

Bi reported at __Cose # [ T- {929 ; or,

[ 1 has been designated for publication but is not yet reported; or,

[ ] is unpublished.

The opinion of the United States district court appears at Appendix _ B to
the petition and is

X reported at Case # 14-12832 - |T ; or,

[ ] has been designated for publication but is not yet reported; or,

[ ] is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to rev1eW the merits appears at
Appendix _C__ to the petition and is

[X] reported at _Losc ¢ FAR - 238867 ; Or,

[ 1 has been designated for publication but is not yet reported; or,

[ 1 is unpublished.

The opinion of the _Mass achosets 'QPﬂeO 5 COUKT court
appears at Appendix _sD)__ to the petition and is
[x] reported at _(Cese 4 3013 ~-P-1638 @o-  ;or,

[ 1 has been designated for publication but is not yet reported; or,
[')(] is unpublished.



JURISDICTION

p<] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was Mavch S  20|§

[8] No petition for rehearing was timely filed in my case.

[XI A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: __iflesch < _ Ao1&  and a copy of the
order denying rehearing appears at Appendix & .

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[')Q] For cases from state courts:

The date on which the highest state court decided my case was Dec 22 . 291§
A copy of that decision appears at Appendix _ 42 .

[X] A timely petition for rehearing was thereafter denied on the following date:
Qec 22, 2015 , and a copy of the order denying rehearing
appears at Appendix &

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).
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Robults Pepend iy (RRA #s)

RAOCO! ~ (4-5)

Federal Appeals Court of Massechu ¢ etts

RAOD2- (1-27)

Federal 13 Circot Distpict Count of Mossachosetrs

RABO3- (i-4)
Massachusetts Supreme Judicial CovnT (Rule 30ce0 )

RAOCOCY - (1-94)

Messachouset#s  Ppreels CoorT

RP OO 5- ”2HOO ¥
Mossachosets Soperior Cosna
- RAOOZL Origional Lndwctments (1-¢) |
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Pefitioners Memorondun of Llow (n

Soppor‘r of his Petition For Writ of

Y ~ t
Ce rforar

I pando’ Roby ; the petdtioner acting Pro-Se in }hés matfer
in the above Coptioned @ ol Awmbqsg.c( action, Heceby sobmit
his memo randp m | of law, in Suvpport of his petiticn for writ
of Certioror! Pppea( +he 13T Clrcor Federa! District
covpTs improper roling and oenial of (Rofoc,‘svwrf(- of Habees
"CorPk);, and the Tederal Pppeals Cport's depial £ a C)erh'{lc'gfe
of QPPQQI"‘Q’“A"‘*’T" The denal of Claim s One , Tuo, @nd Thiee
will under mine +he very pré34? of the Regoired Finding of Not
Gyilvy o< defined by Smith V Magsachusetts end Lyans V
Michigan and this Unided States Svpreme Court

. and denies
Rob«, of his Constituitonal G—e(é,w(e_d O/o{'cz,h‘cny Ths

Vetition muet be Alfased (n Favor of /Zob\/ end mony

others «hom have begn chum‘ed /Jorf“'acguzﬁa/

Claim § Made

ClQl‘m On e

The +trial Couaf detecmined , +hat the Commonwealyh
diddl net meet theic bordon oﬁ'P.POO—( and Bflocaed the Pe+{ﬁ’onerf
(Raby) Motion Lor Reamrecl Fmdma) ot Not Guity on All Accovnts,
Bot dcd pot release Boby post-acguiftal \'n \/zo[q+(on of his Due—

Process rights of the Fifth, Sixth and Foc;rteen+h ﬁnﬂendmcrz'f
leh'fS of Um-fecl Sm—fes Constitution .



Cleim  two:

| 'Robq was cwv?cfed on offenses that he wvas nor ’}’J:C*t"d
for after jeopardy aftached 'I*é the origional indictments , and

after "H\.e Rego'«red Finding of not 90&'".("( Bas ellowed » tn vislation
of Roby’s Due - Process Clavse , the Dooble Jeopavdy Clavse, and

and the Fif+h, Stxth, and Foorteenth Amendment R\ths of
—the ()ncfec( Sfcefe; Cons-hfu"hon

Cl&im +hfee:

Roby is claim (ng Tnetective assistonce of Counsel becaose
Both | Roby's Trial covnsel, ond Robys Appeals couvnsels opfectiuness
fell below the S%andawg of Stetckland whea Robys trial counses
Failed 40 obyet or asgoe the Post~acqoitel Proceedings o5 beurg
Unaons-f‘tfu*l—t&flq([gnc( Roby's Appeals covnsel failed +o (aise o Qrgve
these some ost - )9(:9_01#4/ Unconstit utioneaf Pmceeclmc;. Even after
- Roby repeatediy requested, and svpphed current case law 11 Sopf’orr.
of RobYs claims, 1n viclaticn of the - Standapd Set foorth 1a Sﬂuddane/
 the Doe—Pmceg< Clause the Doghle 380;0&‘»0{\7 clovse and the

F‘p‘“‘ g(\dh and Foorteonth ﬂmenc(menf ,2\,(;'/1"‘"5 od the ()/H%cd
. S‘(‘o“(g CDOAS‘I’("‘ u‘ﬁfo}’)t

Al a%’-“fh€Sc ‘H“rtwe_ C(QI)MS Qre [(esu H(h? 1 the Action -
of the fr((q( Jvodge.'s Allopsance o Roby's Reyofrec/ Ffﬂd(hg' of
Do Goilty as detinecd by this United States Suvpreme
CouRA /1 Smeth v Mossochusetts and Evors v mt'c,ht}?ar)' and
their. SUPPC)r'('(;’ i Rothosctees



S‘ra*emefr} of Facts and Prior Proceedmgs

Proceedoral ond Foctuo!l Rackground

In November 2001, Roby wes indicted on Sixy Tdentecally Worded
l‘f‘d*.~'é+mcn+s,. (3 ‘For*Nancq"’) ond 3‘-Pcr“TOra") [\‘AIOncq'éf\d Tore'
are Pseuclom,omyuslv c,‘{ven names 1o the two helf St&*fcfsj
"Robq as C,onv_c};ﬁc;{ on Counts 0054003 (Nonreq) ond Coonts 00s -
006 (Tora) , and tsas found Mot Guu‘lfy on Céurzf 004 (Tora) , on
/\/ovcmber of 2003. (RRODS - (- e))
Th October of ao04, Pobt{ won e Rule 30 For pocee&ww’ anct
;n'eHecﬁLe ossistante o cowmsel based on the fcs‘/tmont‘-j of o
| ﬂomor [aco:_/cr- in I?obys A torney Liorm for inapprapeiot  Conduet reSuHmy
on his teinl atorneq belng dic-barred Robt—’ vos releosed Ffrom Covet
of thot Time ., (Cose # ESCR 200i- a124) Notel This Fiest TRl
set locations o every indictment which eve not Repeeted in the
Second Tein !,
Th Decembt, 200 , the petitionen Roby ‘wes re- tried at
Salem Soperior coweT on Tle iclefrifcqllc, Worded (adictments <Ex¢5‘*5>;
vnder MGL . ch. 208 S 22R i< Rape of o child vaf\-H, Force |
Boby, a4 the olose of the Prasecotion § case , mid-Trial, Fded o
Massachusetls Ru'(‘ 25 R_égmr'ed Ftr\dt'n? of MNeot Gulhy‘ (Exibit )w
The Teial Jodge cletermined duru‘n? the sfae bar }S&ou})?,. 'H\of 'H\d
P“’S?(“‘;"é" Pq;‘[ecf 40 muster +heie borden of Proof o leg ally
| sustam @ conviction Ho the Letim or Stand ard , and O”OLA'EC( H+he motog .
on oll 5 accovats (Ex'b: ?~¢~[)o The Triol Judge then omend ed, +he
?951- actzutfl'ol ind(c‘men-{.‘( 4o less e ¢ mc.ludfcl crzme,\ e i+hog &
telling the Jery va+til( he hod 4o Sulomw —H\em to +he duv«./ for
deliberatioy

.-—3‘_



Puring Pobc{vs' Direct Rppeal , Bobt's Rppeals counsel arguecd that
édeﬁ'necf locaton (a ploce in Peobody m Roby's vehiele ) ‘re31:moﬁ¢..,_+u
one dtment (dos chonged Ho apoiher ’0"‘“‘""" Cleclroom) whiiy
changed (7or~qs) Tes‘ﬂmoner-/ Qs uel( @s on ovey bundanct ot OHQ‘J?C"/
baod Auts Quid ence +hed evenivally qot thrown oot for the reoson of
ﬁ) Amending of location 59:((.5&&?1 ‘)‘r\lau, Qand B) Qmenda'ng Csv.‘:S‘fan“fda“:D
of fhe !nc[tc;l-mtrﬂ-g Post - Acguittal 4o dHferant 2Rimes , are so SM»ulqr
in ar«yumen-( Roby wos forced 4o Muqe_ R duect appeel and hey Rule3a(a)
1n the destrict o T,

The Suepreme Judicial Coog;{ CSSC) reviewed 1he {)e‘hhaners
direct oppe@( onlu, and not 20573 Rule 20 clewns .

The Sopteme Judcial Court's Ruling thot +the poS}'chun‘ifmf
amendments tesolt ed o< “Reversible “ /n Conpection with €viel e/)’f“llory
cuh'n@ ancl refused Yo qrapt a new Yriaf f}vuoIVIr;? Tora's cross
egqfﬁfnah’on,. @ad +he odmission 0f vadounded pelor bad octs
‘evcc(ance, On Juac 1,002 -the SJC aq”med the lopvvtian in '(u”

On Apsil B, 3013 the Petdioner Colloterly attadced his

ConyStdn persvanm to Moss B. Crim. P. 51 30(a). Aduencing whet
in Substence emouvms H0 e mulf;'Factl-?ed, Single Gr*?omeﬁv'— Lhaeh
shows Yhat Pl arquments contained 1n both 3he Suvpreme Judaw!
Covets dlecesion and Mossachusetts Nppeals Covat alecion of loby's -
Rule 32¢a) c¢o, not 3Fond becavse +heir entire §oondaton of
Yh'eln‘decz'S(énS‘ ere based on A) The facts presented <luring
the .Prosecu’h’on quumerﬁ which the Triof Jodqe eletes mined
that prosccution Faided to moster thew - borden o&'Pfﬁcsf‘fO
[@70(/«1 .Sa_gfq;n a CO”.U;;Vf(g.;' Yo fﬁc Latim o gf'or\davo(, or B)
wos Pom(d(d on POST"QCQO('#QI foa F?;d:ch; in violotwn of
120'67'.& Oue—f’/‘oceg_s., Double ‘3‘6@,6@*0‘:1 and Constdytconel l?l;?l"*)-
. ' -4-'



Rather thon releesing Roby at his ccguf‘ﬁ.d(., the +rc(o/'3'uolqel
for wWant of « cor\ufd—(c,m‘, Amended +the already acquiteo (ndit ments
to elifferent crimes vo convict him ondiff eramt Crimes Clesser induded).
Th doing so, +the Trial Tudge vnreesonablly applied pre-eyuiring
Un ched S*fo*es Soupreme Covat decissions es in Smcth V Mossechusers
and Mossechuseps Role 25 (a) and (L)1), which aefines cher
the covrt eon and con pot” olp
1?951 £led f‘u\s'l?ule 30(a) in Selem Svper}ek CouvnT wihere
the coont wos made cwaie ot vhe Constitotwne !l (ssues arqued
and denced Roby's motion. iod ‘hn:selj Pflﬁ,/ in the oppeols CoprT

(See 2013 ~ P~ 13 3& | Comznanueolfk v '2040‘1 87 Mass ﬂk? Cr 113@):

tohere +he COMMonQeQ,I-LH appogfd +hier Q,L‘Q:mj’ QJ:'fL\ a MOJSQCL'QSeﬁS

Role 1128 cose Commonweal+h V Roman 79 Mass App C+ 1102

Clou) WL %16637 { Paecf of ecnother victom ot Thés Pfoceéelufq/
Proctice of a Rule 9?6‘)

On Jone 30, 20t¢ , while Robys Appeal e Pendz‘n? ‘m Fhe
Mossachvse s Pppeols Cover, Roby now lacking in Legg( assisTence
Rled the petiton £, Wit of Hobeows Lorpus On Morch 26, 2003,
loby olse Cled @ motion for the d:s:(/215+ covat +o l?eu;cQ
his Rule 30 oy stife Pendng befor the Mossechygous Jppeals

Cou o7 . (Qos’x(‘s [ atent wos o lollert the Federe| Q,L;-rrczé#- Covrt"”
of 1he Sergusness of the cimular i(ss0es of P) hewn g conyicted
91 crimes of whih he Wa¢ por charged with, and B) Amend g ot
the l\no(t'c(mgxrlr SUES'/ant-uo(I, -/Tu:o/*—l_xl‘@/, and C) Doublc deopamﬂ{

Veolotians as well as Consitotional (/:&(o-ﬂény thot eve cammen

qet diHeran? betgeen both Robyy Direct Rppeel andl Robys Ryle 353(&)
So thet thaet Roby 300l not , doe +o the Jok of /.eye( [(now/celg e

CYepardive his ab ¢ 4o persoe +hese zmpoﬁonf arclumc/\*}-s.

- -



the denial of Roby¢ Role 30() wos affirmed by 4n¢
Massachoselts A ppeals Coont a> a Rule 1:2% cose on July W, 2015,
qucl  Further Bppellote revien Wes genced by +he Scpreme Judical

Covat on Dewmbe/‘ 22 2015 (See Commonwoealsh V [oby Wi "—12‘!9/85’)

Over the prosecutions Obgection, the Owtrict Court olow v Roby
40 Amend hi< petitan to incducle his Ryle 30 (&) Arguments. Koby
dd <a mﬁ Icnocd}n? whet wos requued 15 Properly orgue Al claimes
Lithout Qny _szel ossistonce. Piesented at the beqfnn:‘fg of they
'Pe*ft“rfom‘ Phd o by Remindes 4his covnt thel <+he isues Presenteed
in both hiy Direct Appeel ond his Role 20 (e) are port od +he 7econp
“'S_S('bm"{(‘ed in> ihe Lot Court 9o moke. e rulfn7 o the percts of
<his Case. -@nd s -~P/|c heort of Roby's cloms under+he. umb rella of
Constitotionel Lew , Due-Trocess low , Dopble “560p¢ara/c, lews as
described in Smith opnd Eyans . These arquments cere oeciled
by the Federel Distmct Court of Moscachysets en Aue 4. 3017
| Roby then £iled fr a reconsidereron for a certdilote
o4 Appeal ofrt. oppeglab ity ond wes denied Rug 9. 2007

(705‘1 77;"6(7 Pled n 4he Federst Pppeols Covrnd oF Mossechosefys

oA Se,P‘f’ (9 Joi17 , and Leg .dem‘z,d Certificate of /-).P,Deelabfl..l?
(&P-e Rppead yx F))

. AcrqumentT :
Roby s tefering to the Rules of the Onited States Sopreme
COU rt l n referenc:'fl? ’Rulé 10 (a) vﬂwfd The Un;«}»ec/ S‘fq"fej

GPPedlf CouonT bhas entfered e deciscon in condlict ity the”
< } v

Oncted Jtetes gopremé COU(L’f that hos so '{0/@ d‘épar”lecf

Prom the ccceptfed and Usval <ourSe of judfc(;}l p/oceec[;h9§ [ or

Sanctioned such o deporfupe by a locs er covr7 , a5 }2 cad
jpr On erercise o ther courts upervesory podek

- b -



- — and Rule 10¢e) " A State courT or United States Coupt of Appeals has

decided 4, impocient guestion of Federal lew> +het has pot beeq, but

shovld 5&', setled 5‘; this covpT or hes deciclec, on l;nloor‘\‘onf' Federg (

iueyf(‘on in a way thet con Oty u]+l4 reJevom‘ dectscons of 4his Coua’[“

Réb\, will show this con £lict on the alloonce of o Massochuse #s
?uie 25 " Regu{rvcf 42:vl.f'7dl;17 .ot Not Goilty (Federal Rule29) @nd the States
proceedvrol application of thet laww conflicts df'OS"‘—Ca:“‘T with “fh\"clecl\ubnj
ot this courT in M and Lvans , and %he-mandoﬁes preer:bf(jb
Robc, wll alse show +hat -.}hg States (Prt'mGtrﬂ{ arqument S a Rule 1:29
case , which {s (A Hself vo au{hor:{-,, that showd gnother ”l(’ﬁal convicfidn
osfn? o Required Finding of Not Goilty in the Same monnor as Roby.

T Setring his o'rgu ment 4o the United Stotes Coyvt of Appeals,
M‘f set $ourth +he Pfe;ftﬂf‘of‘}—‘f(é'ﬂs Lo (sSuance of e cer‘\(“(’t‘ca'fe ot |
Appealabdd ity Ccon)  undec 2840,SC, S5 2253 (), ‘Thet Longress
egpressed ne 1ntenton o olloy a triol c¢aorT Preceedvval €rreor
to bar \}l-AC'r'ca'f‘q;ﬁ of Substantlal Consttutiong ( rz9h+s. Yo @appeal .
Slack v M Dopel 529 LS. 473, y$3 -84 (2000) . To obteiy <«
Con onder 2253 (c)r e /mb eas pgh#-&anex‘ most make a substontial
ohouén% ot +he denial of o constidytien of ﬂkék{' , @ demonsitratia,
that, uader Beye oot V Estelle €63 Us. 880, 783 (1983)," 1ncludes
5)10@[,,3' thot reasenchle Sur'ls'{'j VCOU(cl elebote whether (Of. for

ithet mqHer

. @gree thet) the pet'rion shoutd have been resolved

in & differant meaner , or +hat the 1SSves presented aere

chL{iua,T& to desServe encourggement to peeceed ‘F‘u»theﬂh
@uod-((nc} CS'QCE> N

Th odditcon Q1iq c’ea's_\‘,éo (5 Cén+fqr~1 to c[e°rl\7 ("S’(‘ebzls‘\j')rcf
lacws if the state Count or District Coort ‘p‘o’)(lfs a rule Ahat Contradicty
the Govefn;hci Lo Set Hourth ian L Supreme Couver ] Coses'” \«/;‘_"bmr

V Tayler s29 US 3C2., 405 (1000) , whih (s olso being

- 7~



Quoted by Barefoot V Estelle 463 U.S. at 893 and p.4 Csum (mongd up™
the Substonital Showlﬂgfﬂ, .S’#onc,ar-c(>

Where , 63 hece , 7he d st ricr CoorT has vejected +he
constid vtonal cloims on the merits, the showt'n? required o
Sa+;5¥c1 28 U,sc, S5 2253 (O ls Straigqhv Lorrard © ¥ The Petitionee
must demonsic ate that reasonable 5ur13+'b wovuld €ind the disTrRict
couiz*ré a.ssessment od 4he Congef{#ufl‘t'onQI clawms q{eba‘ro.b[c o
weang . Slack V e Danjel 529 .S, at 183-84. The TnpstanT case

presents Such a case sitvation -

A) Robj Claims One and Two as Lramed on his Ryle 30¢a)
as submited , a@nd his emended brief glse eos Sobmited, /('kely
alerted +he Siate Coprts +hat a Federol ®yestis 4 Lsos bez%g
presented , thereby Exhausting Same 5 And | this Coypts ,Q_;;g_ssmen‘r

‘R“’ﬂ"a""“"‘) those clazmg I's ’-Dehm‘eeb’e Or wﬂbnq

The Udted Steteg Con\s‘i};‘(-u"‘ff:ona( Lacs denrly defines +bhe
Standerd ¢

" Under the Doe Process clause of dhe Federal Congtitutioned
Foorteenth Amend mentT | and vnder the Constifution”s Sixth Amendment,
of a ru:,?)nL o @ Joryg determmaton , & erimira) defendant %
entitled to o dovy deter mination 1hot a defendan+t /s fgm'l'vl"f
begyond 4 reaconable doobt of " EBuerg Element of the crume
WiEh which the defendlant is chavged . Where +he Hisforce

{oondation for the Unidcd Stades Sopreme <Louxtd



rec’cf&nl'ﬁcn of thesc przne;pies extend doon Cenpteves L0t
Coemmen Llaw ; &« State “Cannct’” ciccumvent +hese
protectons by rede@;nt(ﬂﬂ +he elements thaet consttote
ditterent crimes by Charad‘efle;/lﬁ them &s foctons +thee
hear 3D[(’-‘-/ on the egtent of puaish ment, that States
most prove that a defeadent s quity of every element
of the crime with whidh he s charged begond a

reasonahle deoolbt. " Congtutvtional [ow 840.3, 841, 848

Roby i< Not chellenging the Orl‘f.;a(')/"iof \mchchrmenvks, ner
15 he (’,he(\en,q{ngj whe?{—hcf‘ o Nt @ Sfet+ e Con Q,}jggr Jo
lesser induded crimes mid —teie |, Roby s con dend ing Thet
coe 4o the focts of +his coce;, end +he deoture end
quthorify of a R@zul\recf —Cc.r\ciwﬂ? O+ pot qul-hj ed hen
allowed, The Federatl Rile 89 and +he Mossochusedts Rote 98
are the Seme, and een not be +4he .\\‘Pi'o%l:orm” to administer
Lessecincloded arines simpiy by the Pre~exnding Lows
Lilce  Smah V' Meossachuse#S  syy 0 962 (2008) ;12s 3 G 1119

ancdd Evons V Michigon 133 S .Ct. 1069 (20i12) we ceses ke :

-Sanabria V. Undeded States 437 vs s9Y (sencabeje )

~ Rumsey VvV, Hel 03 @283 2 (Rumﬁto;l

~ Vaded States v Bon 63 us 662 (Boh)

- Fong Foo V United Stotes 3269 u.s, 141 (1§62) C[:o‘flﬁ Foo)
- United Stotes V' Scott 413 0.3, 82 (1978) ( Scok)

- @ Unided S-i—o‘(“es V' Merdin ‘Lmen Supply Co 430 03 So9¢ (kmafﬁn (aen )

-~ Gonzalez V. Jdustices of Mea Coort 420 7 3d 5

. - . ' /
Gce all case authoridy cefered to in hoth Smdh (supre) ©7€

—q -



Evans (sepre) . _Sfm“rh iS a case +het the Usnited States
Sepreme. Covrt very spealicly explomned +he use oad the
resolting afleds, when a Kegoired Pindine of Jor Goilsy is
vsed,  Lets reviecd s '

dGiven that the criminal - Pocedere role divected the
Triol Jvdge to enter a -G—nch‘nﬁ ot pot quilty it the
evidence was insufficient as &« matier of Lau T legally
sustain @ cenyictibn , an order enfering guch a «F:‘nd(rzg,-
met the deflnition pf ‘acguital” that the Onited Stotes
S\z,oreme COU?T\S‘ cases hed cavs-isi-en%)y vsed, Br Such
an order actoally represents a'resolodion’; corcedt or
,0@1'] of some or oll of the focteal elements of the

oftense c/:am;cc[., ! Smith v MosSechuseds 1245 S & 12§

teo LED 1D 91 & 94, (2038)

Fact:  the defence covnsel Liled o mid-Trial Rule 25 (ch)_o[recf
Linding of not Gu?Hﬁ)_ when the  Copimonwesith rested .
Fact: The +rial Jedge determined +hot the Commiomweao Hh
’F Ned 4o Moster b g . ‘ 6;‘&_[.59}1“@10\2_‘ N
Qi | e Uste Urde ot prod on Clemm
| ‘ n P Qajea{ emen
ot ecch ot the /adictm ents (3 covats for Nenty and 2
covats for TOHQ\ '
Toct: TTrial jacpqe-_ Allocsed t+he muTral . Role 75 .rezv(;ec/

Finding of Qo Eullty , on @l & accouats, ( see SHB%%J\%
RAoO 6~

Let uS contive *

\W . B . . «
the State (Massachusets) hed Petierned +his crimuna

alo_



proceedure Rule 29 of the Federel Riles of Criminal
Troceedure . as to which the Sepreme Cooet hed held

for Double Jeopardq porpotes | thet

Ry « Role 29 5-.,c(qemcm’ of @eguﬁ‘mf
Las o subStantive determinaton
that +he Prosecu'ffon had %a”c"c‘ +o

carry i+s berden i and

Thes, even hen & 3¢ weg the
primary fact finder, The triel Jodge
3¢ resdlved elemenis of +he offence
in Qrﬂn‘f‘:ﬂﬂ & Pu)e 29 mo.{.{gn in the

chsence of a Jury verdet. ! Quotng Smoth (supra)

This s cleerly dedinng +he Mosso chusets Rule 258 7

éS
modeled o fter +he Federel Qole 29 cnd contoins the Semeé

pocoers and  quthordy . How ever in +he Smith cose, tThe

Stete  coort " Mis vader Stood " +he euidence end reversied +he

roleag.  ond completely mis vaderstocd +he G uthorits -

q
() The S’\‘Q‘(‘ES (mGSSQC}" USC:#S) ChQ€OOfer‘Z Q+(Of)

of ihe Stafe Criminel Preceedure . rules @

?\:q‘u{red Findiag ot Not Golly @5 o Llegeal,
Rather +thon o factoel determ (oSN LGS,
as q maotter ot {ow , Not B?an';c) on +he

Supromﬁ Cook’,‘f', " @ua+}q7 Sm;&“’} (FSalpmz)

47-



. i< . . . .
This cleerly an wa reasonoble applicetion of Pre-exssiig
Locs. The Ur);fed S’{*c,'feg SUP femc Cﬂd T ﬂ’) en Cors ected the

Commonw eel+h's vnderstandmg by stating:

\ D) Thsteady what Matfered wes that , &s
the state Crimina) Precedore rule autherized
the tral \juJQe 10 evalvate +he Prog ecot toas
EVldeﬂCé,anc‘ determine +hat it ad quclly

> . ¢ ) . . . . (¢ - v e |
insu £f (clent o Svstain @ convicien. ' Qucﬁnq Sarth (Sepre)

Smith brags o gueston of 'GPPea(abi'ie‘ff‘? and 4dinality (nte
the "P"‘Cix}an'ﬂc( ebosed Process where Smith explarns:
" Under the United Stotes Supreme Coprts cases
tenterning Dou ble jeppardﬂ Clawse ot the
Federal Censtitution's Filen Amendment, there
(s @ single exception to the principle that an
acquiffal bq @ Jvdge precludes « re-exomaatian
of 9‘0‘7” Yo less +han an aégu}ﬂo/ by o jbry .
Whicth evception is thet, when & jory retorald
o verdat of gufl-hf . and +the triel Juelge (or
dpeellate 3udge), Sets asside +hat verdich
and enters a judgement ol ccquittel . the
Double 3ecpa.rc&1 Clevse does pet preclode @
?mscw"ﬁ‘ol) Qppecl o fe-tnstote the jurﬂ
Verdict of Guilty,” @uoting Smith (sepie)

If‘){'erej‘f’:‘/?? that here 3mith Clec‘tf‘-“] Stotes there |

...12..



only one condifiey whea the Tre! Judge con over-ride o
verdiet  or re-egamine a Role 15 roling , and thot is
Pos+ Uerdléi) ks Gu'(lvtuf of the fctual c\ndt'c“('méﬂ“}f, Yot
in Reby's cose, +he trwe/ Judge s ?e/-{mm(‘nq ihese very
acts mid-Teipl. Lleis See (ohet S‘Smr‘*ﬁh S6ys

it

However , 1f +he Prosecotion has pet Yet Obtomed

a convictwn gthC‘“ Lo rther ngf—acq,mi?}of

pmce-ec!t?u;y to Secure one are [mp e_rm:;’Sr'bl'ej,

as subégecfftkg a defendant 4o posi—,@c«zu;ffql

fact f“nc‘f‘;lﬁ Preceeding f}‘ainﬁ t© Goilt or mnocence

\;EOIQ"{‘?J the davhle jeaparcﬁgx Q(-O\J.\'.'€.. “ QUO"’(:’!? Smuth [Supi‘@)

Se, the United Stetes Supreme Coved mekeS very cleor ther
the moment +he Rule 25 Reguired Finding of Aot Golty (5 ollgwed
the eHfeds of the Motion apply 1m (cfcla#g, And one ot those effects
(s Dedb\e 396{)@{(1‘1 thzdfo/} . lets See cohat M has Lo

Sog QBO(}’f (Doob(e 3@{)‘)0,,’0{5 .

N < . 3 .
Aoy contentipn +that Lowble Jespa rcf«1 Clause of +he
Federal Constetwicsn's Fifew Amendment, must i1self

(even ohsent PrTVSion by a Stote) leave open a way
ot Ccrrecf;Qﬁ a *rial Codeis Legol errars <%G> odds
with the wvel estoblithed Rile thet the Clayse' bar
will aftoch t6 @ eriminel dedend onv's PreVerd it
ac:gmnh‘q( thot is ‘0)0+en+1<7 Lieag (n (o o5 :

t) Reiufr;ﬁa Someone o defend agolas+

« charge of which +he persean hos alreody

~13-



been acgoitted | 18 prejvdiz;e perse. {or
purposes of Double jeOFord«Z Clavse , even
when +he ecc;_ufﬁdf wes efron eous because
the evidence wes Sulficieat.

B‘) The Un:-ieef ,S"rc-iej S'Jprémé ()auc:’f 3
Dooble Jeoparly Gosse Coses moke cleer
that on &cgeittal bals +he Prsecotion

$rom Seeking another opportonity o

Supply evid ence which the prosecytan
Feiled to muster bedor Jeopardy Temmineted, ”

Qooting Smith  (Sopre)

Lets ook at Cosc Pnaptetions of Qovble Jeopardy :

United S+q+€5 Cons +toton
> cose Pnootations
S i1l Deable deppordq
573 Miscellan eoos

8 Teiol jucj?d erder enfer’mg andfria at AJat Guiley
onder Mess. Rie, Crim . Proc, 25(a) meeti delinition

ot QC(L‘_ulﬂ'Qf tha+ +he Onited Sm‘{‘es Sup/emc. f’eu'*

Double - 3&,,:0@'{ cascs have constantly vied , 1+
ecteotly (epresents resol v+ 4 , Correct os no+, of

Seme or Rl ot dhe elemenis of the offense chomed.”

S_m}'*h VmCSSQC}\uSC'ﬂS 125 S. C.T.‘ 1‘2(?

*8) T after fFacially ungoqh:(cf"ecf mid - triaf damissal  of

._IL/._



one count , Trial has proceeded fo detendants
introdection of evidence acguzhﬁa[ ‘mes+ be
Treated & Fmal': vnlegs ava['iql:fii'%y o ¥
re-considef ehea has been {,(QZM% established
by pre~ex‘l'5¢:'nzj Bole 4r case a()%-)’l(}rlﬁ"{“{
expressly af;plliabie o m;‘d,’f,“q{ r*u‘[;AQS

N t, k - , )
orn Sefticiency of Guiderce, @ Smith ¥ ﬂ’)osscchéseﬂ§

) Common wealth foiled fo ghoo vnder Siate
Preceedsre as i} exiSted at +that Time of
pe*f—fhoﬂer} Tﬂél, Trial Courts 'Roit.mj on Mghen
for Req_u;‘r-fcf Flﬂc’lﬂﬁ of Nt Gm“? vader /Mass.
Rule . Crim - Proc. 25(d) w6S automaticelly |, or
even presumpdively non final , +here for Jacquitels
hed 4o be treated o35 Linal fo evoid vislatign o€

Double Jeopordy Clagse ” Smith ¥ Messecheccs

b) u.3. Supreme Covets decision ia Smith ¥ Mocsachusetts
did net olier dedintidn of Oc@u;ﬁo/ the+ wes

previcosiy articeloted by the U.S. Sopreme

C@U@'T i‘/') /770-r%3n Z//J&n La})llf;ifw i’éSfeCJ on g)nch})ﬂc/

appreach ;

TFhus , Covet reinstated s prior clecision +het
Petit oners Pcnc/l[nﬁ pioSecution wel Mot a barred by
Dovble Jesparty where State Tric( Covrt dejih eratly
and ml’s[eg_d(‘nq[(_/ Characterized dismissal for
woat pf ’PmS@Cuﬂ‘a/} G jsz7gmw+ 6+ Qtﬁum‘fﬂf

Uncte,r m'::é& Ru‘e‘ Crtm, Pﬁ.’)m NY ’ Gongzalez V jd:‘f;cc; ot Mg C?gum'”

- 15



lhen « single case, (s the cese ok authercty en three oot
ot {eoe c-wle{'t"n{'/z? case issues, and is the mern topic in+he foorth
forthe Unrted Stotes fan_ﬁ"v";*“ﬂé"?z Al Lower covrds beter poy
attention o this president Avthority,
Tr 2042, fgein +he issoe of ecguitial [ Dodle Jecpa rdly

come vp Qpon (1 Eugns ¥ Mizhiqen 123 3. cr. 1069 (Evens)

d s - . . .
Heee , 1+ is plain Tthot +he Liral Judge | . Tualveated
the Lﬁq‘i‘a—*’.ﬁ) evidence and determined +hot i+ Wad

Ien;aﬂq ;nSquC"t‘Cl'én-r 1o sestacn a cenvietion (Moptin ?.;nen)ﬂ

The trial cocrt granted Evang notion veder o Rode +hat
rcgu{res the coort 4o Ydlirect a verdict of au;ciu?ﬁaf on

any charged pffense Qs jo which the endence 13 insufficiéat
to Suppert a convietwn (‘m;ah:'l;an Rule...), Anel +he

Courts eral Ruii\nq Leaves ne deubt +hat rfs determinadion
ont the basis of “the Yestimoney” +that +he stafe had
preseated . (m, |, _3 TR VV“”SI Wes nof a Qj.S\m,'__g_gQ/

ON @ Procédura,) Grovad vnrelated 4o Lectool ﬁuil'{-

or innotence | like <he Ques#tbﬂ ot preind ctmen+

delog in “Sea#”, but rather o determination +hot +he
steve hed Poifed +o preve its cese o Under Oue Pfece“cIEnJrS%
Hsen, EV@/‘J w05 ALQ\NHQJI ” _E_‘_’fl’_{ (gup‘v\as

Euans was acqm'ﬁecf e nd releom(ﬁ. ROL‘['S' Coge 1'6
alse a cose tehere +he Stote foded +o prove 43 tese, o nel
hi> Reguired Pinding of dot Guiley moten wes clloed on all

cherges , Rohys case Myst be decided +he some !

- le”



Cvans goes en and falks ocbout +he fRutherity et the
Rec}_uirﬁaﬁ «Q;Lduig Qal'"ng b;( 501131/)?4

éf{eﬂla! @oflow?ng & eourt decreed Quzu['{faf i<
boesed | even (£ 4he accz_u{ffaf (s ¢

A) bosed upon egreg ioesly emoncovs foondation

Fong Foo ¥ United States 369 o 14y 143

B) Sueh an eMMenecws deafs;bﬂ to exclude C%\r‘d[é'lcc

Senobria v Updy States 437 U3. $Y

e) N Mistaken of\clersf-cen.ciim; of whet gyidence
could Suffice 4o Svstas Q cenvictian .

Smidn V Magsochusets SY¥3 U.S. Y62

D) Or MisScoastrpctlon of +he Stetufe
Gid"{:[’r);w)q +he FEZ‘ZU}I‘&M@_(\*S + C'él"\!{'(;f"_v

ﬂr;zona \Y Rumﬁ;"{ 4 US. 203

In Controst o procedural fult;’\95‘ . hich
leae  tfo dismissals o mmd mS+teidly on basts
vnrelated o Lociaol 30#‘ or 1nn acent , acQuittols

Qre Suhg'fan+w& Rdimx;_g -}hof conc de {)'Dceedtngj

@‘950’0“‘{ and thus Raice s/c;ml?tcan!' Deuble

Jeopardy concerns .’ ngerq Evens (sopre )

And K PAg iq L\wns Rowa cose  ead erume,ﬂx moteh
and most be Qpplta/ here clso

[\

Fvans ac;zzw‘ffo{ Wes o Pmdwd‘ of an evrenepus

~ 7=



In+6'rpe'fca*+(§30 ot g(av@rfim7 Legol Pr;nci.pjesj
bot that errsc effects only the e@ccorecy of
the determinetion o4 +he acgoifol TNt s

es53 «2041'@/ Chera cter ,“‘ See!

Scott v Unﬁt{-ed Stole s 427 us &2 7

Queting: Evens v mmi'uécsn 133 3. ¢+, 1669

We fwue :\'\:S‘f feac{ Q]Deo“(- thée €verntd end ou{”hoﬂ%-u[ -f),e
allocence of o Mogs Gen Rule Crim Proc 8S(ed 1o on ndct ment
thed includes the Jedges determination ot the Stctes

e;v:c(ance . The /()”@odanc‘e ot thif motwa

- i8S e?u(ddléﬁ"‘ Jo & Jury OCiUc(h"U[r (scn;{-h Sup;¢%>

- Conclucles proceedings ohsclutlq. Csmith Subra , Byons)
-~ Remeoves Yorisdatidn Prom the Coorts. (Smith Sepra)

< Con Mkt be re-exyomined once gllocel ond Pnel . (Smoth Ewij)
- DOdbie jepp@ro(y ﬁ'#OL‘hES ] <§mmzk ; Eu’anf)
- Once Finol con Mot he argied 1w Appeol. (Fuans | Smiih)

~ Th'y roling does not eere for whot error wes
made Jo determincng this mghbv, +he foct

remain hot ot 5 an Qegu;ffd,, [E\/Q/LS}(SCOﬁ>

= Roby con no+ be convcted on e geitied jadiet+ ments !

Roby's claim three s that the &rial counse] end

the diver Rppeals Cc:unu:-l were [ne{i{‘ccl-u}-e

Gs3istonce e ot Coounsel (oere cZﬂ etfectiye for

+heie falvre 4o Pre{ea‘ 4?06./'5 Fedorol and 80/15+(‘40‘f‘(:')17a/
eghts Requardmg el the (ssues presented here iy

this Mptipn and on /‘//'ega( conyictaon ﬂ?.(’a(f—?nﬁ o

~18-



erronesus proceecural errors stemmiag from Roby's
covrt  decreed Mid - Triol QCQU('.#O/,}, +hat [f.SuH—ccl inon llegay
convictien bosed on a convichion of o coorr with Mo Jorisdicties
and no Stonding indect MentS  post-ceguitta( +o omead, or Send
to  the Jory. Q,gb», contends the his Tral ootcome, his
direct Pppeol deaiswn inhe ST ond hes idle 30¢) oppeol
decisisn in the 1), Mppeals  Lopet. 05 well o5 dhe corcenT
decesion  Con At Stond ¥ Oithost Vzblg‘-}cﬁ? Double Feeperdy
?M'fedfa/) low, For 44(, other decisisn ether then whet
is perscribed by Smith Bope) er Eyons (Sopra), would
destroy the Lfef‘; Chorector ond febzic of Acgurhol

ond Double de@ﬂﬁfm(,‘:( Low;t @S Set $oprth in +hese pro.jf;/wrf
coses, by the United States Supreme CourT,

There is no auw+10n thaet Roby hes showa fhet hi

disteit Court has deaded en 1mportant federol Ry est ey
n a wray thet con€ficts with relevant decis ions of dhis €

United Stotes Svpreme Couet. Opd ﬁ’ob-»z hos met +he
show }nq ot @ dencal ot Censtiutionc) r;@hf , bq Show]nQ thet
qll these Hopics " ishen presentecd do reasonchje ju«’('_(’ilj’
covld debate whether Cor, for +hot motier, orgee 4hot) +he

{7€+[-+¢on shooled L@v% been ceSulved 1 & o fferent Monner

g
or -thot +he issces presented were

adeguej‘e Ho cles epue
encov ragemend to proceed Purther | guoting Barefoot v
Estelle 4¢3 US, ot 893 ot n.y¢ CJummisg 5p% tne

¢ 3uh 340 ntigl Showi/\g“ Stoncto rd)

- e



Roby has also shown this court thet the trial 60tcome.
the Supreme Jodicial Coorts decision 0n his Dicect Appeol,
and +he ﬂppeafg Covrt decision on ?o[m{'S Hole €30¢a) , along
with the Eederal Disttict Court for Mossachusefss Yecision
all argue that the correat T0lal ovtcome , which is in
direct comrad;(:ffal'/l o Smth and Fuoas , and gther Pre-
estoblished Governing law Setforth 1n Supreme Coort Cases.

‘A decision 15 contrary to clearly establish ed Law ¢

the State Coort ‘BAeplies a rule thet 15 contrary
end contrdicts the Govc/n;nj Lew Set forth 1n
L Supremc COur“l’:l cases’ ”.,

Wi llioms N Taylee 529 US, 362 4905 (g000)

Roby hos ghawa +hat the Commonwealth clegrly is in
ercor of thejr Interpitaton of these Pre- esteblished logus iu,
showing that #) The Commonweath’s deusigp was resofting from
Ya Misconstrockidn of the Statute defining the reguicements

1" . = -
to Conv'\(j- @udhnc) = vans ﬁ’e—Ferenunq Aﬂ’lbna\/ Rumses, Yo7 ©D 203 ,

and 8) ' A mistoren onderstending ¥ what evidence could

SU‘F@"{a +o 305{‘9"” Q Conl)’(c"’(o"\ Sm;‘f"\ UMOSSQL")USQK_Y S‘/B U(S,S‘I”

Qu(yh‘ncl tugas |

These Coses démect the trial Covrt 1o evalvate +the
evidence and Vodermin o ‘Tos or No” enswer, Oid the

Commonwealth meet +heir Burden of Preod to leqo“y sustern

a convictign 1o the Lotimor Stondord ] TF the onsder s

fes, +hen +he triol Continves ond the motion is Denled. BoT
\§ the answer is No, (esin Roby's Mo -Tedol /”\0+;an +he
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Court ts mondated +o ollaco the Regouired finding of not
acilty motion . -That Moton 15 Not a procedurgl determination
bo+ o Foctual determingtion +hot Temminotes the Cose
obsolvtely on the indctments tn which the cover Pliwed,
Evens mokes very cleak thot requardless o+ hoo he
+rial Cour T ef/bfed‘ i+ doesnt mofler. fhcecrror only cffects

the @cCuracy o4 +he determina+tion of the acguciol, Not ,1'5

E ssentio! Charad—er, " See Scott V Unded Stotes 437 us, 82

'Qub‘ﬁn_g Buons V Michwan 133 8 Cr, 1069 _
Rl +he Fo”o(uing Procedyprgl event> are Pos+ acgutel

and +hus @re Fruds od the Posonys Tree whféhiond ore not
Limited Fo!
= Amend ment of Inditmenmt (fosr “Cio'szo/l
~ Further Foct Finding ( impemissoble ).
- Tory Vedits and Convictwi, (leqol)
(for a couvr +hor has o Jursdictign hos no Authority ).
- Tllegal tnpiisonmentr Cimprissoned on illegal Corgictiond .
= Deprived oF his Freedom (o5 defined by +he oot come Mendate
in The preeristeng Federol Cows),
“And the Nvmberous Co/\s-ﬁ{-v"f';omg( Violo+ionsg re,rol-ﬁ‘ln? from

the triol Coufs erroronpys practecess .

For ell these reosons contained in +his a@rqument, +his
Cour}, must role in Jovor of the Pppeslant , for 14 this
coopt does pot, Will refoltin medor Consti1totional Volatn
ond opens the Dogr for  State Prectices +hot Wil Tare +ae
Sfobric tn which these ﬂé?_v‘lfcof F\'ndnr'mi 04 Not Gutly Ro,u:\cyj
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are Hoonded vpon.

Roby alse claims that both his 4riel CoonsSel, and his
DVifect Appeal Counsel , failed to mu/yrer the standard SeT
fourth in Steickland , for their action and responsibilitiés
fell short of the Stacklanel J+enrdard when his +rie( atorney
did not obdect Aor peisve @rquments pm-rac-(—fnz) Roby‘J Cong+(lotional
rIgh+s o Dve Procecs @l rbooi)"efﬁ.eop@vdeﬂ twhen 4he ‘Trfau dodge
made his Pos‘f‘&cgufﬁa/ proceedvral Substontuitve omendment 7o
Roby's indztments 5 fad Roby's Diceet Appeals coorsel Aor ber
follove 1o qrgee of Persoe the Some ih Ro€7's ngecf APP'EG/"
even aqFter Koby , maHl‘pvl +imeg Erouaim' case s her p}eecffnﬁ
hiy cage .. Rnother i;ﬂf'cmn'ﬁ po;nf (s @ eondlict of TntresT
where both RKobys Teial Copnsel ond his Ppoeals eoonsel weye
both. employ<cd bt, CPCS ( Conter for Public C_ouucl Sey«/[c.eg)

Conclysisn

For ANl these Reasons , thic coveT musT make o -

Declo ration n Fevor of Ro!)'{( /na“f(?;/) agnd @ue,sdfoq 4o Yhiy
Cosat .and Gront Roby Certiorar

Da—fe:w ReSpfd-Fulh,( Subm fed
ZA//Z/ Pro~Se

Rand~1 cht, w8265 ¢

Nccr QGardpen .
PD Boyx Y6¢

Gardnec ,M4A . ore49p
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,
%—n Oé;/ / ?C)’éf/li ~ Zro-Se

Date: Juhe | ;QOI?




