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233 So.3d 1017
Supreme Court of Florida.

Kenneth Darcell QUINCE, Appellant,
v. v
STATE of Florida, Appellee.

No. SC17—931

I
[January 18, 2018]

Synopsis :

Background: Defendant, whose death sentence had been
upheld by the Supreme Court, 414 So.2d 183, filed a
successive motion for postconviction relief. The Circuit
Court, Volusia County, Raul Antonio Zambrano, J.,
summarily denied motion. Defendant appealed.

[Holding:] The Supfeme Court held that defendant was not
entitled to relief under the United States Supreme Court
decision of Hurst v. Florida, 136 S.Ct. 616.

Affirmed.
Pariente, J., concurred in the result and filed opinion.

Canady, J., concurred in the result.

An Appeal from the Circuit Court in and for Volusia
County, Raul Antonio Zambrano, Judge—Case No.
642017CF101850XXXADL

Attorneys and Law Firms

James Vincent Viggiano, Jr., Capital Collateral Regional
Counsel, Raheela Ahmed, Maria Christine Perinetti, and
Lisa Marie Bort, Assistant Capital Collateral Regional
Counsel, Middle Region, Temple Terrace, Florida, for
Appellant

Pamela Jo Bondi, Attorney General, Tallahassee, Florida,
and Doris Meacham, Assistant Attorney General,
Daytona Beach, Florida, for Appellee

Opinion
PER CURIAM.

Kenneth Darcell Quince, a prisoner under sentence of
death, appeals the trial court's order summarily denying
his successive motion for postconviction relief, which was
filed under Florida Rule of Criminal Procedure 3.851. We
have jurisdiction. See art. V, § 3(b)(1), Fla. Const. For the
reasons we explain, we affirm the denial of relief.

In 1980, Quince pleaded guilty to first-degree felony
murder and burglary of a dwelling and, after waiving his
right to a penalty phase jury, was sentenced to death. We
affirmed Quince's death sentence on direct appeal. Quince
v. State, 414 So.2d 185, 189 (Fla. 1982). Quince filed an
initial motion for postconviction relief, the denial of which
was eventually affirmed on appeal. See Quince v. State,
732 So.2d 1059 (Fla. 1999); Quince v. State, 592 So.2d 669
(Fla. 1992); Quince v. State, 477 So.2d 535 (Fla. 1985).
We also affirmed the denial of a successive motion for
postconviction relief, in which Quince sought to vacate
his death sentence on the ground that he is ineligible for
the death penalty due to intellectual disability. Quince v.

- State, No. SC11-2401, 2012 WL 6197458, at *1-2 (Fla.

Dec. 10, 2012) (116 So.3d 1262 (table)).

On January 9, 2017, Quince filed another successive

" motion for postconviction relief in light of Hurst v.

Florida, — U.S. ——, 136 S.Ct. 616, 193 L.Ed.2d 504
(2016), which is the subject of this appeal. After *1018
holding a case management conference, the trial court
summarily denied Quince's successive motion on two
grounds. First, because Quince's sentence became final on
October 4, 1982, when the United States Supreme Court
denied his petition for a writ of certiorari, the trial court
concluded that Quince was not entitled to relief based on
our decision in Asay v. State, 210 So.3d 1, 22 (Fla. 2016),
cert. denied, — U.S. ——, 138 S.Ct. 41, 198 L.Ed.2d 769
(2017), holding that Hurst does not apply retroactively
to defendants whose death sentences became final before
the issuance of Ring v. Arizona, 536 U.S. 584, 122 S.Ct.
2428, 153 L.Ed.2d 556 (2002), on June 24, 2002. Second,
because Quince knowingly, intelligently, and voluntarily
waived his right to a penalty phase jury, the trial court
concluded that Quince was not entitled to relief based
on our decision in Mullens v, State, 197 So0.3d 16, 40
(Fla. 2016), cert. denied, — U.S. ——, 137 S.Ct. 672,
196 L.Ed.2d 557 (2017), holding that a defendant who

WESTLAW © 2018 Thomson Reuters. No claim to original U.8. Government Works. 1
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-waives his Sixth Amendment right to jury factfinding in
his sentencing proceeding is not entitled to’ relief under
Hurst. After Quince filed his notice of appeal in this Court,

-we directed the parties to file briefs addressing why the

trial court's order denying the successive motion should
not be affirmed based on Mullens.

In Mullens, we held that a defendant “cannot subvert the
right to jury factfinding by waiving that right and then
suggesting that a subsequent development in the law has
fundamentally undermined his sentence.” 197 So.3d at
40. We have since consistently relied on Mullens to deny
Hurst relief to defendants who waived a penalty phase
jury. E.g., Covington v. State, 228 So0.3d 49, 69 (Fla. 2017),
Knight v. State, 211 So0.3d 1, 5 n.2 (Fla. 2016); Robertson
v. State, No. SC16-1297, 2016 WL 7043020, at *1 n.1 (Fla.
Dec. 1, 2016) (unpublished); Davis v. State, 207 S0.3d 177,

212 (Fla. 2016), cert. denied, — U.S. ——, 137 S.Ct."

2218, 198 L.Ed.2d 663 (2017); Brant v. State, 197 So.3d
1051, 1079 (Fla. 2016). Quince made a valid waiver of his
right to a penalty phase jury, and his arguments here do
not compel a departure from our precedent. Accordingly,
because Quince waived his right to a penalty phase jury,
he is not entitled to Hurst relief.

~ Moreover, because Quince's sentence became final nearly
twenty years before Ring was decided, his Hurst claim is
also foreclosed by our decision in Asay. See Hitchcock
v. State, 226 So0.3d 216, 217 (Fla.), cert. denied, —~ U.S.
—, 138 S.Ct. 513, 199 L.Ed.2d 396 (2017); Asay, 210
So.3d at 22; see also Lambrix v. State, 227 So0.3d 112, 113
(Fla.) (rejecting argument that the Eighth Amendment,
equal protection, and due process require that Hurst be
applied retroactively to defendant whose sentences were

final prior to Ring), cert. denied, — U.S. ——, 138 S.Ct.
312, 199 L.Ed.2d 202 (2017). We therefore affirm the
trial court's order denying Quince's successive motion for
postconviction relief.

It is so ordered.

LABARGA, C.J,, and LEWIS, QUINCE, POLSTON,
and LAWSON, JJ., concur.

PARIENTE, 1., concurs in result with an opinion'.
CANADY, J., concurs in result.

PARIENTE, J., concurring in result.
I concur in result based on this Court's opinion in Mullens

'v. State; 197 Se.3d 16 (Fla. 2016), cert. denied, — U.S.

——, 137 8.Ct. 672, 196 L.Ed.2d 557 (2017), but adhere

to my view that Hurst! should be *1019 retroactive

_ without the cut-off date of the United States Supreme

Court's decision in Ring v. Arizona, 536 U.S. 584, 122
S.Ct. 2428, 153 L.Ed.2d 556 (2002). See Asay v. State
(Asay VI), 224 So.3d 695, 708-09 (Fla. 2017) (Pariente, J.,
dissenting). In this case, because Quince waived his right
to a penalty phasé jury, Hurst does not apply.

1 Hurst v. State (Hurst), 202 So.3d 40 (Fla. 2016), cert.
denied, — U.S. —, 137 S.Ct. 2161, 198 L.Ed.2d
246 (2017).

All Citations
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The parties in the above case are directed to file briefs addressing why the
lower court’s order should not be affirmed based on this Court’s precedent in
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IN THE CIRCUIT COURT OF THE SEVENTH JUDICIAL CIRCUIT
' IN AND FOR VOLUSIA COUNTY, FLORIDA

STATE OF FLORIDA . _
CASE NO.; ~ 1980-00048 CFAES
v. ) -CLERK CASE NO.: 1992-030399 XXAES
KENNETH DARCELL QUINCE,
.Defendant.

/

ORDER DENYING DEFENDANT’S SUCCESSIVE MOTION TO VACATE SENTENCE
OF DEATH PURSUANT TO FLORIDA RULE OF CRIMINAL PROCEDURE 3.851

This matter came before the Court for consideration of the Defendant’s “Succéssive
Motion to Vacate Sentence of Death Pursuant to Florida Rule of Criminal Procedure 3.851,”
ﬁled on January 9, 2017. The Court, having considered the moﬁon, the State’s response, and the
case management conference held on March 20, 2017, having reviewed the court file, and being
fully advised in the premises, hereby finds as follows:

PROCEDURAL HISTORY

On August 11, 1980, Defendant pléd guilty to first-degree felony murder and burglary. {
Defendant waived the right to a sentencing jury. On October 21, 1980, the trial court seﬁtenced
Defendant to death upon the finding of tﬁree aggravating circumstances and one mitigating
circumstance. Quince v. State, 414 So. 2d 185 (Fla. 1982), cert. denied, 459 U.S. 895, 103 S.Ct.
192, 74 L.Ed. 2d 155 (1982). The trial court found the following aggravating circumstances: 1)
the murder was committed during the commission of a rape; 2) the murder was committed for
pecuniary gain; and 3) the murder was heinous. /d. The trial court foﬁnd Defendant's inability to
appreciate the criminality of his conduct as a mitigating circumstance that deserved little weight:.
Id. On direct appeal, Defeﬁdant’s sentence of death was affirmed. Id. On October 4, 1982,‘the
United States Supreme Court denied Defendant’s petition for certiorari. Quince v..State, 459

U.S. 895, 103 S.Ct. 192, 74 L.Ed. 2d 155 (1982).



On July 5, 1983, Defendant filed a motion for postconviction relief, which was denied by
the trial court and affirmed on appeal. Quince v. State, 477 So. 2& 535 (Fla. 1985), cert. denied,
475 U.S. 1132, 106 S. Ct. 1662, 90 L.Ed.2d 204 (1986). Defendant then filed a euccessive
motion for postconviction relief, which was denied by the trial court after being remanded for an
evidentiary hearing. The trial court’s denial was later affirmed on appeal. Teffeteller v. Dugger,
676 So. 2d 369 (Fla. 1996); Quince v. State, 732 So. 2d 1059 (Fla. 1999). On November 1,
2004, Defendant filed a second successive motion for postconviction relief pursuant to Florida
Rule of Criminal Procedure 3.851 and 3.203 which was denied by the trial court and affirmed on
appeal. Quince v. Srate, 116 So. 3d 1262 (Fla. 2012). On May 21 , 2015, Defendant filed a
renewed motion for determination of intellectuai disability as ba ber to execution undet Florida

, Rule of Criminal Proeedure 3.203 and Florida Statute section 921.137, which was denied by the
trial court, and is currently pending on appeal. On January 9, 2017, Defendant filed a third
successive motion for postconviction relief in light of Hurst v. Florida, 136 S. Ct. 616, 193 L.

Ed. 2d 504 (2016).

ANALYSIS & RULING

In his sole claim, Defendant alleges that his sentence is unconstitutional under Hurst v.
Florida, and that he is entitled to the retroactive effect of Hurst under federal law. Defendant
also atleges that his wa_ixter of an advisory jury recommendation for the penalty phase was
unconstitutional because it was not appropriate or unequivocal.

The Court finds that Defendant;s allegation is without merit.  The Florida Supreme Court
has heid that Hurst should not be applied retroactively to defendants whose death sentences
became final before the issuance of Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d

556 (2002), or before June 24, 2002. Asay v. State, 210 So. 3d 1, 22 (Fla. 2016), reh’g denied,

SC16-102, 2017 WL 431741 (Fla. Feb. 1, 2017). In the instant case, Defendant’s death sentence
2



became f'mai on October 4, 1982, when the United States Supreme Court denied Defendant’s
petition for writ of certiorari. Thﬁs, Defendant is not entitled to relief under Hurst because his
death éentence became final before Ring.

Furthermore, the Florida Supreme Court has held that a defendant who waivéd his Sixth
Amendment right to jury factfinding in sentencing procedure is not entitled fo relief uncier Hurst.
Mullens v. State, 197 So. 3d 16, 38 (Fla. 2016), reh'g denied, SC13-1824, 20‘16_ WL 4377112
(Fla. Aug. 9, 2016), and cert. denied, 137 8. Ct. 672 (2017). Heré, Defendant waived his right to
jury sentencing when he pleaded guﬂty to first-degree murder and burglary. See Exhibit A,
Transcript of Plea and Sentencing Hearing dated August 11, 1980, pages 5-7. The trial judge
conducted a thorough colloquy and asked Defendant if he understood that he was subject to
sentences of either death or life imprisonment. Id. at pages 6-17. The trial jucige then conﬁrmed
with Defendant’s trial counsel that Defendant fully understood the effects of the plea
negotiations. I at page 15. Thus, based on the record, the Court finds that Defendant
knowingly, intelligently, and voluntarily waived his right to jury sentencing.

Accordingly, Defendant’s motion is denied.

Based on the foregoing, it is hereby
ORDERED AND ADJUDGED that Defendant
'DONE AND ORDERED in DeLand, Volusig] Copnty, Fldrida, thi day of

April, 2017.

RAUL'A. ZAMBRANO
CIRCUIT JUDGE '

Note: Defendant is advised that he has the right to appeai within 30 days of the rendition of this
final order. ' .



Copies to:

Kenneth Quince, D.C#075812, Union Correctional Institution, P.O. Box 1000, Raiford,
Florida 32083

Raheela Ahmed, Assistant CCRC, ahmed@ccmr.state.fl.us, support@ccmr.state.fl.us
Maria Christine Perinetti, Assistant CCRC, perinetti@ccmr.state.fl.us

Reuben Andrew Neff, Assistant CCRC, neff@ccmr.state.fl.us

Rosemary Calhoun, Assistant State Attorney, eservicevolusia@sao7.org

Stacey E. Kircher, Assistant Attorney General, capapp@myfloridalegal.com,
stacey.kircher@myfloridalegal.com

Hon. Laura E. Roth, Clerk of the Circuit Court



- IN THE CIRCUIT COURT OF THE SEVENTH JUDICIAL CIRCUIT
IN AND FOR VOLUSIA COUNTY, FLORIDA

STATE OF FLORIDA
CASE NO.: 1980-00048 CFAES
v. CLERK CASENO.:  1992-030399 XXAES
KENNETH DARCELL QUINCE,
Defendant.
/
EXHIBIT “A”

HONORABLE RAUL A ZAMBRANO
CIRCUIT JUDGE
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Volusia County Courthouse
Deland, Florida
_August 11, 1989

9:00 A M,

TRANSCRIPT OF PROCEEDINGS

The ahove-aty}.od cause came on to be heard before the
Honorable S, James Foxmasn, Circuit Judge, at the time
and place above indicated.

PRESENT: LAWRENCE NIXON, Eaquirxe '
Assistant Btate Attornay

on behalf of the State of Plorida-
HOWARD B, PEARL, anu_irs.
Aszistant Public Defender

on beahalf of defendant

mm DARCELYL QUINCE
natendant

ROBIN F. SUOMI _
‘Deputy Officlal Court Reporter.’
Seventh Judicial Circuit of Florida
Others a2z nay appear in ths trarincript

WHEREUPON the following procesedings were had:

Y. ¥, SMiTH, CLERK '
i P—— ) ’

PHILIP J. CHANFRAU & ASSOCIATES'
. COURT REPORTERS

"' .5, 0. BOX 5008 DAYTORA BEACH, FLORIDA
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"is hore before the Court. He ig represented by Mr.

THE CCURT: The next matter to come before th@
Court is the case of the State 6: Ploridas versus
Kenneth Darxcell Quince.

_ This is Case Number 80-48-cCC, | '

Kenneth Darcell Quince.

Let the record reflact that Kenneth Darcell Quince

Pearl, of our Public Defender's office. HMr, Nixon
represents the State, :

| M. Pearl, I understand there iz a motion before
the Court at this time the. was filed this morning, a
wotion to dismiss. " |

MR, PEARL: Ye;, Your Honoxr, It is captioned
motion to dismiss, but it 18 in essance a motion to
compsl the State to elect whether to dismiss Count 2,
charging aexual battery , or Count 3} charging burglary,
as one of those two counts as the underlying felony to
Count 1, whioch is a charge of murdex in the firs:
degree,

Ané although the cﬁarge is that Mx. Quince effocted
the death of the victim by = pramaditated'desiqn, it is
in fact a charge of felony murder, which was committed |
either during the burglayry or during the sexual
battery. : .

As authority for my motion, I would like to cite

PHILIP ). CHANFRAU & ASSQUIATES
COURT REPORYERS
P. O. BOX 5008 ‘ DAYTONA BEACH, FLORIDA
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to the Court the case of State of Florida versus
Pinder, P~i-n-d-a-xr, 375 Southern Reporter 24, 836,
a decision of the Supreme Court of Florida of 1979.‘
which I submit to the Court iz controlling, and in
fact almost identical to the situation we have in £§il
gase today.

THE COUﬁ‘I’: Brate, .

MR, NIXON: Your Honor, the State would conceds
the merits of the motion inscfay ss that the motion i@
really a request of the State to clect o merge one of

the underlving feleny counts contained in the indict-

ment into the nurder count az sharged,

]

he State is electing to mérge Ceunt 2 with Count )
ag far as the factual basis, and that thevmatter is
now before the Court upon stipalation by the State, in
viadw of the defendant's morior wundar the authority of
State v. Pinder, that the murler in the first dagrea,
that the undsrlving facts of that wiil be a murder
felony involving the ccmmiss}an of sewual battery, and
that the plaa that is to be entered in this cass,
based on prior representation before the Court, will be
a3 to Count 1 and Count 2 only.

THE COURY: So in other words, Count 2 iz dis-

migpad?

MR, NIXON: Insofar, Your Honor, aa it'‘s dismissed

[

LY

PHILIP ] CHANFRAU & ASSOCIATES
COURT REPORIERS
8. 0. 30X 5008 DAYTONA BEACH, FLORIDA
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: position on that,

in terms of the formality of the indiegneﬁﬁ. yei. sir,
it is.

MR.VPBARLs Your Honer, that kind 6! leavas it in
limbo.

I would like to have Count 2 dismigsad by the
State,

| If the State wishes to walt until after the Court

has determined that the plea entered in this causa i
voluntary, thst is ﬂiug. But at lesast at tﬂ; end of
these proceedings I wouid like to have a dismissal
in those terms.

MR. NIXON: Your lionor, the Statae is jtﬂt -~ im
agreeing with tha dismissal., That ie what I said,

‘We are stipulating that Count 2, in terms of the
underlying facts to support the charge of First degree
murdér, has mexrged into Count 1, and that we are now
only before the Court on Count 1 and Count 3 for pur-
pesas of ;his plea.d

THE COURT: Okay., ¥ will accept the State's

Mr. Nixon, if you will get me.a written order on
that -~ | |

MR, WIXON: I will, Your Honor.

THE COURT: -~ pleassa.

MR, PEARL: Your Honor, then the defendant is

PHILIP J. CHANFRAU & ASSOTATES
COURT REPORTERS
P. 0. 80X 5008 DAYTONA BEACH, FLORIDA




-t

Fmmeer o b i e $imd

bafore the Court and dves heraby move for laave to

withdraw his previously entered pieaé of not quilty'_

to Counts 1 and 3 of the indictment, and annovnces that

he is ready for rearvaignment, and waives the reading .
of the formal parts of the indictment,

THE COURTr In 1ts entirety”

MR, PEARL: Just the forﬁ§1 parts.

I believe that Mr, Quince should be 1n‘£act
formally rearraignad upon Counts 1 and 3, and those
should be read to him.

THE COURT: Agfeeﬂ:

State,

MR, HIROH: ‘fthank you, Yeur Honcr..'

60 you.anﬂwer tc the name of Renneth Darcell
Juince? .

THE DEFENDANT: Yeah.

MR. WIXON: All.right.

The State is at this point rearxaigning you on
the indictment as to Count 1 and Count 3 of the indict~ |

nent only.

Count 1 of tha indictmant reads as follows:

Charge, murder in the first.degxea. v vislation of

Florida Statute 782.04; specifications of the charge

- are in that Kenneth Darcell JQuince did, on or about the

28th day of Decamber, 197%, in Voluala County, ?lciida,

L3

PHILIP ). CHANFRAU & ASSOCIATES
COURT REPORTERS
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then and there unlawfully. and from a premeditated

2 i design to sffect the death of one Frances~sowdoiq, a
: . hunaﬁ bcing; aid kill and murder Prances Boudoin‘by
i ) R .
| -grangulﬁtion. '
. % How do you blead to Count 1 of the indictment?
Taﬁ DB?EHDANT:O Guiley,
. : MR.'N¥XON: As to Count 3 of the indictment, the
. ~ charge specifies burglary of an cccupied dwaiiiﬁq, in
violation of Florida Statute 810.02; specifications
- of the charge are in that Rennsth Darcell Cuince did,
on or about the 28th day of Decemb;r, 1373, in volusia
County, Florida, did nnl&wfully commit burglary of a
'dwellinq; the property of érances Bowdolsn, located in
{ A the vicinity ¢f 133 whita Streat, Daytona Beach, in
the eounty and state aforeszald, the same being occ&piud
by Francea Bowdoin, a humen being, with the intent to
commit an o!fe%sa therein, éo wits Lheft, snd in the
. course of zommitting sald offense that sald Kenneth
Darcell Quince ald meske an assa&lt upon Trancee Bowdoin,!
How do y‘i’:u slead to Count 37

THE DEPEWDANT. Muaility.

3; . THE COURT: Tt iy my understanding, Mr. Pearl,
’ ’ s % and I want to get this atrzight for the record, that
. the aefendant is tondering tu the Court a plea of

guilty to Counts 1 and 2; <here g only one con&ition

PHILIP J. CHANFRAU & AYSQIATES
- COURY KEPORTERS
P. G BOX 3098 ) DAVTONA BEACH, FLORIDA
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to thiz plea, that (g that the fourt agrte‘yith thé

14¢~ <= death in thesae proceedings, that the Court would

dafense in waiving a jury as to a recommandation as to

order a presentence investigation, and that this matter
would be set 10; hearing at 2 later date, so that tha
Qefansa could present matters in mitig;uion to the
Court, without a jury being present, and the Staze
could present matters ig aggravation to the Court,
without a Jdury heinq presant, and then the Court would
make its' deciasion based on the PSY and the matters
submitted in aggravation and mitigation. Is that
correct?

MR, PE#RL: nat im corrsc:, Your Honor. And in
order to glve effect to that condition, the defendant
do&s now waive hisz statutory right to have Qn advisory
or sentencing jury convened, and vequasts that the
mattar of santencing be adjudged by the Court without an
advisory jury. |

MR. NIXON: Your Honor. T also would want, prior
to 'going into the plea diaiogue, that the defendant
does understand and that the State does announce its
intention that at the hearihg phase of thia éase, as
o penaléy. that the state will ho advoo#ting without
rasarvation that the death penaity should be Lﬁposed

undexr the circumstances of this cage. 2and I want to

»
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understand fully /hat is going on here today.

make sure the defendsnt understands we'll be making that
argument, that there %12 no condition in fugard to any
type of rﬁcomnondation of leniency or any other mattor
matter regarding the entry of the plea,

' MR, PEARL: No such stipulation has heen offarsd
or entered into with reapeét to the sentence,

THE COURT: A)) right.

Mr, Quince, heafore I can acscept vour plea, it is
necessary that I axplain the uffeca of vour plea of
qﬁiity hare today %o yau.‘ |

If you havé any questions during my explanation,
please mtop me and ask any questicné you nave of ma,
or 1f you want, yon pay ask auv aquastiorayvou have of
Mr, Pearl. s

‘ Now what yvou are doing today has very serious

consaquences orn vour Life, and it is important that you

Do you unéerstand the nlea ngqotiaeions toﬁay?

THE DEFENDANT: Yeah.

THE COURT: You arp plsading guilty,to Count 1
and Count 3: you are waivin?'tha'riqht to have a jury
give ma an adviscory 'recormmendation as to what sentenco.
I should impose as t& Count 1, life or death; and tha?

mattér will be determinad by me alone, aftex'having_

ordered a background investigation, what we call a

«  PHILIP J. CHANFRAU & ASSQUATES
COURY REPORTERS
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PSI, and after having a hearing, at which time your

counsel will give reasons why there should be life impris-

onment, as opposed to the State, which will present
evidence at that hearing cslling for the death penalty.
Dovyou understand that?

'THE DEFENDANT: (Nods head}

THE COURT: Yow do you undefstand that the State
is going to seek the death panalty in thisz case?

THE DEFPENDANT: Yes,

THE COURT: Okxy.

Mr, Quince, when vou plead quilty in the State ¢f -
Ylorida, you are admitting the wruth of the charge., Do
you understand that? | ﬁ

THE Di:?FEI!\‘D!u“?T) Yeah,

THE COURTs Okay. ’ °

THE DEFENDANT: Yes, I do. |

THE CQURT: Now that's opp&sed to pleﬁdinQ'not
guilty. If you pleaéd not guiliy, befors you could'be
convicted the State would have the burden of pzvvinq'
your guilt beyond and to the exclusion of every reason~
able dcubt, Do you understand that?

_THE DEPENDANT: Yeah. T xnow.

THE COURT: When gou qntef a plea of guiley in the

State of Plorida, one of the things that a plaa of

gulilty does, it meverely limits your right to appeal the

R p g
T L

re
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| ‘ jﬁdgmsnt and sentence of this Court., If you uanigd%ﬁe
. | appeal my Judgment and santence after you have entered
3 2 ples of guilty, you would have a very Al£ficult time
4 ' doing so, So a plea ot.guiity nairows your right to
5. ‘a?peal. Do you Phderstand that?
o . THE DEPENDANT: Yeah, I understand.
T THE COURTs I'm going to place you under cath and
8 g ask you some questiung, You must ansﬁar my questions
v i " fully and truthfully. .
it ' Mr, Clerk,
z ? (Whersupon the defendant was duly aworn by the
x - ¢clerxk,)
THR COURT: low old are you?
_ . THE DEFEgDANT: Twenty-ona, )
; THE COURT: 2and before you were in jail, where dig
k .o you live?
: THE, DEYEWDANT: 321 white Streét.
s ? ' THE COURT: How long have you lived in Daytona
: i ? Beach? |
| S THE DEFENDANT: All my 1ifa.
2 { , ) THE COURT: wﬂera éid you go to school?
S THE DEPENDANT: Mainland.
; 13 i . THE COURT: How much schooling did you have? %
: Mg THE DEFENDANT: I stopped in the elgvongh grade, *é
2 THE COURT: Eleventh grade. pid you ¢o to g
PHELlP J. CHﬁotIiRggRTtRSASSOCIATES :
P. O, 80X 5008 ’ DAYTONA BEACH, FLORIDA
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Mainland High 8chool?
THE DEPENDANT: . Yesh,
" THE COURT: All right. b ,
Do yov rend, write, speamk and understand the
Bngllni'languaga without difticﬁlty?
° THE DEFENDANT: Yeah, :
PHE COURY: : What type of work have you done, what
type of jobs or océupation? ) |
THE DEFENDANT: Y was 8 iand-cnper and a haavy
eéuipment.ope;ator.’
THE COURT: Dn you now or at any time in your past
have you suffared from any mental or emotional -

disabilities?

TEE DEPENDANT: No,

THE COURT: RAre you ;abar.and compétenﬁ now?

THE DEFENDANT: -Y?ah.

THE COURT: You sxe.not undsr the 1nf1u¢#c&-c! .
or alcohollie beverage?

THE- DEFENDANT: Neo.

THE COURT: By your plea of gulilty you are giving

up certain othar rights: Your right to remain silent,
that is, your right sgainst salf-incrimination. Also,

you are giving up your very important vright to a -jury

‘trial as tq your guilt or innocence;:G at that. trizl

the right to bs reprassnted by counsel; the right to

-

RO, 30X 5008
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behalf, | mra wul ba m& mre}m: trial o! auy xina.
Do you uddﬁtﬂtﬂra that? |
THE bnrzmnknw Yaah.
TBE_COQR&: Althsngh there will be a hea:inc ta

agg’xavation‘ and mitj.gxcion at & later date. Do you

understand that?
THC DEFENDANT: Yeah.,

THE COUHT: 180, bb your plea yen are giving up

.

your right to cpﬁplatn‘or appeal abaut any prior tullug

the Court has made 1n your case. Do you.una@ryt;na

»

s e

that?

THE DEFENDANT: Yos.
SHE COURT: State, may ve please have s bried’
factual recitation as toc Counhks 1 and 37

MR. HIXON: Yo, Your Honox:,

Firsg. az to Count 1 of tha Inzornaiiaﬁf;mﬂgﬂgfg
in the first‘deqrn§, in violation cf_?lorid@ 8££§§;;‘
782.04, the St&te.would;hnva baé: ablh td provnfﬁﬁxagéh
the testimony ot Lartv Towis and’ througk tha testinony

of expertn from tha SAnﬁe'd urima Lal:, as wall an the

. R T
e B -

MO-&.‘L ma;.qgg éetice lwte.uqé:t:hé ro&zg; ?{w‘:qtfﬁf"“

"uot ?tanccl Bewﬂoin.an eighty- £wWo yant
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time of the offense she rasided in a iil&daﬁq. at 133
White Street, that she was in the residende alene.

Mr. Quince entersd that regidendgs through the

back entryway, forcing an entry point through a window,

into the kitchen area of her residence,

That he at that time or during the proceas of the

~ entry onto the residence assaulted Frances Bowdoin; and

during the process of that assault, more pgrticﬁlarly
a sexual assault,; there being svidence of sexual
battary being committed or Hs. Bowdoin, that during
that - th; process of that azsauititgat he stranqglaed
her to death, leaving hex lying in hex room,

That in addition, that durihg the course of the
clrcumstances surrounding the first degree murder, that

the evidence would show that he additionally removad

from the residence -- this' now going' to fadts and

circunatancec &8 to Count 3 of .the indictment -~ that
he removed articles of personal propsrty .«longing to
the deceased, Ms. Bowdoia) that that property was later
identified #u having bteen pawned éhc following day by
the defendant,

In additicn_go‘that, yhan the police con!xonta&
Mr. Quince with the faota and circumstances of the
1nvettigat£o§, that he made a wtiﬁtsn contcsgion as to

ths homiocide 1nvolv1nq thc wurde v, thit of attanqlghg=b

el Re Ry
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i | ¥rances Bowdoin; thgi in addition to that he made oral

T4 staterments to Detective Lowlis of the Daytons RBeach

s Police Department admitting the burglary as well as the
1 . @sexual battery that has been allaged as being the wridex-
lying felony of the murder charge,

That the eircumstances, obviously, of the eﬁtry
were done withiout the consent of Ms. Bowdoein; and that
all the circumstantial svidence as 1ndicatad}did prove
the aspact o!.the/eexual battery as well as the taking
of property of a wvalua of one dallar or more without
the consent of the viotim in this ceuse,

That additionally, investigation would show that
during the process of the burglsery that Ms, Bowdaein
wag alive and algo was struck; physical evidence will
indicate.more than ona type of injury. beaidgz the
strangulation of Ms. Bowdein, Juring the process of the |

comaiggion of the asaacli.

. That these all ccrurred on or about the 28th of
‘December, 1979; all ccourred within Yolusiz County,
?10:1&3.

- THE COURT: Eir, do vou sdmit the truth of the

charges by ths State of Plorida against you?

<3 , THE DEPENDANT: Yes,
Mt THE COURT: Has anybody promised you a light

ot » sentenca or that you would otherwise be rewarded if you
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.Plesxd guiley?

THE DEFENDANT:  No.

THE COURT: Do you understsnd there is no deal a;
to the sentence in this case?

THE DEFENDANT: Yeah, I understand,

THE COURT: Has anybody threatenedAyou oY pres-
sured you to make you plead?

- THE DEFENDANT: No,

THE COURT: You are :epzasenée& by My, Paarl, whe
stands to your side.

Have you told him avefytning you know about your
case? |

THE DE?ENDANT: Yes.

THE COURT: Axé you gatisfisd with his services
is an attorney? ;

THE DEPENDANT: Yeah, I'm satisfied,

THE COURT: Okay.

Mr. Pearl, does the defendant fully understand
the affects of ths plea negotiations?

MR. PEARL: Your Honor, based upon the vonferencas
I have had with Mr, Quince, I have the impression and
am convinced to a moral certainty that he underatands
the nature of the plea and the possible consequences of
the plea which he has aﬁteréd today.

THE COURT: Mr, Quince, there ia ona other thing

ES
s
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I want to glarify with vou,

i, , As to Count 1, which is murder in the‘!izsﬁ

at

degree, ycu could receive death by electrocution, or
you éould raceive life and sentance without parole
until at:loast‘tvunty—t;va years have passed,

Additionally, there is potantlially another gentence
as to COuht 3, potentially. And you ceould r;ceivo
life imprisonment for that, alss; and that could be
placed on top of ary septence imposed uﬁ to Count 1,
They could be run consecutively.

Do you undexrsiand that?

THE DEPENDANT: Yen, siv,

THE COURT: Okay-

MR, PRARL: Your Hpnor4'£t ie true, howsver, is it
not,; that at the Court's discration that thai sentence
upon Count 3 gould aithsr be impoaed congscutively orx
concurrsntly, as ths Court may then ssa fie?

THE COURT:s That is true, Y just wanted to take
it at ite worst -- |

MR. PEARL: Yes, sir,

THE COURT: ~- and explain that to him,

Do you have any questions about that?

THE DEFENDART: Ho.

i
-7

THE COURTY Do you have any quastions about any-

thing we have discussed here thiz morning?

PHILIP J. CHANFRAU & ASSOUATES
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THE DEFENDANT: No,

THE COURT: All right.

_ Bir, the Court finds you alert and intslligeant,
you undn:atnnd.thé nature of the charges against you, -
and appreciste the consequances of pleading guilty; the
facts which the State is prapared to pzévn. and which
by your plea you admit, arxe sufficiant to sustain thc
plaa. '

The Court tuzt:h;r finds your decision to plead
guiley is freely, voluntarily and intelligently wade,.
you have had the advice and counsel of =z compatent
attorney, with whom you say yoﬁ are satisfied.

Thﬁ piez of quiity 1% accepted. I am uékinq that
the Department of c§rrﬁction: a6 a PSI within thirty
days from this date. ‘ |

Counsel, I wouid likae you to get hearing time after
thirty days frowm this dats. Decide among yourgelves
how much tima you are going to need:; get the hearing’
time from my secratary today. I don’t think that this
mattar should }1ng¢t, o "

MR, PEARL: Yes, Your i!bnor.

THE COURT: Thank vou, genﬁlamn,

(Whersupon the clérk and the Coutt hni"d a confear~

* S

" P. O, BOX 5008

ence.) ; .
THE COURT: How about Count 27 Doss that stind
PHILIP ; CHANFRAU & ASSQCIATES
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dismissed at this tima?
| R, u!ibua Youx aonbr, it stands merged,

THE .COURT: If you voqld give ms an order to that
effect., ‘

MR. PEARL: Youxr Honor, the tera "mergad” does
nothing but myseify me. As I understand it «-

. MR. NIXON: Your Honor, I would then use the tarm
it's been abandonad.

MR, PEARLs Can we use the tarm "diasmissed™? 1I
mean -- - -

MR, NIXOH: ‘=~ the Court on stipulgtion can make
that finding,

The concern I have, Your Honor, is to make oer~ .
tain that the record under no circunstances would
allow mo nﬁt to argize the facts and‘circunst;neea as to
vhat is contained in that ctunt, and that there is
no quastion that the State hasn’t abandoned in terms
©f aggravation the ciroumscancas surroundinq.tho death,
or that that in fact is the basis of the underlying
!elpny.

-

MR, PEARL: It is the underlying falony, and the

‘

State is not eatopped or bagred in any way from

prasanting the facts concarning the underlying felony.

.

But I think in the intareat of my client - : m,:

THE COURT: As far as jeopardy or penalty, or

s i . -
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anything else like that, it stands diemissed.

MR. NIXON: Your Honor, you have requgsted the

State prepare an order. Part ot_that order would bhe

State's acknowledgemant that that count is dismigsed

- and that no liadbility is -

THE COURT: It does not precluds factusl pressnta~-
ticn by the State, |
¥R, PEARL: The Pinder case clearly says that the

deten@ant may not-be sither convicted or punighed for

the underlying felony. And that is why I think that

diamiseal is compelled.
THE COURT: To that extent. I agres with you,
MR, PEARL: Thank you,

(Whereupon Mr., Hixon and ¥r. Pearl BHeld an off~-

the-record discuseion.}

*

WHERBUPON Lhe proceedings were concluded,

Moo end R
e el e
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! | STATE OF PLORIDA

)
)
sy : ¢ | COUNTY OF VOLUSIA ).
3 , I, Robin F., Suvomi, do HEREEY CERTIFY that the

i foregoing 19 pages conatitute a trues and conpliéo transoripg

of the proceedings taken and reported by me in the afore-

]

1 -mentioned cause st the time and placs hereln set forth,
same having Seen bafore  the Honorable §. James Foxman,

- Clroulit Judge, sa&id cause being Casc 80-48~cc:7 state of

Florida wersus Kenneth Darcell Quince, Defendant, ‘

WITNESS my hand and offiedial se2l in the city of

" paytona Baiah, county of Volusia, state ¢f Florida this

-

¥ .
i

5 .
.‘,.: :,, . — day O! hprill A.p.‘, lgal 5.

¥

) _ N SR AR? /& G
: Deputy Official Court Reporter - .
: Seventh Judicial Cirouit of Florida
Notary Public, State of Florida at Larqe

My commisaion supires 4/24/83

o
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No.

In the Supreme Court of the United States

KENNETH DARCELL QUINCE A/K/A RASIKH ABDUL-HAKIM,
Petitioner, '

V.

- STATE OF FLORIDA,
Respondent.

ON PETITION FOR A WRIT OF CERTIORARI TO
THE SUPREME COURT OF FLORIDA

APPENDIX TO THE PETITION FOR A WRIT OF CERTIORARI

DEATH PENALTY CASE

Appendix D.



FILED

IN THE SUPREME COURT OF FLORIDA

MAY 1 l9g]
N0 4, wHITE
SUMREME COURT
.
KENNETH DARCELL QUINCE, Gy S
bDefendant/Appellant APPEAL DOCKET NO. 59,954 N
vS. CASE NO. 80-48-CC

THE STATE OF FLORIDA,

Plaintiff/Appellee

SUPPLEMENT TO

TRANSCRIPT OF RECORD ON APPEAL

ONE VOLUME

FILED IN YHE OFFICE OF THE
CLERK OF THE CIRCUIT COURT
VOLUSIA COUNTY, FLORIDA

APR 29 1981
V. V./Sﬁlm, CLERK
Ry L. - t; Clark

Appealed from the Circuit Court, Volusia County, Florida

Honorable S. James Foxman, Judge

Honorable James Smith Honorable James B. Gibson
Attorney General Public Defender

125 N. Ridgewood Ave., 4th fl. 136% So. Beach Street
Daytona Beach, Fla. 32014 baytona Beach, Fla. 32014
For Plaintiff/Appellee For Defendant/Appellant
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IN THE CIRCUIT COURT, SEVENTH JUDICIAL CIRCUIT
Or' FLORIDA, 1IN AND FOR VOLUSIA COUNTY
CASE NUMBER 80-485-CC

STATE OF FLORIDA

FILED IN THE O#FICE OF THE
CLERK OF THE Ct:CUIT COURT
VOLUSIA COUNTY, FLORIDA

APR 28 1981
V. Y. SMITH, CLERK

vs.,.

RENNETH DARCELL QUINCL,

[N W W P R )

Defendant.

By ramToputy Clork

Volusia County Courthouse
Del,and, Florida

August 11, 1980

9:00 A.M.

TRANSCRIPT OF PROCEEDINGS

The above-styled cause came on to be heard bhefore the
Honorable S. James Foxman, Circuit Judge, at the time
and place above indicated.
PRESENT: LAWRENCE NIXON, Esquire
Assistant State Attorney
on behalf of the State of Florida
HOWARD B. PEARL, Esquire
Assistant Public Defender

on behalf of defendant

KENNETH DARCELIL QUINCE
Defendant

ROBIN F. SUOMI
Deputy Official Court Reporter
Seventh Judicial Circuit of Florida

Others as may appear in the transcript

WAEREUPON the following proceedings were had:
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to the Court the case of State of Florida versus
Pinder, P-i~n-d-e-r, 375 Southern Reporter 24, 836,

a decision of the Supreme Court of Florida of 1979,
which I submit to the Court is controlling, and in
fact almost identical to the situation we have in this
case today.

THE COURT: State.

MR, NIXON: Your Honor, the State would concede
the merits of the motion insofar as that the motion is
really a request of the State to c¢lect to merge one of
the underlying felony counts contained in the indict-
ment into the murder count as charged.

The State is electing to merge Count 2 with Count
as far as the factual basis, and that the matter is
now before the Court upon stipulation by the State, in
view of the defendant's motion under the authority of
State v. Pinder, that the murder iy the first degree,
that the underlying facts of that will be a murder
felony involving the commission of sexual battery, and
that the plea that is to be entered in this case,
based on prior representation before the Court, will be
as to Count 1 and Count 3 only. |

THE COURT: 5o in other words, Count 2.is dis-
missed?

MR. NIXON: Insofar, Your Honor, as it's dismissed

PHILIP ). CHANFRAU & ASSOCIATES
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THE COURT: The next matter to come before the
Court is the case of the State of Florida versus
Kenneth Darcell Quince.

This is Case Number §0-48-CC.

Kenneth Darcell Quince.

Let the record reflect that Kenneth Darcell Quince
is here before the Court. He is represented by‘Mr.
Pearl, of our Public Defender's office. Mr. Nixon
represents the State,.

Mr. Pearl, I understand there is a motion before
the Court at this time that was filed this morning, a
motion to dismiss,

MR, PEARL: Yes, Your Honor. It is captioned
motion to dismiss, but it 1s in essence a motion to
compel the State to elect whether to dismiss Count 2,
charging sexual battery , or Count 3, charging burglary,
as one of those two counts as the underlying felony to
Count 1, which is a charge of murder in the first
degree.

And although the charge is that Mr. Quince effected
the death of the victim by a premeditated design, it is
in fact a charge of felony murder, which was committed /
either during the burglary or during the sexual

battery.

As authority for my motion, I would like to cite

PHILIP }. CHANFRAU & ASSOQOCIATES
COURT REPORIERS
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in terms of the‘formality of the indictment, yes, sir,
it is.

MR. PEARL: Your llonor, that kind of leaves it in
limbo.

I would like to have Count 2 dismissed by the
State.

If the State wishes to wait until after the Court
has determined that the plea entered in this cause is
voluntary, that is fine. But at least at the end of ~
these proceedings I would like to have a dismissal
in those terms,

MR. NIXON: Your Honor, the State is just -- is
agreeing with the dismissal. That is what I said.

We are stipulating that Count 2, in terms of the
underlying facts to support the charge of first degree
murder, has merged into Count 1, and that we are now
only before the Court on Count 1 and Count 3 for pur-
poses of this plea.

THE COURT: Okay. I will accept the State's

- position on that.

Mr. Nixon, if you will get me a written order on
that --

MR, NIXON: I will, Your Honor.

THE COURT: ~- please.

MR. PEARL: Your Honor, then the defendant is

PHILIP ). CHANFRAU & ASSOQCIATES
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before the Court and does hereby move for leave to
withdraw his previously entered pleas of not guilty

to Counts 1l and 3 of the indictment, and announces that
he is ready for rearraignment, and waives the reading

of the formal parts of the indictment.

THE COURT: In its entirety?

MR. PEARL: Just the formal parts.

I believe that Mr. Quihce should be in fact
formally rearraigned upon Counts 1 and 3, and those
should be read to him,

THE COURT: Agreed.

State.

MR, NIXON: Thank you, Your Honor,.

Do you answer to the name of Kenneth Darcell
Quince?

THE DEFENDANT: Yeah.

MR, NIXON: All right.

The State is at this point rearraigning you on
the indictment as to Count 1 and Count 3 of the indict-
ment only.

Count 1 of the indictment reads as follows:
Charge, murder in the first degree, in violation of
Florida Statute 782.04; specifications of the charge
are in that Kenneth Darcell Quince did, on or about the

28th day of December, 1979, in Volusia County, Florida,
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then and there unlawfully and from a premeditated
design to effect the decath of one Frances Bowdoin, a
human being, did kill and murder Frances Bowdoin by
strangulation.

How do you plead to Count 1 of the indictment?

THE DEFENDANT: Guilty.

MR. NIXON: As to Count 3 of the indictment, the
charge specifies burglary of an occupied dwelling, in
violation of Florida Statute 810.02; specifications
of the charge are in that Kenneth Darcell Quince did,
on or about the 28th day of December, 1979, in Volusia
County, Florida, did unlawfully commit burglary of a
dwelling, the property of Frances 2owdoin, located in
the vicinity of 133 White Street, Daytona Beach, in
the county and state aforesaid, the same being occupied
by Frances Bowdoin, a human being, with the intent to
commit an offense therein, to wit: theft, and in the
course of committing said offense that said Kenneth
Darcell Quince did make an assault upon Frances Bowdoin.

How do you plead to Count 3? |

THE DEFENDANT: Guilty.

THE COURT: It is my understanding, Mr. Pearl, -
and I want to get this straight for the record, that
the defendant is tendering to the Court a plea of

guilty to Counts 1 and 3; there is only one condition
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to this plea, that is that the Court agree with the
defense in waiving a jury as to a recommendation as to
life or death in these proceedings, that the Court would
order a presentence investigation, and that this matter
would be set for hearing at a later date, so that the
defense could present matters in mitigation to the
Court, without a jury being present, and the State
could present matters in aggravation to the Court,
without a jufy being present, and then the Court would
make its decision based on the PSI and the matters
submitted in aggravation and mitigation. Is that
correct?

MR, PEARL: That is correct, Your Honor. And in
order to give effect to that condition, the‘defendant
does now waive his statutory right to have an advisory
or sentencing jury convened, and requests that the
matter of sentencing be adjudged by the Court without an
advisory jury.

MR. NIXON: Your Hlonor, I also would want, prior
to going into the plea dialogue, that the defendant
does understand and that the State does announce its
intention that at the hearing phase of this case, as
to penalty, that the State will be advocating without
reservation that the death penalty should be imposed

under the circumstances of this case. and I want to
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make sure the defendant understands we'll be making that
argument, that there is no condition in regard to any
type of recommendation of len;ency or any other matter
matter reqgarding the entry of the plea.

MR. PEARL: No such stipulation has been offered
or entered into with respect to the sentence.

THE COQURT: All right.

Mr. Quince, before I can accept your plea, it is
necessary that I explain the effect of youf plea of
guilty here today to you.

If you have any questions during my explanation,
please stop me and ask any questions you have of me,
or if you want, you may ask any questionsyou have of
Mr. Pearl.

NMow what you are doing today has very serious
conseguences on your life, and it is important that you
understand fully what is going on here today.

Do you understand the plea negotiations today?

THE DEFENDANT:  Yeah.

THE COURT: You are pleading guilty to Count 1
and Count 3; you are waiving the right to have a jury
give me an advisory recommendation as to what sentence
I should impose as to Count 1, life or death; and that

matter will be determined by me alone, after having

ordered a bLackground investigation, what we call a
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PSI, and after having a hearing, at which time your
counsel will give reasons why there should be life impri
onment, as opposed to the State, which will present
evidence at that hearing calling for the death penalty.
Do you understand that?

THE DEFENDANT: (Nods head)

THE COURT: Now do you understand that the State
is going to seek the death penalty in this case?

THE DETFENDANT: Yes.

THE COURT: Okay.

Mr. Quince, when you plead guilty in the State of
Florida, you are admitting the truth of the charge. Do
you understand that?

THE DEFENDANT: Yeah.

THE COURT: Okay.

THE DEFENDANT: Yes, I do.

THE COURT: Now that's opposed to pleading not
guilty. If you plead not guilty, before you could be
convicted the State would have the burden of proving
your guilt beyond and to the exclusion of every reason-
able doubt. Do you understand that?

THE DEFENDANT: Yeah., I know,

THE COURT: When you enter a plea of guilty in the
State of Florida, one of the things that a plea of

guilty does, it severely limits your right to appeal the

ui
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judgment and sentence of this Court. If you wanted to
appeal my judgment and sentence after you have entered
a plea of guilty, you would have a very difficult time
doing so. So a plea of guilty narrows your right to
appeal. Do you understand that?

THE DEFENDANT: Yeah, I understand.

THE COURT: I'm going to place you under oath and
ask you some questions. You must answer my questions
fully and truthfully.

Mr. Clerk.

(Whereupon the defendant was duly sworn by the

clerk.)

THE COURT: How old are you?

THE DEFENDANT: Twenty-one.

THE COURT: And before you were in jail, where did
you live?

THE DEFENDANT: 321 White Street.

THE COURT: How long have you lived in Daytona
Beach?

THE DEFENDANT: All my life.

THE COURT: Where did you go to school?

THE DEFENDANT: Mainland.

THE COURT: Iiow much schooling did yvou have?
THE DEFENDANT: I stopped in the eleventh grade.

THE COURT: Eleventh grade. Did you go to
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Mainland ligh School?

THE DEFENDANT: Yeabh.

THE COURT: All right.

Do you read, write, speak and understand the
English language without difficulty?

THE DEFEMNDANT: Yeah.

THE COURT: What type of work have you done, what
type of jobs or occupation?

THE DEFENDANT: T was a landscaper and a heavy
equipment operator.

THE COURT: Do you now or at any time in your past
have you suffered from any mental or emotional
disabilities?

THE DEFENDANT: No.

THE COURT: Are you sober and competent now?

THE DEFENDANT: Yeah.

TIIE COURT: You are not under the influence of
any drug or alcoholic beverage?

THE DEFENDANT: No.

THE COURT: By your plea of guilty you are giving
up certain other righte: Your right to remain silent,
that is, your right against self-incrimination. Also,
you are giving up your very important right to a jury
trial as to your guilt or innocence; at that trial

the right to be represented by counsel; the right to
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confront those who testify against you; and the right
to compel the attendance of those who testify in your
behalf. There will be no further trial of any kind.
Do you understand that?

THE DEFENDANT: Yeah.

THE COURT: Although there will be a hearing in
aggravation and mitigation at a later date. Do you
understand that?

THE DEFENDANT: Yeah.

THE COURT: Also, by your plea you are giving up
your right to complain on appeal about any prior ruling
the Court has made in your case. Do you understand
that?

THE DEFENDANT: Yes.

THE COURT: State, may we please have a brief
factual recitation as to Counts 1 and 32

MR. NIXON: Yes, Your Honor,

First, as to Count 1 of the Information, murder
in the first degree, in violation of Florida Statute
782.04, the State would have been able to prove through
the testimony of Larry Lewis and through the testimony
of experts from the Sanford Crime Lab, as well as the
Medical Examiner's Office here,and the Federal Bureau
of Investigation, that Mr., Quince entered the residence

of Frances Bowdoin,an eighty-two year old woman, at the
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time of the offense she resided in a residence at 133
White Street, that she was in the residence alone.

Mr. Quince entered that residence through the
back entryway, forcing an entry point through a window,
into the kitchen area of her residence.

That he at that time or during the process of the
entry onto the residence assaulted Frances Bowdoin; and
during the process of that assault, more particularly
a sexual assault, there being evidence of sexual
battery being committed on Ms. Bowdoin, that during
that -- the process of that assault that he strangled
her to death, leaving her lying in her room.

That in addition, that during the course of the
circumstances surrounding the first degree murder, that
the evidence would show that he additionally removed
from the residence -- this now going to facts and
circumstances as to Count 3 of the indictment -- that
he removed articles of personal property belonging to
the deceased, Ms. Bowdoin; that that property was later
identified as having been pawned the following day by
the defendant.

In addition to that, when the police confronted
Mr. Quince with the facts and circumstances of the
investigation, that he made a written confession as to

the homicide involving the murder, that of strangling
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Frances Bowdoin; that in addition to that he made oral
statements to Detective Lewis of the Daytona Beach
Police Department admitting the burglary as well as the
sexual battery that has been alleged as being the under-
lying felony of the murder charge.

That the circumstances, obviously, of the entry
were done without the consent of Ms. Bowdoin; and that
all the circumstantial evidence as indicated did prove
the aspect of the sexual battery as well as the taking
of property of a value of one dollar or more without
the consent of the victim in this cause.

That additionally, investigation would show that
during the process of the burglary that Ms. Bowdoin
was alive and also was struck; physical evidence will
indicate more than one type of injury, besides the
stranqgulation of Ms, Bowdéin, during the process of the
commission of the assault.

That these all occurred on oxr about the 28th of
December, 1979; all occurred within Volusia County,
Florida.

THE COURT: Sir, do you admit the truth of the
charges by the State of Florida against you?

TIE DEFENDANT: Yes.

THE COURT: Ias anybody promised you a light

sentence or that you would otherwise be rewarded if you
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plead quilty?

THE DEFENDANT: No.

THE COURT: Do you understand there is no deal as
to the sentence in this case?

THIE DEFENDANT: Yeah. I understand.

THE COURT: Has anybody threatened you or pres-
sured you to make you plead?

THE DEFENDANT: No.

TIHE COURT: You are represented by Mr. Pearl, who
stands to your side.

Have you told him everything you know about your
case?

THE DEFENDANT: Yes.

THE COURT: Are you satisfied with his services
as an attorney?

THE DEFENDANT: Yeah, I'm satisfied.

THE COURT: Okay.

Mr. Pearl, does the defendant fully understand
the effects of the plea negotiations?

MR. PEARL: Your Honor, based upon.the conferences
I have had with Mr. Quince, I have the impression and
am convinced to a moral certainty that he understands
ﬁhe nature of the plea and the possible consequences of
the piea which he has entered today.

THE COURT: Mr. Quince, there is one other thing
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I want to clarify with you.

As to Count 1, which is murder in the first
degree, you could receive death by electrocution, or
you could receive life and sentenée without parole
until at least twenty-five years have passéd.

Additionally, there is potentially another sentence
as to Count 3, potentially. And you could receive
life imprisonment for that, also; and that could be
placed on top of any sentence imposed as to Count 1.
They could be run consecutively.

Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Okay.

MR. PEARL: Your Honor, it is true, however, is it
not, that at the Court's discretion that that sentence
upon Count 3 could either be imposed consecutively orx
concurrently, as the Court may then sce fit?

THE COURT: That is true. I just wanted to take
it at its worst --

MR. PEARL: Yes, sir.

THE COURT: =~-- and explain that to him.

Do you have any questions about that?

THE DEFENDANT: VNo.

THE COURT: Do you have any questions about any-

thing we have discussed here this morning?
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TIIE DEFENDANT: No.

TIIE COURT: All right.

Sir, the Court finds you alert and intelligent,
you understand the nature of the charges against you,
and appreciate the consequences of pleading guilty: the
facts which the State is prepared‘to prove, and which
by your plea you admit, are sufficient to sustain the
plea.

The Court further finds your decision to plead
guilty is freely, voluntarily and intelligently made,
you have had the advice and counsel of a competent
attorney, with whom you say you are satisfied.

The plea of guilty is accepted. I am asking that
the Department of Corrmctions do a PSI within thirty
days from this date.

Counsel, I would like you to get hearing time aften
thirty days from this date. Decide among yourselves
how much time you are going to need; get the hearing
time from my secretary today. I don't éhink that this
matter should linger.

MR. PEARL: Yes, Your Honor.

THE COURT: Thank you, gentlemen.

(Whereupon the clerk and the Court held a confer-

THE COURT: How about Count 2? Does that stand
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dismissed at this time?

MR. NIXON: Your Honor, it stands merged.

THE COURT: If you would give me an order to that
effect,

MR. PEARL: Your Honor, the term "merged" does
nothing but mystify me. As I understand it --

MR. NIXON: Your Honor, I would then use the term
it's been abandoned.

MR. PEARL: Can we use the term “"dismissed"? I~
nmean =--

MR. NIXON: =-- the Court on stipulation can make
that finding.

The concern I have, Your Honor, is to make cer-
tain that the record under no circumstances would
allow me not to argue the facts and circumstances as to
what is contained in that count, and that there is
no question that the State hasn't abandoned in terms
of aggravation the circumstances surrounding the death,
or that that in fact is the basis of the underlying
felony.

MR. PEARL: It is the underlying felony, and the
State is not estopped or barred in any way from
presenting the facts concerning the underlying felony.

But [ think in the iqterest of my client --

THE COURT: As far as jeopardy or penalty, or
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anything else like that, it stands dismissed.

MR, NIXON: Your lonor, you have requested the
State preparc an order. Part of that order would be thy
State's acknowledgement that that count is dismissed
and that no liability is --

THE COURT: It does not preclude factual presenta-
tion by the State.

MR. PEARL: The Pinder case clearly says that the
defendant may not be either convicted or punished for
the underlying felony. And that is why I think that
dismissal is compelled.

THE COURT: To that extent, I agree with you.

MR. PEARL: Thank you.

(Whereupon Mr. Nixon and Mr. Pearl held an off-

the-record discussion.)

WHEREUPON the proceedings were concluded
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STATE OF FLORIDA )

)
COUNTY OF VOLUSIA )

I, Robin F. Suomi, do HEREIBY CERTIFY that the
foregoing 19 pages constitute a true and complete transcript
of the proceedings taken and reported by me in the afore-
mentioned cause at the time and place herein set forth,
same having been before the Honorable S. James Foxman,
Circuit Judge, said cause being Case 80-48-CC: State of
Florida versus Kenneth Darcell Quince, Defendant.

WITNESS my hand and official seal in the city of
Daytona Beach, county of Volusia, state of Florida this

.
e’

5.
~ (- - day of April, A.D,, 1981.

5 ;

(l; -M///ﬁf? ,7// Iﬁk4ﬁhn

Deputy Official Court Reporter
Seventh Judicial Circuit of Florida
Notary Public, State of IFlorida at Large

My commission expires 4/24/83
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Ch. 921 SENTENCE » Fg_lgzg
CHAPTER 921
SENTENCE
921.09 Feesof physicians who determine sanity at  tenced to death or life imprisonment as authorized

time of sentence.

Fees of physicians when pregnancy is al-
leged as cause for not proncuncing sen-
tence.

Sentence of death or life imprisonment for
capital felonies; further proceedings to
determine sentence.

Appearance of victim to make statement
at sentencing hearing, submission of
written stalement. _

Stay of execution of sentence to fine; hond
and procesdings.

When sentences to he concwrrent and
when consecutive. '

Bentence not to run until imposed; credit
for county jail timie after sentence; cer-
tificate of sherlff.

Sentence for indeterminsie period for non-
capital (elony.

921.12
921.141
021143

921.15
921.16
921.161

921,18
921.185
921.20
921.21
921.22

tain crimes,

Classification summary: Parole and Proba-
tion Comumission.

Progress reports to Parvele and Probation
Commission.

Determination of exact period of imprison-
ment by Parvole and Probation Commis-
glon.

Prosentence investigation reports. ,

Feleny judgments; fingerprints required
in record. :

921,231
921.241

92109 Fees of physictans who determine san-
ity at thme of sentenee~The court shall allow rea-
sonable feeg to physicians appointed by the court to
determine the mental condition of a defendant who

hag alleged insanity as a cause for not pronouncing-

sentence. The fees shall be paid by the county in
which the indictment was found or the information
or affidavit filed.

7 ngtm’y.wa 256, ch, 19654, 1939, CGL 1940 Supp; 8663(264); s. 121, ch.
0-339. :

921.12 Foes of physicians when pregnancy is
alleged as cause for not pronouncing sentence,
-The court shall allow reasonable fees to the physi-
cians appointed to examine a defendant who has
alleged her pregnancy as a cause for not pronounc-
ing sentence. The fees shall be paid by the county in
which the indictment was found or the information
or affidavit filed.

Higtory—s 268, ch. 19654, 1839; CGL 1940 Supp. 8663(267); s. 122, ch.
70-339;

921.141 Sentence of death or life imprison- -

ment for capital felonies; further proceedings to
determine sentence.—

(1) BEPARATE PROCEEDINGS ON ISSUE OF
PENALTY.—Upon conviction or adjudication of
guilt of a defendant of a capital felony, the court
shall conduet a separale sentencing proceeding to
determine whether the defendant should be sen-

Serdence; restitution a miligation in cer

by . 775.082. The proceeding shall be conducted by
the trial judge before the trial jury as soon as pract;,
cable. If; through impossihility or inability, the triy
jury isunable to reconvene for a hearing on the {ssye
of penalty, having determined the guilt of the g
cused, the trial judge may summon a special jurey o
jurors as provided in chapter 913 to delermine the
issue of the imposition of the penalty. Il'the trial jury
hag bean waived, or if the defendant pleaded gt{i;ity
the sentencing proceeding shall be conducted before
a jury impaneled for that purpose, unless waived by
the defendant. Tn the proceeding, evidence may he
presented as to any matter that the court deemy

- relevant to the riature of the erime and the characier

of the defendant and shall include matters relating
to any of the aggravating or mitigating circum.
stances enumérated in subsections (5)-and (6), Any
such evidence which the court deems to have proba-
tive value may be received, regurdless of its adriissi-
bility under the exclusionary rules of evidence, pro-
vided the defendant is accorded a fair opportunity to
rebut any hearsay statements. However, this subsec.
tion shall not be construed to authorize the introduce-
tion of any evidence secured in violation of the Con-

“gtitution of the United States or-the Constitution of

the State of Florida, The state and the defendant or
hig counsel shall be permitted to present argument
for or againgt sentence of death.

(2) ADVISORY SENTENCE BY THE JURY.—
After hearing all the evidence, the jury shall deliber-
ate and render an advisory sentence to the court,
based upon the following matters: '

{a) Whether sufficient ‘aggravating circum-
stances exist as enumersted in subsection (5);

{b) Whether sufficient mitigating circumstances
exist which outweigh the aggravating circumstances
found to exist; and N ,

e} Based on these considerations, whether the
defendant should be sentenced to life imprisonment
or death. ' ,

(3) FINDINGS IN SUPPORT OF SENTENCE
OF DEATH.—Notwithstanding the recommends-
tion of a majority of the jury, the court, after weigh-
ing the aggravating and mitigating eircumstances,
shall enter a sentence of life imprisonment or death,
but if the court imposes a sentence of death, it shall
set forth in writing its findings upon which the sen-
tence of death 1s based as {o the facts:

{ay That sufficient aggravaling cirewmstances
exist ag enumerated in subsection (5), and

{b) That there are insufficient mitigating circum-
stances to outweigh the aggravating circumstances.

In each case in which the court imposes the death
sentence, the determination of the court shall be
supported by specific written findinga of fact based
upon the circumstances in subsections (5) and (6)and
upon the records of the tiial and the sentencing pros
ceedings. If' the court does not make the findings
reguiring the death sentence, the court shall impose

1364
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%e%tggge of life impr 1sonment in accordance with s.
7

(4) REVIEW OF JUDGMENT AND SEN-
TENCE.—The judgment of conviction and sentence
of death shall be subject to automatic review by the
Supreme Court of Florida within 60 days after certi-
fication by the sentencing court of the entire record,
unless the time 155 extended for an additional ;}erwd
not to exceed 30 days by the Supreme Court for good
catge shown. Such review by the Supreme Court
shall have priority over all other cases and shail be
heard in gecordance with rules promulgated by the
sapretie court.

(6) AGGRAVATING (,IRQUMSI’*AN CES.—Ag-
gravating circumstances shall be limited to the fol-
lowing:

(a) The capital felony was committed by a person
under sentence of imprisonment.

(b} The defendant was previously convicted of
another capital felony or of a felony involving the
uge or threat of violence to the person.

{¢) Thedefendant knowingly created a great risk
of death to many persons.

(d) 'The capital felony was committed while the
defendant was engaged, or was an accomplice, in the
commission of, or an attempt to commit, or ﬁlgh
atter committing or attempting to commit, any rob-
bery, rape, arson, burglary, kidnapping, or aireraft
piracy or the unlawful throwing, placing, or dis-
charging of a destructive device or bomb.

(&) 'The capital felony was committed for the pur-
pose of avoiding or preventing a lawful arrest or
efTectm an eseape from custody.

%@ capital felony was cammitt;ad for pecu-
mary gain.

{g) The capital felony was committed to disrupt
or hinder the lawful exercise of any governmental
function or the enforcement of laws.

(h) The capital felony was especially heinous,
atrocious, or cruel.

(i) The capital felony was a homicide and was
committed in a cold, calculated, and premeditated
manner without any pretense of moral or legal justi-
fication.

(6) MITIGATING  CIRCUMSTANCES.—Miti-
gating circumstances shall be the following:

(@) The defendant has no significant history of
prior criminal activity.

(bl The capital felony was committed while the
- defendant was under the influence of extreme men-
- tal or emotional disturbance.

- (¢) The victim was a participant in the defend-
ant’s conduct or consented to the act.

(d) The defendant was an accomplice in the capi-
tal felony committed by another person and his par-
ticipation was relatively minor.

{£) The defendant acted under extrems duress or
under the substantial domination of another pevson.

(fi The capacity of the defendant to appreciate
the criminality of I‘im conduet or to conform his con-
duct to the requirements of law wag substantially
impaired.

(@) The age of the defendant at the time of the
- crime.

o History.—s 237a, ch. 19554, 1989; CGL 1940 Supp. 8863(246); s. 118, ch.
10.388: 8. 1, ¢l3, 727% 6. 9, ch. 72724 5. 1, ch. 74-379; 5. 248, ch. 77-104; 5. 1, ch.
Y174 5. 1, ch. 79-353.

Note—Former s. 219.23,

921.143 Appearance of victim to make state-
ment at sentencing hearing; submission of writ-
ten staterment.—

(1) At the sentencing hearing, and prior to the

‘imposition of sentence upon any defendant who has

pleaded guilty or nolo contendere to any crime, the
sentencing court shall permit the victim of the crime
for which the defendant is being sentenced to:

(@) Appear before the sentencing court for the
purpose of making a statement under oath for the
record; or

{h) Submﬂ, a written statement under oath to i.he
office of the state attorney, which shall be filed with
the sentencing court,

{2) . 'The state attorney or any assistant state at-
torney. shall advise all victims that statemerts,
whether oral or written, shall relate solely to the
facts of the case and the extent of any injuries, finan-
cial losses, and loss of earnings dlrmt;ly resulting
from the erime for which the defendant is being sen-
tenced,

(3) The court may refuse to accept a negotiated

plea and order the defendant to stand trial.
History.—ss. 8, 10, ch. 76-274

921.15 Siay of execution of sentence to fine;
bond and proceedings.—

(1) When a defendant is sentenced to pay a fine,
he shall have the right to give bail for payment of the
iine and the costs of Fmsecutmn The bond shall be
exectted by the defendanl and two sureties ap-
proved by the sheriff or the efficer charged with exe-
cution of the judgment,

(2) The bond shall be made payable in 90 days to
the governor and his successors in office,

(8) If the bond is not paid at the expiration of 90
days, the sheriff or the officer charged with execu-
tion of the judgment shall indorse the default onthe
bond and file 1t with the clerk of the court in which
the judgment was rendered. The clerk shall issue an

‘execution ag if there had been a judgment at law on

the bond, and the same proceedings shall be followed
as in other executions. After default of the bond, the
convicted person may be proceeded against as if bond

had not been given,

History.—s. 260n, ch, 19554, 1939; CGL 8426, 8427; CGL 1940 Supp,
88&3{2’703 s, 123, ch. 70-339.

921.16 When sentences to be concurrent and
when consecutive.—

(1) A defendant convicted of two or more offenses
charged i in the same indictment, information, or ath-
davit or in consslidated mﬁmtmen&s, mf’(;rmauens.
or affidavits shall serve the sentences of imprison-
ment concurrently unless the court directs that two
or more ol the sentences he served consecutively.
Sentences of imprisonment for offenses nol charged
in the same indictment, information, or affidavit
shall be served consecutively unless the court directs
that two or more of the sentences be served concur-
rently.

(2) A county court or circuit court of this state
may direct that the sentence impozed by such court
be served concurrently with a sentence imposed by
a court of another state or of the United States. In
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