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Quince v. State, 233 So.3d 1017 (2018) 
------------------------------------43 Fla. L. Weekly S15 

Synopsis 

233 So.3d 1017 
Supreme Court of Florida. 

Kenneth Darcell QUINCE, Appellant, 

v. 
STATE of Florida, Appellee. 

No. SC17-931 

I 
[January 18, 2018] 

Background: Defendant, whose death sentence had been 
upheld by the Supreme Court, 414 So.2d 185, filed a 
successive motion for postconviction relief. The Circuit 
Court, Volusia County, Raul Antonio Zambrano, J., 
summarily denied motion. Defendant appealed. 

(Holding:] The Supreme Court held that defendant was not 
entitled to relief under the United States Supreme Court 
decision of Hurst v. Florida, 136 S.Ct. 616. 

Affirmed. 

Pariente, J., concurred in the result and filed opinion. 

Canady, J., concurred in the result. 

An Appeal from the Circuit Court in and for Volusia 
County, Raul Antonio Zambrano, Judge-Case No. 
642017CF101850XXXADt 

Attorneys and Law Firms 

James Vincent Viggiano, Jr., Capital Collateral Regional 
Counsel, Raheela Ahmed, Maria Christine Perinetti, and 
Lisa Marie Bort, Assistant Capital Collateral Regional 
Counsel, Middle Region, Temple Terrace, Florida, for 
Appellant 

Pamela Jo Bondi, Attorney General, Tallahassee, Florida, 
and Doris Meacham, Assistant Attorney General, 
Daytona Beach, Florida, for Appellee 

Opinion 

PERCURIAM. 

Kenneth Darcel! Quince, a prisoner under sentence of 
death, appeals the trial court's order summarily denying 
his successive motion for postconviction relief, which was 
filed under Florida Rule of Criminal Procedure 3.851. We 
have jurisdiction. See art. V, § 3(b)(l), Fla. Const. For the 
reasons we explain, we affirm the denial of relief. 

In 1980, Quince pleaded guilty to first-degree felony 
murder and burglary of a dwelling and, after waiving his 
right to a penalty phase jury, was sentenced to death. We 
affirmed Quince's death sentence on direct appeal. Quince 
v. State, 414 So.2d 185, 189 (Fla. 1982). Quince filed an 
initial motion for postconviction relief, the denial of which 
was eventually affirmed on appeal. See Quince v. State, 
732 So.2d 1059 (Fla. 1999); Quince v. State, 592 So.2d 669 
(Fla. 1992); Quince v. State, 477 So.2d 535 (Fla. 1985). 
We also affirmed the denial of a successive motion for 
postconviction relief, in which Quince sought. to vacate 
his death sentence on the ground that he is ineligible for 
the death penalty due to intellectual disability. Quince v. 
State, No. SCI 1-2401, 201~ WL 6197458, at *1-2 (Fla. 
Dec. 10, 2012) (116 So.3d 1262 (table)). 

On January 9, 2017, Quince filed another successive 
motion for postconviction relief in light of Hurst v. 
Florida, - U.S. --, 136 S.Ct. 616, 193 L.Ed.2d 504 
(2016), which is the subject of this appeal. After *1018 

holding a case management conference, the trial court 
summarily denied Quince's successive motion on two 
grounds. First, because Quince's sentence became final on 
October 4, 1982, when the United States Supreme Court 
denied his petition for a writ of certiorari, the trial court 
concluded that Quince was not entitled to relief based on 
our decision in Asay v. State, 210 So.3d 1, 22 (Fla. 2016), 
cert. denied, - U.S.--, 138 S.Ct. 41, 198 L.Ed.2d 769 
(2017), holding that Hurst does not apply retroactively 
to defendants whose death sentences became final before 
the issuance of Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 
2428, 153 L.Ed.2d 556 (2002), on June 24, 2002. Second, 
because Quince knowingly, intelligently, and voluntarily 
waived his right to a penalty phase jury, the trial court 
concluded that Quince was not entitled to relief based 
on our decision in Mullens v. State, 197 So.3d 16, 40 
(Fla. 2016), cert. denied,-. U.S. --, 137 S.Ct. 672, 
196 L.Ed.2d 557 (2017), holding that a defendant who 
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waives his Sixth Amendment right to jury factfinding in 
his sentencing proceeding is not entitled to relief under 
Hurst. After Quince filed his notice of appeal in this Court, 
we directed the parties to file briefs addressing why the 
trial court's order denying the successive motion should 
not be affirmed based on Mullens. 

In Mullens, we held that a defendant "cannot subvert the 
right to jury factfinding by waiving that right and then 
suggesting that a subsequent development in the law has 
fundamentally uridermined his sentence." 197 So.3d at 
40. We have since consistently relied on Mullens to deny 
Hurst relief to defendants who waived a penalty phase 
jury.~. Covington v. State, 228 So.3d 49, 69 (Fla. 2017); 
Knight v. State, 211 So.3d 1, 5 n.2 (Fla. 2016); Robertson 
v. State, No. SCI6-1297, 2016 WL 7043020, at *1 n.1 (Fla. 
Dec. 1, 2016) (unpublished); Davis v. State, 207 So.3d 177, 
212 (Fla. 2016), cert. denied, - U.S. --, 137 S.Ct. 
2218, 198 L.Ed.2d 663 (2017); Brant v. State, 197 So.3d 
1051, 1079 (Fla. 2016). Quince made a valid waiver of his 
right to a penalty phase jury, and his arguments here do 
not compel a departure from our precedent. Accordingly, 
because Quince waived his right to a penalty phase jury, 
he is not entitled to Hurst relief. 

Moreover, because Quince's sentence became final nearly 
twenty years before Ring was decided, his Hurst claim is 
also foreclosed by our decision in Asay. See Hitchcock 
v. State, 226 So.3d 216, 217 (Fla.), cert. denied, - U.S. 
-, 138 S.Ct. 513, 199 L.Ed.2d 396 (2017); Asay, 210 
So.3d at 22; see also Lambrix v. State, 227 So.3d 112, 113 
(Fla.) (rejecting argument that the Eighth Amendment, 
equal protection, and due process require that Hurst be 
applied retroactively to defendant whose sentences were 

End of Document 

final prior to Ring), cert. denied, -U.S.--, 138 S.Ct. 
312, 199 L.Ed.2d 202 (2017). We therefore affirm the 
trial court's order denying Quince's successive motion for 
postconviction relief. 

It is so ordered. 

LABARGA, C.J., and LEWIS, QUINCE, POLSTON, 
and LAWSON, JJ., concur. 

PARIENTE, J., concurs in result with an opinion. 

CANADY, J., concurs in result. 

PARIENTE, J., concurring in result. 
I concur in result based on this Court's opinionin Mullens 
v. State, 197 So.3d 16 (Fla. 2016), cert. denied, - U.S. 
-, 137 S.Ct. 672, 196 L.Ed.2d 557 (2017), but adhere 

to my view that. Hurst 1 should be *1019 retroactive 
without the cut-off date of the United States Supreme 
Court's decision in Ring v. Arizona, 536 U.S. 584, 122 
S.Ct. 2428, 153 L.Ed.2d 556 (2002). See Asay v. State 
(Asay VI), 224 So.3d 695, 708-09 (Fla. 2017) (Pariente, J., 
dissenting). In this case, because Quince waived his right 
to a penalty phase jury, Hurst does not apply. 

Hurst v. State (Hurst), 202 So.3d 40 (Fla. 2016), cert. 
denied, - U.S.-, 137 S.Ct. 2161, 198 L.Ed.2d 
246 (2017). 

All Citations 
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Appellant( s) 

CASE NO.: SC17-931 
Lower Tribunal No(s).: 

642017CF101850XXXADL 

vs. STATE OF FLORIDA 

Appellee( s) 

The parties in the above case are directed to file briefs addressing why the 
lower court's order should not be affirmed based on this Court's precedent in 
Mullens v. State, 197 So. 3d 16 (Fla. 2016). Parties may include a brief statement 
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de.emed necessary, without additional argument. 
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IN THE CIRCUIT COURT OF THE SEVENTH JUDICIAL CIRCUIT 
IN AND FOR VOLUSIA COUNTY, FLORIDA 

STATE OF FLORIDA 

v. 

KENNETH DARCELL QUINCE, 

Defendant. 

----------~-__,/ 

CASE NO.: 
CLERK CASE NO.: 

1980-00048 CFAES 
1992-030399 XXAES 

ORDER DENYING DEFENDANT'S SUCCESSIVE MOTION TO VACATE SENTENCE 
OF DEATH PURSUANT TO FLORIDA RULE OF CRIMINAL PROCEDURE 3.851 

This matter came before the Court for consideration of the Defendant's "Successive 

Motion to Vacate Sentence of Death Pursuant to Florida Rule of Criminal Procedure 3.851," 

filed on January 9, 2017. The Court, having considered the motion, the State's response, and the 

case management conference held on March 20, 2017, having reviewed the court :file, and being 

fully advised in the premises, hereby finds as follows: 

PROCEDURAL HISTORY 

On August 11, 1980, Defendant pied guilty to :first-degree felony murder and burglary. 

Defendant waived the right to a sentencing jury. On October 21, 1980, the trial court sentenced 

Defendant to death upon the finding of three aggravating circumstances and one mitigating 

circumstance. Quince v. State, 414 So. 2d 185 (Fla. 1982), cert. denied, 459 U.S. 895, 103 S.Ct. 

192, 74 L.Ed. 2d 155 (1982). The trial court found the following aggravating circumstances: 1) 

the murder was committed during the commission of a rape; 2) the murder was committed for 

pecuniary gain; arid 3) the murder was heinous. Id. The trial court found Defendant1s inability to 

appreciate the criminality of his conduct as a mitigating circumstance that deserved little weight:. 

Id. On direct appeal, Defendant's sentence of death was affirmed. Id. On October 4, 1982, the 

United States Supreme Court denied Defendant's petition for certiorari. Quince v. State, 459 

U.S. 895, 103 S.Ct. 192, 74 L.Ed. 2d 155 (1982). 



On July 5, 1983, Defendant filed a motion for postconviction relief, which was denied by 

the trial court and affirmed on appeal. Quince v. State, 477 So. 2d 535 (Fla. 1985), cert. denied, 

475 U.S. 1132, 106 S. Ct. 1662, 90 L.Ed.2d 204 (1986). Defendant then filed a successive 

motion for postconviction relief, which was denied by the trial court after being remanded for an 

evidentiary hearing. The trial court's denial was later affirmed on appeal. Teffeteller v. Dugger, 

676 So. 2d 369 (Fla. 1996); Quince v. State, 732 So. 2d 1059 (Fla. 1999). On November 1, 

2004, Defendant filed a second successive motion for postconviction relief pursuant to Florida 

Rule of Criminal Procedure 3.851 and 3.203 which was denied by the trial court and affirmed on 

appeal. Quince v. State, 116 So. 3d 1262 (Fla. 2012). On May 21, 2015, Defendant filed a 

renewed motion for determination of intellectual disability as a bar to execution under Florida 

. Rule of Criminal Procedure 3.203 and Florida Statute section 921.137, which was denied by the 

trial court, and is currently pending on appeal. On January 9, 2017, Defendant filed a third 

successive motion for postconviction relief in light of Hurst v. Florida, 136 S. Ct. 616, 193 L. 

Ed. 2d 504 (2016). 

ANALYSIS & RULING 

In his sole claim, Defendant alleges that his sentence is unconstitutional under Hurst v. 

Florida, and that he is entitled to the retroactive effect of Hurst under federal law.· Defendant 

also alleges that his waiver of an advisory jury recommendation for the penalty phase was 

unconstitutional because it was not appropriate or unequivocal. 

The Court finds that Defendant's allegation is without merit. The Florida Supreme Court 

has held that Hurst should not be applied retroactively to defendants whose death sentences 

became final before the issuance of Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 

· 556 (2002), or before June 24, 2002. Asay v. State, 210 So. 3d 1, 22 (Fla. 2016), reh'g denied, 

SC16-102, 2017 WL 431741 (Fla. Feb. 1, 2017). In the instant case, Defendant's death sentence 
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became final on October 4, 1982, when the United States Supreme Court denied Defendant's 

petition for writ of certiorari. Thus, Defendant is not entitled to relief under Hurst because his 

death sentence became final before Ring. 

Furthermore, the Florida Supreme Court has held that a defendant who waived his Sixth 

Amendment right to jury factfinding in sentencing procedure is not entitled to relief under Hurst. 

Mullens v. State, 197 So. 3d 16, 38 (Fla. 2016), reh'g denied, SC13-1824, 2016 WL 4377112 

(Fla. Aug. 9, 2016), and cert. denied, 137 S. Ct. 672 (2017). Here, Defendant waived his right to 

jury sentencing when he pleaded guilty to first-degree murder and burglary. See Exhibit A, 

Transcript of Plea and Sentencing Hearing dated August 11, 1980, pages 5-7. The trial judge 

conducted a thorough colloquy and asked Defendant if he understood that he was subject to 

sentences of either death or life imprisonment. Id. at pages 6-17. The trial judge then confirmed 

with Defendant's trial counsel that Defendant fully understood the effects of the plea 

negotiations. Id. at page 15. Thus, based on the record, the Court finds that Defendant 

knowingly, intelligently, and voluntarily waived his right to jury sentencing. 

Accordingly, Defendant's motion is denied. 

Based on the foregoing, it is hereby 

DONE AND ORDERED in DeLand, Volusi 

April, 2017. 

RAUL A. ZAMBRANO 
CIRCUIT JUDGE 

---- day of 

Note: Defendant is advised that he has the right to appeal within 30 days of the rendition of this 
final order. 
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Copies to: 

Kenneth Quince, D.C.#075812, Union Correctional Institution, P.O. Box 1000, Raiford, 
Florida 32083 

Raheela Ahmed, Assistant CCRC, abmed@ccmr.state.fl.us, support@ccmr.state.fl.us 

Maria Christine Perinetti, Assistant CCRC, perinetti@ccmr.state.fl.us 

Reuben Andrew Neff, Assistant CCRC, neff@ccmr.state.fl.us 

Rosemary Calhoun, Assistant State Attorney, eservicevolusia@sao7.org 

Stacey E. Kircher, Assistant Attorney General, capapp@myfloridalegal.com, 
stacey.kircher@myfloridalegal.com 

Hon. Laura E. Roth, Clerk of the Circuit Court 
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IN THE CIRCUIT COURT OF THE SEVENTH JUDICIAL CIRCUIT 
IN AND FOR VOLUSIA COUNTY, FLORIDA 

STATE OF FLORIDA 

v. 

KENNETH DARCELL QUINCE, 

Defendant. 

CASE NO.: 
CLERK CASE NO.: 

___________ ,/ 

EXHIBIT "A" 

HONORABLE RAUL A.ZAMBRANO 
CIRCUIT JUDGE 

1980-00048 CF AES 
1992-030399 XXAES 
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The above•atyled c~u•• ealtllllt on to be he~rd before the 

Honorables. James Foialan, clro~it Judge, -.t the time 

and place abow indicated. 
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· P. O. BOX SOOI 

LAWRENCE NIXON. Eaquire • 
A••i•tant Stat• Attorney 
on behalf of.the state of Florida· .. 
HOKARD a. PEARL, E1qu,ir9 
Aaaiatant Publie D•fender 
on behalf of defendant 
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Dmm1.'a l>ARCELL QUINCE 
De,fend&n t 
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· neputy Official Cow:t:: Reporter.-· -· 
Sevent:h JUd!cial Circuit. of Florida 
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'?BB COOJ\ft1 41'he next .. ti:er to come befcro the 

court 1• the o«•• of th• State of 1'10.:dcla veraua 

Kennei:h Daroell Quince. 

Thia l• Ca•• Number 80-48-c<:. 

" 

Let the record reflect that Kenneth Darcell Quince 

ia hore before the Cour't.. Ha is represented by Mr. 

Pearl, of our Public Defender's office~ Mr. Nixon 

repreaente the State. 

Mr. Pearl, I understand th~ro is a motion before 

the court at this til'l\e tht. • ..,a.• filed this t'!lOrning, a 

motion to dismiss. 

MR. PEARL: Yes, Your Honor. It is eaptioned 

motion to dismiss, but it ls in essence a motion to 

oot!lpel the State to elect wl)ether to dismiss Count 2, 

C';':\Arqing aexuo.l battery , c,r Count 3, charging burglary, 

aa one of thoee two counts as the underlying felony to 

Count l, which is a charge of murder in the first 

degree • 

An~ al though th• charge i e thn.t MJ.·. Quince etfeot · 

the death of the victim by~ p~arneditated design, it ia 

in tact a charge of felony mu~der, which waa OCBllllitted 

either during the burgla~y or puring the eexua~ 

battery. 

Aa authority for 1IIY mot~on, I wouU like to cite 

PHILIP J. CHANFRAU A ASSOCIATES~ 
COURT REPORTI!RS 
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to th• court the caee of State of Florida verau• 

Pinder, P-1-n-d•a•r, 375 Sou~hern Reporter 2d, 836, 

a deaision of the Supreme Court of Florida of 1979, 

which I submit to the Court iu controlling, and in 

fact almost identical to the situation ~e have 1n thi• 

aaae today. 

THE COUM t St-ate. 

MR. NIXON: Your nonor, t~a statG would concede 

the merits of thi.? motl.on in:soh~ 31! that tho motion i• 

:really a requeat of the Steite t'.o ole,~t to 11't4',rge one of 

the unc.orly1nq felor1;1 oou.nta cor.ta5ned in the indiot-

The Stat~ is elacting to ~er.ge Co~nt 2 with Count l 

as far ~s the factual b~Gis, ~nd that the matter is 

now before the Court upon .,tipc1lation by the State, in 

view of the defendant's mo'dor. widGr the authority of 

State v. Pinder, that the murd~:r i1\ t.\.e first degree, 

that the underlying facts of. thnt will be a murder 

felony involving the colM'lis::icn of Gexu.al battery, and 

that the plea that is to be entered in this case, 

based on prior repr·esentation before the Court, will be 

as to Cou."lt l and Count 3 ollly .. 

THE COUR'l'; So in other worde, Count 2 is dis­

wis&ed? 

MR. .NIXON i Insofar, Your Honor, aa it• s diamiaaed 
-----~--~----·~-. _ _,_ _________________________ ..... 

PHILIP J. CHANFRAU & ASSOCIATES 
couin RtPO~l~R~ 
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MR. PBA..1'.La Your Uonor, that kind of leave• it in 

lisabo. 

I would like to have Count 2 dismissed by the 

State. 

If the State wish~s t.o wait:. until after. the Court 

has determined that the pl.ea entered in this eauaa i• 

voluntary, t.hat is f.h\e. But at ieast 1:1t. the end of 

these proc~ecings I would lUce to t.av!ll a dismiesal 

in those terms. 

MR. NIXON; Your lionor, t.he St.ate in junt -- h 

agreeing ...,i th the distnissal. '!"hat ia what I s~id. 

· we a.re st.lpulating thll. t count 2, in terme of the 

underlying facts to support tht~ charge of first degree 

murder, haa merged into Co~nt 1, and that we are now 

only before the Court ,on Courn: 1 an<l Count 3 for pur• 

poses of this ple~. 

THF. COTJR'!'i Oka:'. I will accept the State's 

position on that. 

Mr. Nixon, if y~u.will g8t me a vritten order on 

that 

MR. NUCON t I w!. ll , Y 01.11: Bonor • 

'l'HE COURT I -- please . 

AA. PEARL: Your llono1:', then tlie defendant ia 

---------·-·-------------------------' 
PHILIP J. CHANFRAU & ",,SSOCIATES 

COURT R}.P~,lllf.R~ 

P. O. BO.le 500~ DAYTONA Bl:ACl'I. fLOIUOA 
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ti.fore th• Court and does hergby ...ave !or: leave to 

wi~draw hie pr•vioualy entered pleas of not guilty' 

to Count• 1 ancl 3 of the tndictmen~, and announce• that 

he i• :ready f.or rear~aignment, and waive• the reading. 

of the fo~l parts ot the ir,di.ctillent ~ 

MR. PF..ARLs Just the form.al parts. 

I believe that. Mr. ou~nc~ should be ln fact 

formally rearraigned upon Count$ land J, and those 

should be r~a<l to him • 

Trm COURT·; Agreed , 

State. 

HR. NIXON: Th~nk you, Y<nr Honor •. 

no you anNwer to the n.\Une! of Kenneth Oareell 

Quince?. 

TUE PE:FEmJANT; Yeah. 

"1R. ~IKON: All. right. 

Th~ State is at this p~int rearraigning you on 

~he indictment ae to C~unt land Count l of the indict­

ment only. 

Count 1 of the indictl!K'lnt reads aB followai 

Charge, murder in the first degree~ ir1 violation of 

Florida Statute 782. 04; specificati.ens of the charge 

are _in that Xenneth Da.:r:cell Ouino• did, on or about the 

28th day ot December, 197~, in Volusia County, Florida, 

PHILIP J. CHANFRAU & ASSOCIATES 
(OURT REPORTERS 

P. 0, SOX 5003 o;..YTONA BEACH. FLORIDA 



r 
\ 
i 

i . 
I 
l 

t 

then and there unlawfully.and from a premeditated 

de•ivn to effect the de.ath ot one rrancesBoWdoin, a 

human b•ingf did kill and murder Prance• Bowdoin by 

., ! •~rangubtion. 
' 

~ : Bow do you plead to Count 1 of the indictment? 

THE D~t Guilty. 

MR. NIXONt As to Count 3 of the indictment, the 

charge •peoitiea b~rglary of an occupied dwelil.in.g, in 

violation of Florida St&tute Sl0.02J specifications 

of the chi\rqe ·are in that. J<enn9th Dll:r.~ell Quince did, 

on or about the l8th day of December, 1979, in Volust, 

Cou.M:y, Florida, did unlawfully commit burt;lary of a 

dwelling, tne property.of ~ranees Bowdoin, located in 

the vicinity of 133 Whita Stre~t •. Dayte,~a Beach, in 

the county and state afor.esa!.d, t.ht~ sal'l\e being occupied 

by -Friuicea Bowdoin, a tn.unan being~ with the intent tp 

oomroit an offense therei!.'lt to 1-d.t, theft, e.nd in the 

course or :,~itting !:laid ot'fe.i~e t.hat said Kennet.h 

Da.rcell Quine<' a.Ld l'!\b.ke an tU:IJHl\ll t upon P'ranae.e 

How do ybu .,J.aa ... ~ tc, Cotll'\ t. ... 3; 

TltE DEJi"El-1DAN'7 • ;~11 t;y. 

~HB COURT, lt i~ my understanding, Hr. Pearl, 

and I want. toge~ thi~ ~tr~ight tor the record, that 

the oefendant 11 tenderiti~ tQ the Court a pl•• of 

guilty to Counts 1 and 31 :::h£re: is only one co-ndit.ion 

~,.----------·---..;.......;..... ____ _ 
PHILIP J. CHANFRAU & •\-:;SQ(I.ATES 
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to this plea, that ia that th@ r.ourt agre~ with the 

d~fenae in waivi~9 a jury•• to a roaoanen4at1on •• to 

, ~ "'"" --- e.eath in ~heae proceeding•, that the Court vould 

order a preaent.ence lnvasti_gation, and that tbis matter 

would be aet tor hearing·~ a later dat~, •o that t:ha 

' defenae ·oould present matters in ntitiga~ion to the 

Court, without a jury being present, a.nd the State 

c~:mld present Il'latters in. a~(Jrevation to the Court., 

without a j~r~, beinq pre~i-~nt·, ~nd thl!ln the Court would 

make its' decision baaeo on the PS! and the ffl.llttere 

submitted in ag9ravation and ~itigation, Is that 

correct? 

M'R. Pr::J\Fl.: That ia correc~, Ytmr Ronor. Md in 

order to give of!ect to that c~nditinn, th~ defendant 

does now waive hi~ stat~tory right ta have an advi•ory 

or se11tencing jury convened, and t""eguests that the 

matter of sentenoin9 be adjudg~~ by the cou~t without an 

advisory ju:::-y. I 
MR. NIKON; Your Honor~ I aleo would want, prior 

.: ' to · goinu into the t,lea dialogue, that the de fendAnt 

~t doeo understand and ~hat the State does announce ita 
. 

" ~ntention that at .t~e hearing phase of thia case, aa 

!l to penalty, that the Sta~, will be ad-.ooating without 
i 

.\l. l reservation that the death· P41nalty should be ilnpc)eed 

under the oireumetanoes of this caae. And 1 want to . 
2~ ! 

• 1 
I ---------

P. O. ISOX SOOS 

PHILIP J. CHANFRAU & ASSOCIATES 
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make eure 'the &tfendent undarsta.nds we'll be ntakingo that: 

arguJQent., th•~ there ia no condition in regard to any 

type of recomniendat.ion ot lenienoy or any other au.t:Ul" 

~att~r re9•rding the entry of the plea. 

' MP.. Pl!ARI.r No~•ueh etipulat!on has been offered 

or entered into with reapect to the aentenae. 

Mr* Ouince, before I e~n ai::oer.>"t your plea, 1 t ia 

neoes~ary that I explain th~ ~tfect of your plea ot 

guilty here today to you. 

If you have any quostionE dud.n~ my explanation, 

please stop mo and ask any question~ you have of !!1\8, 

Mr. Pearl. 

No,.,. wh.-it you are doin9' today h.as very serious 

consequences or: yol.\r lH'f:3, and lt is important that you 

un.derstand f.ully .,h'°'t is qo.ing <m here tod•.Y• 

Do yo~ understand the ~l~a ne~ot!ation• today? 

THE DE'FF.NOJ\N'1' 1 Yea\h .• 

THE COURT: You ar7- plsading guilty,to Count l 

and Count 3t you are waiving the'riqht to have a jury 

give me an advisory 'recommendation as to ~hat sentence 

I should iMpose as to Count 1, life or death; and that 

matt•r will be determined by me alone, after having 

ordered a back']round investiga~ion. what've call a 

PHILIP J. CHANFRAU & ASSOCIATES 
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PSI, al\d af~er having a hearing, at which time yolff 

couns•l will giv• ~••one why there •~uld be life itrlpri -

onment., 1u1 oppo9ed to th• StAte, which will pr•••nt 

evidence at th•t heAring calling for ~he death penalty. 

t>o you underetand ~hat? 

'THE DEFBNOANTi (Node head} 

TUE COURT1 now do you understand that th• State 

is g;oing to seek t.he death penalty in th.le case? 

Tl!F COURT: OkAy, 

!-i:r. Quince, when you pleei{5. gUil ty in the State < ! 

Florid&, you are admitting the truth of the ch~rge, I>o 

you underat~nd thAt? 

TUE OEFE"NDJ..'lT) Yeah. 

THE COU~T: Now that's opposed to pleading not 

guilty. If you plead not q~il~y. before you could be 

convict~d thi. St.ate would have the burden of provinc,J 

your guilt ~yond and t<> t.M exc:lusiori of evP.ry reason­

able doubt. Do yo\l understand that? 

'l'llE DEFEUOANT: Yeah. I kno11t .. 

TUE COURT1 When you ~ntez- a ple• of guilty in the 

State of Florida, one of the things tha.t a plea of 

guilty does, it HVe:re]J litiits your right. to appeal the 

PHILIP J. CHANFRAU & ASSOCIATES 
COORT REPOR!!RS 

P. 0, BOX S008 0.4'1'TONA BfACH, •FLORIO.A 
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jUdgment. and •••tenc• of this court. :tf you v&nt.-4':t:o 

appeal ·ay judgment and unt.anae after 1011 haw ••n« 
a plea of guilty, you "Ould. have a. very 4ifflo\Llt U.. 

doi:ng so. So a plea of.guilty narrow• your right w 

appeal. t,o you understand that? .. 
THE D.F.P'ENr>ANT: Yeah, I understand. 

THE COUR'J' 1 I' e, going to ~laee you unde~ oath· an4 

ask you aome queatiuns. Yot~ must ana~tU:· my question• 

fully and truthfully. 

Mr. Clerk. 

fmiereupon the defa\?ndant was duly sworn by the 

!.. clerk.} 

j.; 

I'/ I 

:·, 

... --: ' i· 

::? 
i 
I 

' 
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25 

THF! COUn.T: tiowold a.ro you? 

THE COURT: J.nd before you '"'or.e in jail, whore did 

you live? 

Tm; OEl-'"'.ErIDAN'r: 321 White Street. 

TnE COURT1 How long have you lived in Daytona 

Beach? 

TUE D.EPENDJ\N'l': All my life. 

Tl'l'F. COURT; Where did you go to uchool? 

THE D~~RNt>J\NT: Ma.inland. 

THE COUlt'l': Ho~ much schooling did you have? 

THE DBFENDUTt I atopped in tbe eleven~h 9rade. 

'?HE COUnTi Eleventh grade. Oid,you go to 

PHILIP J. CHANFRAU & ASSOCIATES · 
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~i111iln4 High ~oho(,17 

~~I Yeah. 

1'RB COU1l'1' 1 All right.. 

,• . 

Do you read, writ:e, r,pq.k and un&tt:•tand ~ 
. 

Bn9l!ab langua9• without ditticulty? 

'l'HE COURT, : What: type o'! 1t0rk have you done, what 

type of jo~a 0% oe~~pat1on? 

'rB!! DU'ENI>AN'!': ! vaa a land.•ca.per and a h,a.vy 

equipment operator.· 

'MJE COURT: 0:'l you now or at any time in your pa8t 

ha"4t you •uttered from any ,nental or elDO~ional 

THE DE'f.l'lnrnAHT: No, 

fflE COUR'l' 1 Are you sober. &J'id coml)6ten t now? 

'rt!! COURT, Yo"t:. •r~. not ,inder the influence ·of 

a.~y drug or alcoholic beVGrage? 

'l'HB, EYS.P!;h-OMT s No • 

'rlf~ C'OOR'l't By your plea of guilty yea are qivll.1u1 

~P certain ot~er rights: Your rig~t to raiftain •il8Jlt, 

that 1•, yo~r right a~ainst: s&J f-incrµiain~t:i~n., Ab10, 

you are gi vlng up you1· ve~y i·mportant t"igh~, t:o a ·j:uy 

trial aa tq your guilt or innoc•nce J , a~ that: .. t:d.&l 

. ' 
J>,"C?., l!~X scioa 

.. 
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co11tront th6~• .~ · :bltt:!.~ ,1u1ainst: YC>\ft .~'. ~--~pt(:;.)\ 
- ' .• ~ ..... :,. ... • "lo*'• ,•i • • ~ ' ~ • ... ~~--·~·,·:*;' }4:·.::·.{, :·~· .. ;,., 
to ~l, the --~~&µ\09;_0! tho•• ~ho ,t.~•~*i'J.i:-'~~·.·. _:' 

,·¥ ... ·.•· -:. , , 1• • .' ··' .. :·/~~::..: :: ~.::..~ ·"c 
bebalf_. • .ffhe~-:;,u;1 be ~ ·Jfurt;he~ t:rial 0,~ t4ny'JH,q~~ :.: .. ·.' -~;/ 

' ·... " . •. .. 

oo yo~ .... u:le:re~cl- .th~t? · 
.. 

.. 
11:lE DEP£t:fD).NT; Y.aah. 

I 

aggoravation nnd tiil.tigil:don a.t a later d'at.e. Do yo\l 

under•tand that? 

Tim J?E1'?:m:)1~rr; ireah ., 

TU~ COU1tT: All",..,, by your plea YCH:l ,,re givin9 up 

your right: to c.otnpl~in on .~Ppe~l, .,.,b~ut any prior rul1n9 

the Court ~as made tn·yaur eaee .. Do you.und~ratan.~ 

that? 

THE Ol'n'ENDANT: Yes:. 

factual recit~titin a~ to cou.~te 1 and 37 

M?.. UIXON 1 Yori, Your f!o:'lO:t';, 

l:'irl5t, as. to Co~t l of the I'nf.oniation, ·m.~•t·::. . . : . ~ . ,• . . . . . 
,• ,"'.. • ¥ 

in the first degrolS, ln violat.i,on of .f'lor:lC,a Sta":tlite 

1S2.04, the st~t«!t.'-iouic.:l'lave bct?r. isbl{) to p~..,.·~~:t): 

1 
the testimony of ~rry :tie"'•i•· and ·_;~hl'!o,.1~-11,: ~~: t~-~~~Y: ·.; '.: 

" I cf e,cp~rj:ll fro,n t .. S~f<>=d Cd~--~, H -u ;;\~· ·. 
2

~ I Heillca1 ~jer'-•~ Off'ice u.eJ:e,.nd.~ t,he r•t-~l. B'lq'•ai.f·· :'.: 

~> !l . · 9f. ~veat:·19aU~~;. '. ~t )(i!._. .Q\\tnoo . eiito.,•d ~. ,-~Id.~~;: . 
: .. '.· . .···: .: .. , .. ·.:, .,. . . :" ·;:,_: .... /: >.:(· .. ,-~;,:,;i::. 

_:_~~-. ;.1... ___ ·:..:.:0:...1!...:.. _··"_r_.u_·_a.:.._ •.:.:~i:....-:.:..· lKMlo_ ...... : .... ·_:· _---~--·.:..·-,il_,n ... "'_e_i_:.c:r_·h-~
3

-~...;:_~_wo_:..·Y_.ta~··.:..·r~;· .. J.;:;,;r,..,.~.;.;.:~~'.':"'~: .... ·~..,.~~~~-#.,,·:-.::-',,•~·~~·:~:,· 

· .. ---~11.H~-,_~~~AN~\{~ ·-.~s~Ci~t~s t~/~£~fL,_ .. ::. 
,: o.. !,OX •!1>1'.~:: ;,(~d~'/J;~ . :'\/~,~~: ,,, ,, ... 
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r-· am. of the- of'ienM ahe nai&ad in a and.me. aii 133 

White S'trtaet:, that she wae in t:btl raiduoe alone • 

Mr. Quince •nund th&t reaiden.oe throUfh the 

back enuyvay, forcing- an enuy point thro119b a vindov, 

into the ltitehen a,:9a other reaidene•. 

'l'hat. h• at that time or during the prooeas. of the 

entry onto the re•idence ••••ulted Franc•• Bowdoin, ud 

during the proce•• of th11t al8auJ.t, more particularly 

a aexual aasault, there b4ing evidence of .. ~1 

battery being committed or~ tt•. Bowdoin, t,hat during 

tho!l.t -- t:he proces• of that assault that. h• atre..1v1lad 
' 

her to death, leaving her lying in her rooM. 

That in addition~ that during the course of 1:he 

circumstance•. surroundin~ the th at degree aurder, that 

the evi'1ence would show'that he ~dditlonal.ly reJa<>vad 

trom the reaidenee -- thia• now goir:t3" to tact.• and . 

circwaetancee ... to count) of .the indictment--. that 

he removed article• cf per•onal p:rope,rty .. ..rlonginq t.o 

the deceased, Ma. Bowoi'lJ that that property vaa b.ter 

identified ae having t.,e~n pa'Wned t:he tollo,,i1,g da.y ry 

th• defendant. 

In addition.~o that, when t:he poliM confront-a 

Mr. Quince with the faotR ancl aircumatimCJ•• oft.he 

1nveat19ati0n, tha~ he made a writ~l!!ln confeea.ion •• t.o 

. " 
p, o: ·eox ~ooi 

I 
i' 

,· 



I 
' 1 j Prence• BoV4o1nr that in addition t.o that tu. made oral 

j •'tat ... at.a to O.tective LGwi• of th• Daytona Beach 
! 

' J Police Depart.men~ admittin9 tha burglary aa well aa the 
; 

•1 i sexual battery that hu been alleged aa being the \Ui.t'J.e:r-

lying felony of the murder charge. 

That the oircumstanoe$, obviously, of the entry 

were dono without the aonaent of Ms. Bowdoin, and that 

all the circumstantial svidenca as lndicated did prove 

the aspe-ct of the sexual batttary as 'dt!l.'l.l as the taking 

of property of a valu$ of one dollar or mox~ ~ith~ut 

the consent of the victim in th~a cause. 

. , 
Th~t additionally, investigation would show that 

dUl'ing the process of the b1.1:rgla:ry that. Ms. Bowdoin 

was alive and aleo ""ns 8truck: physical eviaenae will 

indicate more t:.han one type of injury, beoidea the 

strangulation of Ms. Bowdein, ."l~ri.ng th~ procoaa of the 

co111J:1ission of tht: as11a.·. l t. · 

That these all occur.red on or ~bout the 28th of 

oecelllher, 1979: all occUl:'r.ed v1.t.hin 'lclusit County, 

P'lorid,a. 

' 

THE COURT, Sir., do you ~d,iit t.he truth ot the j 
charge& by th3 State of Florida against you? 

'l'HE DEFENDANT: Yea. 

TUE COURT, lia.s anybooy promised you a light 

. aentenca or that. you wuld otherwi.ae be rewarded 

; 
j' 
I 
l 

i 

I 
I 
I 

it you I 
. -------------------·----1 

'PHILIP J. CHANFRAU & ASSOCIATES 
COU!ll ~EPOR1;11S 

P. o s.:>x so::,; DA.'ITOHA BEACH, fLOR1DA 



~> "• 

.plead guilty? 

TBJ! 1)~1 Ho. 

JI TBB COUBs Do you unaratand tbare i• no cleal •• 

4 I to the a.n~ence in th!• aaaa? 
' I 
! 

• t THB DBl"BNDJUrrt Yeah. I under111und. 
f 
I 

.. 

... 
• I 

. ' 

' -

... 
.: 1 

ffMR CO'Olrl'1 Has anybody threatened you or pr••-

sured you to 1Dake you plead? 

THE DEP'ENDAN'l' f No • 

THE COUR~r You are repzaaented by M~. Pearl, who 

stands to your aide • 

Have you told hlm cverytning you know about your 

caae? 

THE DEPENDANT: Yes. 

THE COURT, Are you satisfied with his sarvic•• 

aa an •ttorney? • 

'rHE DEFEND~"t'I'f Yeah, I'm satisfied. 

'l'HE COU'P.T : Okay • 

Mr. Pearl, does the tlefenda.nt fully understand 

the effects of the plea ·negot.iatic,nfl? 

MR. PEARLs Your Honor, based upon th$ oonf•rence• 

l have had with Mr. Quince, I hav~ the impression and 

ma convinced t.o a moral certainty that h• understand• 

tjle nature of t.he plea. an4 the polll"'-ible oonaequ,mcea of 

t.he plea which he haa entered today, 

THE COUR'1'1 Mr. Quince, there !a ona other: f:hin9 

•. 

PHILIP J. CHANFRAU & ASSOClA TES 
COURT Ri;PORTER$ 
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I want to olarify vit.h you-. 

d.gre•, yc:u could reeeiTe dea.th by el.•ct.rocution, or 

you could recelvs life and •entence without p4role 

until at least twenty-five year• have pa•••d .• 

Additionally, ther>r.. is potentially another sentence 

a11 to Count 3, potentially. And you could receive 

life ill\priaonmen·t fot that, alao; and t.h&t could be 

placed on top of ar.J sentence imposed aa to Count l, 

Thoy could he run consecutively. 

Do yo1.1 understand that? 

'l'HE COURT : 

HR. PF.ARLt 

Okay, I 

Your Honor~ it 1.e t.Ne, how~ver, is it! 
not, tl:.at. at the court's r.:iis"°r-at·.ior: tti,1lt that aentence 

upon Count 3 co_uld either be fo1poeed conseicutively or 

co:ncurr~ntly, as the court nui:y then s,ee fit:? 

Tire COURTs That is tx-uo, 1 just war.ted to take 

it <1t 1ta worst 

>me P&ARI.t1 Yea, sir, 

THE COURT1 ~- and explain that to hi.M1 

oo you nave any q~eations abou~ that? 

THE DEFENDAN'l't No • 

"t1!E C001""1 Do you have any que•tions about any-

l 
i 
I 

I 
I '-----•u••-·--~-------------------..:..--.._, ___ _, 

?. 0. llOX 5008 
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fl1B COURT1 All ri9ht. 

Sir,~ Conrt find• you ale.rt. and intellige11't, 

you wideretan4 -~ ~tun, of tJw cha~•• avalnat yuu, 

and appreciate the oon•effUen~• ot.· pleadlnq guilty1 ~. 

facts which ·the State i• prepared t:o prove II and vhiah 

by yoiir plea you adlait, are •ut~ioient to sua~in the 

plea~ 

The Court further find• your deciaion to plead 

guilty 1• freely, voluntarily and intelligently macle,. 

you ha~,e had the advice and counsel of t:. competent 

attorney, with whoa\ you say you an sati•fied. 

~ha plea of guilty i• acc•pted~ I -&DI. aaking that 

tho Departaent of Corr-etion• dd a PSI vithtn thirt.y 

daye from thia date. 

Counsel, I would like you to get hearing til'IG a 

thirty dayu frolll t:hie dat9. 06eide al!IOJ\g your_8elwa 

hov m'Qcih ttJN you are going to need, get th• hearing' 

time from ay aecr•ta:ry today. I dori 0 t thi.nk th•t th.la 

matter should linger~ 

MR. PBAJU.s Ye•, Your Honor. 

.B 1· 
Z•I .enc..) 

(Whereupon the clerJt and t.he cout-t bald a c::onf•r-

i~ I TU COtnlTi Bow about Count 21 Doea that a'ta.n4 
:., .. ,, 

p, 0, B~X S~ 
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MR. HlltM a Your Bono~, it. •~and• tllH'ffed. 

'J'b •COU'R'l'• lf YoU would giw M an order to that 

effect. 

nothing but ay•1!ity •· As I under•tahd it. --

NB.. NIXON, Your Honor, I would thon u88 the t:era 

it'• been al>andoned. 

MR. NIXON: ··- the Court on •tipulation can ..ake 

that finding. 

Tt,o eonce.rn I have, Yout< Honor, is to Jllake cer-

allow mt, not to arg•~e tha facts and. c:il:'cwutanoa• •• to 

what ia <;ont.ained in that count, and tli.a~ there 1• 

no question that the State hasn't 4bandoned in teli'l8 

ot aggravation the elrawuata.neoa su.rroundin9 ~be death, 

or that tha~ in f~ct i• the basis of the \lnd•rlying 

felony. 

MR. PEARLt It i• the und•rlying felony, and th• 

State ia not eatopped or barred in apy way f~ 

Pt•aentin9 the ~aote concern.inc; the und6rlying- felony. 

Bu-t l th.ink in the interest of rq client --·· 

THE COURT, As far aa jeopar~y or penalty, or 

Pl-:flLIP J. CHANFRAU. It ASSOCIATES 
COVIIT Rll'6.itT£11$ 
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anythin9 eiae like that- it atand• di~•~d • 

MR. 111:IXORr Your Hon.or, you haw raqu,.tt.ed the 

State prepare an ordu, Part of that orct•r would .be 

state•• aclcnovledpment. that. t.Mt coW'lt 1a diaaiased 

a.nd that no liability i• -~ 

tion by the State • 

. MR. PEARL I The Pinder case clearly ••Y• that the 

defendant may not-be eithar convicted or puni•h•d for 

the W\d•rlying telony. And that ia why ! think that 

diamissal 1a co~p~lled, 

Tlfe COURTt To that oxtent_. I a.gree with you. 

MR. PEARL; Thank you. 

(Whereupon Mr. Nixon uzi.c Mr, Pearl beld an ot.f­

the-reaord diucuss!on.} 

WlIERBUPON '-~1e proceedin9s were conoludedw 
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STAB or PLORIDA ) 
) 

COURff OF VOW9JIA ) . 

I , ltobin r. Suold., do HJtREBY CER'l'lff tha-t th.a 

to,:a9oing 19 pagea oonatit:ute a true and aoaq,lete tranao2:'iP~. 

of the Pl'OOeedin9s ~alcen and reported by me in the afore• 

'· t ·nwtnt.ion.ed cauae at the time and plao& herein ••t for~, 

•aflle having been befor•·the HonorAble s. Jasnea FoJU1tan, 

- · Circuit Judge, aaid·cause being caa~ 80-48...CCt St•te of 

Florida "'8,:au• Kenneth Darcell Quinoe1 Defe:1d11nt.. 

.. . . 

Z·i 

WITNESS my h!l,lld and ofi'ie.ial ~eel in the city of 

I>&ytona B~aoh, county ct Voli.uJi.s, atat., ct P'lo.ri'1a thit 
") t,: 

~ .. y, ··- day of Api-il, A.:J. 1 141:n .. 

• ' . '. / . 1:· • * t 1 ~~.,(/"'I l( 

Deputy Ofti~ttrcoun"'Ro~'i-fu' .. · ~ -· -
seventh Judicial Circuit of Plorida 
~otary Public, Stat~ of Florida &t ts~qa 

My cownis!Jicn S>tpir~rn ~/H/83 

•,I'll 

______________J 
PHILIP J. CHANFRAU & A~SOCIATES 

COURT REPORTER$ 
r. O. SOX SOOS DAVTOHA BU.CH, FLORIO.A' 
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IN THE CIRCUIT COURT, SEVENTH JUDICIAL CIRCUIT 
OP FLORIDA, IN AND FOR VOLUSIA COUNTY 

CASE NUMBER 80-48-CC 

STATE OF FLORIDA 

vs. 
FILED IN THE OHICE Of THE 

CLERK Of TtlE Cl:'.CUIT COURT 
VOLUSIA COUNTY, FLOl<IDA 

ICENNETH DARCELL QUINCE, APR 28 1981 

Dofen<lant. 
V. V. SMITH, CLERK 

a, 

Volusia County Courthouse 
DeLand, Florida 
August 11, 1980 
9:00 A.M. 

TRANSCRIPT OF PROCEEDINGS 

The above-styled cause came on to be heard hefore the 

Honorable S. James Foxman, Circuit Judge, at the time 

and place above indicated. 

PRESENT: LAWRENCE NIXON, Esquire 
AEsistant State Attorney 
on behalf of the State of Florida 

HOWARD B. PEARL, Esquire 
Assistant Public Defender 
on behalf of defendant 

KENNETH DARCELL QUINCE 
Defendant 

ROBIN F. SUOMI 
Deputy Official Court Reporter 
Seventh Judicial Circuit of Florida 

Others as may appear in the transcript 

W-IEREUPOU tho following proceedings were had: 
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to the Court the case of State of Florida versus 

Pinder, P-i-n-d-e-r, 375 Southern ~eporter 2d, 836, 

a decision of the Supreme Court of Florida of 1979, 

which I submit to the Court is controlling, and in 

fact almost identical to the situation we have in this 

case today. 

THE COURT: State. 

HR. NIXON: Your Honor, the State would concede 

the merits of the motion insofar as that the motion is 

really a request of the State to ulect to merge one of 

the underlying felony counts contained in the indict­

ment into the murder count as charged. 

The State is electing to merge Count 2 with Count 1 

as far as the factual basis, and that the matter is 

now before the Court upon stipulation by the State, in 

view of the defendant's motion under the authority of 

State v. Pinder, that the murder in the first degree, 

that the underlying facts of that will be a murder 

felony involving the commission of sexua_l battery, and 

that the plea that is to be entered in this case, 

based on prior representation before the Court, will be 

as to Count land Count 3 only. 

THE COURT: So in other words, Count 2 is dis-

missed? 

MR. NIXON: Insofar, Your Honor, as it's dismissed 

PHILIP J. CHAN FRAU & ASSOCIATES 
COURT REPORIEkS 

P. o. aox 50011 DAYTONA PEACH. FLORIDA 
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------·--~--------------------------~ 
THE COURT: The next matter to come before the 

Court is the case of the State of Florida vorsus 

Kenneth Darcell Quince. 

This is Case Number 80-48-CC. 

Kenneth Darcell Quince. 

Let the record reflect that Kenneth Darcel! Quince 

is here before the Court. He is represented by Mr. 

Pearl, of our Public Defender's office. Mr. Nixon 

represents the State. 

Mr. Pearl, I understand there is a motion before 

the court at this time that was filed this morning, a 

motion to dismiss. 

MR. PEARL: Yes, Your Honor. It is captioned 

motion to dismiss, Lut it is in essence a motion to 

compel the State to elect whether to dismiss Count 2, 

charging sexual battery , or Count 3, charging burglary, 

as one of those two counts as the underlying felony to 

Count 1, which is a charge of murder in the first 

degree. 

And although the charge is that Mr. Quince effected 

the death of the victim by a premeditated design, it is 

in fact a charge of felony murder, which was committed 

either during the burglary or during the sexual 

battery. 

As authority for my motion, I woul.'1 like to cite 

PHILIP J. CHANFRAU & ASSOCIATES 
(OUIIT RtPORIERS 

P. 0. UOX !>0011 DAYTONA BEACH, fLOAIOA 



I 
l 

I 
j 

I I 
I 

·l 

(; I 
-, I 
I 

H I 

~ I 
I 

[U I 
I 

I I 

I.'. 

[.j 

I(> 

I 7 

l,'i 

[ <) 

::o 

2l 

2-1 

in terms of the formality of the indictment, yes, sir,l 
it is. 

MR. PEARL: 

limbo. 

Your Honor, that kine. of leaves it in 

I would like to have Count 2 dismissed by the 

State. 

If the State wishes to wait until after the Court 

has determined that the plea entered in this cause is 

voluntary, that is fine. But at least at the end of 

these proceedings I would like to have a dismissal 

in those terms. 

MR. ~IXON: Your Honor, the State is just -- is 

agrae:!.ng with the dismissal. That is what I said. 

We are stipulating that Count 2, in terms of the 

underlying facts to support the charge of first degree 

murder, has merged into Count 1, and that we are now 

only before the Court on Count 1 and Count 3 for pur­

poses of this plea. 

THE COURT: Okay. I will accept the State's 

position on that. 

that 

Mr. Nixon, if you will get me a written order on 

MR. NIXON: I will, Your Honor. 

THE COUR'l': -- please. 

MR. PEARL: Your Honor, then the defendant is 

PHILIP J. CHANFRAU & ASSOCIATES 
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before the Court and does hereby move for leave to 

withdraw his previously enterad pleas of not guilty 

to Counts 1 and J of the indictment, and announces that 

he is ready for rearraignment, and waives the reading 

of the formal parts of the indictment. 

THE COURT: In its entirety? 

MR. PEARL: Just the formal parts. 

I believe that Mr. Quince should be in fact 

formally rearraigned upon Counts 1 and 3, and those 

should be read to him. 

THE COURT: Agreed. 

State. 

MR. NIXON: Thank you, Your Honor. 

Do you answer to the name of Kenneth Darcell 

Quince? 

THE DEFENDANT: Yeah. 

MR. NIXON: All right. 

The State is at this point rearraigning you on 

the indictment as to Count 1 and count 3 of the indict­

ment only. 

Count 1 of the indictment reads as follows: 

Charge, murder in the first degree, in violation of 

Florida Statute 782.04; specifications of the charge 

are in that Kenneth Darcell Quince did, on or about the 

28th day of December, 1979, in Volusia County, Florida, 

PHILIP J. CHANfRAU & ASSOCIATES 
COURT REPORTERS 

"· 0. uox :;0011 DAYTONA llfACH. FLORIDA 



_\ 

() 

7 

IU 

l l 

1.: 

1.\ 

l i 

I i> 

l; 

l H 

I<) 

~ l 

22 

then and there unlawfully and from a premeditated 

design to effect the death of one Frances Bowdoin, a 

human being, did kill and murder Frances Bowdoin by 

strangulation. 

How do you plead to Count l of the indictment? 

THE DEFENDANT: Guilty. 

MR. NIXON: As to Count 3 of the indictment, the 

charge specifies burglary of an occupied dwelling, in 

violation of Florida Statute 810.02; specifications 

of the charge are in that Kenneth Darcel! Quince did, 

on or about the 28th day of December, 1979, in Volusia 

County, Florida, did unlawfully commit burglary of a 

dwelling, the property of Frances Bowdoin, located in 

the vicinity of 133 White Street, Daytona Beach, in 

the county and state aforesaid, the same being occupiod 

by Frances Bowdoin, a human being, with the intent to 

commit an offense therein, to wit: theft, and in the 

course of committing said offense that said I<enneth 

Darcell Quince did make an assault upon Prances Bowdoin. 

How do you plead to Count 3? 

THE DEFENDANT: Guilty. 

THE COURT: It is my understanding, Mr. Pearl, 

and I want to get this straight for the record, that 

the defendant is tendering to the Court a plea of 

guilty to Counts 1 and 3; there is only one condition 

PHILIP j. CHANFRAU & ASSOCIATES 
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defense in waiving a jury as to a recommendation as to 

life or death in these proceedings, that the Court would 

order a presentence investigation, and that this matter 

would be set for hearing at a later date, so that tho 

defense could present matters in mitigation to the 

Court, without a jury being present, and the State 

could present matters in aggravation to the Court, 

without a jury being present, and then the Court would 

make its decision based on the PSI and the matters 

submitted in aggravation and mitigation. Is that 

correct? 

MR. PEARL: That is correct, Your Honor. And in 

order to give effect to that condition, the defendant 

does now waive his statutory right to have an advisory 

or sentencing jury convened, and requests that the 

matter of sentencing be adjudged by the Court without an 

advisory jury. 

MR. NIXON: Your Honor, I also would want, prior 

to going into the plea dialogue, that the defendant 

does understand and that the State does announce its 

intention that at the hearing phase of this case, as 

to penalty, that the State will be advocating without 

reservation that the death penalty should be imposed 

under the circumstances of this case. And I want to 

PHILIP J. CHANFRAU & ASSOCIATES 
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make sure the defendant understands we'll be making that 

argument, that there is no condition in regard to any 

type of reconunendation of leniency or any other matter 

matter regarding tho entry of the plea. 

MR. PEARL: No such stipulation has been offered 

or entered into with respect to the sentence. 

THE COURT: All right. 

Mr. Quince, before I can accept your plea, it is 

necessary that I explain the effect of your plea of 

guilty here today to you. 

If you have any questions during my explanation, 

please stop me and ask any questions you have of me, 

or if you want, you may ask any questionsyou have of 

Mr. Pearl. 

Now what you are doing today has very serious 

consequences on your life, and it is important that you 

understand fully what is going on here today. 

Do you understand the plea negotiations today? 

THE DEFEND1\NT: Yeah. 

THE COURT: You are pleading guilty to Count 1 

and Count 3; you are waiving the right to have a jury 

give me an advisory reconunendation as to what sentence 

I should impose as to Count 1, life or death; and that 

matter will be determined by me alone, after having 

ordered a Lackground investigation, what we call a 

PHILIP J. CHANFRAU & ASSOCIATES 
COURT REPORTERS 
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! 
PSI, and after having a hearing, at 

counsel will give reasons why there 

which time your I 
should be life impri · 

onment, as opposed to the State, which will present 

evidence at that hearing calling for the death penalty. 

Do you understand that? 

THE DEFENDANT: (Nods head) 

'l'HE COURT: Now do you understand that the State 

is going to seek the death 

THE DEPENDANT: Yes. 

THE COURT: Okay. 

Mr. Quince, when you 

Florida, you are admitting 

you understand that? 

THE DEFENDANT: Yeah. 

THE COURT: Okay. 

penalty in this case? 

plead guilty in the State 

the truth of the charge. 

THE DEFENDANT: Yes, I do. 

of 

Do 

THE COURT: Now that's opposed to pleading not 

guilty. If you plead not guilty, before you could be 

convicted the State would have the burden of proving 

your guilt beyond and to the exclusion of every reason­

able doubt. Do you understand that? 

THE DEFENDANT: Yeah. I know. 

THE COURT: When you enter a plea of guilty in the 

State of Florida, one of the things that a plea of 

guilty does, it severely limits your right to appeal the 

PHILIP J. CHANFRAU & ASSOCIATES 
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judgment and sentence of this Court. If you wanted to 

appeal my judgment and sentence after you have entered 

a plea of guilty, you would have a very difficult time 

doing so. So a plea of guilty narrows your right to 

appeal. Do you understand that? 

THE DEFENDANT: Yeah, I understand. 

THE COURT: I'm going to place you under oath and 

ask you some questions. You must answer my questions 

fully and truthfully. 

clerk.) 

Mr. Clerk. 

(Whereupon the defendant was duly sworn by the 

THE COURT: How old are you? 

THE DEFENDANT: Twenty-one. 

THE COURT: And before you were in jail, where did 

you live? 

THE DEFENDANT: 321 White Street. 

'l'HE COURT: How long have you lived in Daytona 

Beach? 

THE DEFENDANT: All my life . 

THE COUR'l': Where did you go to school? 

THE DEFENDANT: Mainland. 

THE COURT: How much schooling did you have? 

THE DEFEND..n.N'r: I stopped in the eleventh grade. 

THE COURT: Eleventh grade. Did you go to 

PHILIP J. CHANFRAU & ASSOCIATES 
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Mainland High School? 

THE DEFENDANT: Yeah. 

THE COURT: All right. 

Do you read, write, speak and understand the 

English language without difficulty? 

THE DEFENDANT: Yeah. 

THE COURT: What type of work have you done, what 

type of jobs or occupation? 

THE DEFENDANT: I was a landscaper and a heavy 

equipment operator. 

THE COURT: Do you now or at any time in your past 

have you suffered from any mental or emotional 

disabilities? 

THE DEFENDANT: No. 

THE COURT: Are yoe sober and competent now? 

THE DEFENDANT: Yeah. 

TIIE COURT: You are not under the influence of 

any drug or alcoholic beverage? 

THE DEFENDANT: No. 

THE COURT: By your plea of guilty you are giving 

up certain other rights: Your right to remain silent, 

that is, your right against self-incrimination. Also, 

you are giving up your very important right to a jury 

trial as to your guilt or innocence7 at that trial 

the right to Le represented by counsel; the right to 

PHILIP J. CHANFRAU & ASSOCIATES 
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confront those who testify against you; and the right 

to compel the attendance of those who testify in your 

behalf. There will be no further trial of any kind. 

Do you understand that? 

THE DEFENDANT: Yeah. 

THC COURT: Although there will be a hearing in 

aggravation and mitigation at a later date. Do you 

understand that? 

TIIE DEFENDANT: Yeah. 

THE COURT: Also, by your plea you are givi~g up 

your right to complain on appeal about any prior ruling 

the Court has made in your case. Do you understand 

that? 

THE DEFENDANT: Yes. 

THE COURT: State, may we please have a brief 

factual recitation as to Counts 1 and 3? 

MR. NIXON: Yes, Your Honor. 

First, as to Count l of the Information, murder 

in the first deqr~e, in violation of Florida Statute 

782.04, the State would have been able to prove through 

the testimony of Larry Lewis and through the testimony 

of experts from the Sanford Crime Lab, as well as the 

Medical Examiner's Office here,anu the Federal Bureau 

of Investigation, that Mr. Quince entered the residence 

of Frances Dowdoin,an eighty-two year old woman, at the 

PHILIP J. CHANFR"AU & ASSOCIATES 
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time of the offense she resided in a residence at 133 

White Street, that she was in the residence alone. 

Mr. Quince entered that residence through the 

back entryway, forcing an entry point through a window, 

into the kitchen area of her residence. 

That he at that time or during the process of the 

entry onto the residence assaulted Frances Bowdoin; and 

during the process of that assault, more particularly 

a sexual assault, there being evidence of sexual 

battery being committed on Ms. Bowdoin, that during 

that -- the process of that assault that he strangled 

her to death, leaving her lying in her room. 

'l'hat in addition, that during the course of the 

circumstances surrounding the first degree murder, that 

the evidence would show that he additionally removed 

from the residence -- this now going to facts and 

circumstances as to Count 3 of the indictment -- that 

he removed articles of personal property belonging to 

the deceased, Ms. Bowdoin; that that property was later 

identified as having been pawned the following day by 

the defendant. 

In addition to that, when the police confronted 

Mr. Quince with the facts and circumstances of the 

investigation, that he made a written confession as to 

the homicide involving the murder, that of strangling 
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Frances Bowdoin; that in addition to that he made oral 

statements to Detective Lewis of the Daytona Deach 

Police Department admitting the burglary as well as the I 

sexual battery that has been alleged as being the under-' 

lying felony of the murder charge. 

That the circumstances, obviously, of the entry 

were done without the consent of Ms. Bowdoin; and that 

all the circumstantial evidence as indicated did prove 

the aspect of the sexual battery as well as the takirig 

of property of a value of one dollar or more without 

the consent of the victim in this cause. 

That additionally, investigation would show that 

during the process of the burglary that Ms. Bowdoin 

was alive and also was struck; physical evidence will 

indicate more than one type of injury, besides the 

strangulation of Ms. Bowdoin, during the process of the 

commission of the assault. 

That these all occurred on or about the 28th of 

December, 1979; all occurred within Volusia County, 

Florida. 

THE COURT: Sir, do you admit the truth of the 

charges by the State of Florida against you? 

TIIE DEFENDANT: Yes. 

TIIE COURT: Has anybody promised you a light 

sentence or that you would otherwise be rewarded if you 
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plead guilty? 

THE DEFENDANT: No. 

THE COURT: Do you understand there is no deal as 

to the sentence in this case? 

TUI!! DEFENDANT: Yeah. I understand. 

THE COURT: Has anybody threatened you or pres­

sured you to make you plead? 

THE DEFENDANT: No. 

THE COURT: You are represented by Mr. Pearl, who 

stands to your side. 

Have you told him everything you know about your 

case? 

'l'HE DEFENDANT: Yes. 

THE COURT: Are you satisfied with his services 

as an attorney? 

THE DEFENDANT: Yeah, I'm satisfied. 

THE COURT: Okay. 

Mr. Pearl, does the ~efendant fully understand 

the effects of the plea negotiations? 

MR. PEARL: Your Honor, based upon the confarences 

I have had with Mr. Quince, I have the impression and 

am convinced to a moral certainty that he understands 

the nature of the plea and the possible consequences of 

the plea which he has entered today. 

THE COURT: Mr. Quince, there is one other thing 
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I want to clarify with you. 

As to Count 1, which is murder in the first 

<legree, you could receive death by electrocution, or 

you could receive life and sentence without parole 

until at least twenty-five years have passed. 

Additionally, there is potentially another sentenc 

as to Count 3, potentially. And you could receive 

life imprisonment for that, also1 and that could be 

placed on top of any sentence imposed as to Count 1. 

They could be run consecutively. 

Do you understand that? 

THE DEFENDANT: Yes, sir. 

THE COURT: Okay. 

MR. PF..ARL: Your Honor, it is true, however, is it 

not, that at the Court's discretion that that sentence 

upon Count 3 could either be imposed consecutively or 

concurrently, as the Court may then see fit? 

THE COURT: That is true. I just wanted to take 

it at its worst 

MR. PEARL: Yes, sir. 

THE COURT: -- and explain that to him. 

Do you have any questions about that? 

THE DEFENDANT: No. 

THE COURT: Do you have any questions about any­

thing we have discussed here this morning? 
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THE DEFENDANT: Na. 

TIIE COURT: All right. 

Sir, the Court finds you alert and intelligent, 

you understand the nature of the charges against you, 

and appreciate the consequences of pleading guilty; the 

facts which the State is prepared to prove, and which 

by your plea you admit, are sufficient to sustain the 

plea. 

The Court further finds your decision to plead 

guilty is freely, voluntarily and intelligently made, 

you have had the advice and counsel of a competent 

attorney, with whom you say you are satisfied. 

The plea of guilty is accepted. I am asking that 

the Department of Corr~ctions do a PSI within thirty 

days from this date. 

Counsel, I would like you to get hearing time afteI 

thirty days from this date. Decide among yourselves 

how much time you are going to need: get the hearing 

' 
time from my secretary today. I don't think that this 

matter should linger. 

MR. PEARL: Yes, Your Honor. 

THE COURT: Thank you, gentlemen. 

(Whereupon the clerk and the Court held a confer­

ence.) 

THE COURT: How about Count 2? Does that stand 

PHILIP J. CHANFRAU & ASSOCIATES 
<:OuRr R[PQRTERS 

I>. 0. IIOX 50011 OA YTONA IIEACH, FLORIDA 



3 

<, 

7 

H 

<) 

IU 

11 

12 

I.I 

I~ 

I<, 

I 7 

JH 

19 

20 

21 

24 

dismissed at this time? 

MR. NIXON: Your Honor, it stands merged. 

THE COURT: If you would give me an order to that 

effect. 

MR. PEARL: Your Honor, the term ''merged" does 

nothing but mystify me. As I understand it --

MR. NIXON: Your Honor, I would then use the term 

it's been abandoned. 

MR. PEARL: Can we use the term "dismissed"? I 

mean 

MR. NIXON: -- the Court on stipulation can make 

that finding. 

The concern I have, Your Honor, is to make cer­

tain that the record under no circumstances would 

allow me not to argue the facts and circumstances as to 

what is contained in that count, and that there is 

no question that the State hasn't abandoned in terms 

of aggravation the circumstances surrounding the death, 

or that that in fact is the basis of the underlying 

felony. 

MR. PEARL: It is the underlying felony, and the 

State is not estopped or barred in any way from 

presenting the facts concerning the underlying felony. 

But I think in the interest of my client -­

THE COURT: As far as jeopardy or penalty, or 

---------·-------·----· ·-··---------·-··-------~-·---------' 
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anything else like that, it stands dismissed. 

MR. NIXON: Your Honor, you have requested the 

State prepare an order. Part of that order would be th 

State's acknowledgement that that count is dismissed 

and that no liability i~ 

THE COURT: It does not preclude factual presenta­

tion by the State. 

MR. PEAIU.: The Pinder case clearly says that the 

defendant may not be either convicted or punished for 

the underlying felony. And that is why I think that 

dismissal is compelled. 

THE COURT: To that extent, I agree with you. 

MR. PEARL: Thank you. 

(Whereupon Mr. Nixon and Mr. Pearl held an off­

the-record discussion.) 

WHEREUPON the proceedings were concluded. 

-
PHILIP J. CHANFRAU & ASSOCIATES 

COURT REPORTERS 

P. 0. OOX S008 DAYTONA B(ACH. FLORIO A 



_\ 

·I 

(l 

7 

9 

10 

LI 

12 

l ) 

l·I 

l ~ 

lu 

I 7 

lK 

19 

20 

:!·I 

STATE OF FLORIDA ) 
) 

COUNTY OF VOLUSIA ) 

I, Robin F. Suomi, do HERr.DY CERTIFY that the 

foregoing 19 pages constitute a true and complete transcript 

of the proceedings taken and reported by me in the afore­

mentioned cause at the time and place herein set forth, 

same having been before the Honorables. James Foxman, 

Circuit Judge, said cause being Case 00-48-CC: State of 

Florida versus Kenneth Darcell Quince, Defendant. 

WITNESS my hand and official seal in the city of 

Daytona Beach, county of Volusia, state of Florida this 
, l .. (·,· 
,L: ·· day of April, A.D., 1931. 

P. 0. BOX 5008 

1 

Deput'.'y'Official Court Reporter 
seventh Judicial Circuit of Florida 
Notary Public, State of Florida at Largo 

My commission expires 4/24/83 

. 
PHILIP J. CHANFRAU & ASSOCIATES 

(OUR( H~PORTERS 
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Ch. 921 SENTENCE 

CHAPTER 921 

SENTENCE 

921.09 Fees of physicians who determine sanity at 
of sen t,ence. 

921.12 Fees of physicians when pregnancy is al­
leged as cause for not pronouncing sen­

~121.15 

l8 

~)21:185 

921.20 

921.21 

921.231 
921.241 

tence. 
:se11te1,10e of death or for 

1..a1,Jni:u felonies; further proceedings: to 

concurrent 

,._,,,.,,,,.,~,..,,,,. not t<> run 
for county jail time 

of sheriff 
~e11tt~11()e for indeterminate period for non­

Celony. 
restitution a in cer-

Classification summary; Parole and 
tion Commission. 

Progress reports tQ Parol.e and Probation 
Commission. 

Deterrnim1tion of ex.act period of imprison­
ment by Parole and Probation Comn1 
sion. 

PreciSentence investigation reports. 
Felony judgments; fingerprints required 

in 1·eco1:d. 

921.09 san· 
at court shall allow 

sonable to physicians appointed by the court to 
determine the mental condition of a defendant who 

""'·'·'''"""'"" "'"'"" "'" as a cauee for not p1'0nouncing 
aentence. fees shall be paid by the county in 
which the indictment was fotmd or the information 
or affldavit filed. 

Hi11tory.-~u. 255, ch. 19554, 1939: CGL 1940 Supp, 8663(264); s. 121, ch 
70,339. 

921.12 when pregnancy 
as cause t pronouncing sentence. 

co1.rrt allew reasonable to the physi-
cians appointed to examine a defendant who has 
alleged her I}'regnan.cy as a cause for not pronounc­
ing sentence. 'rhe l'ees shall be paid by the county in 
which the indictment was found or the information 
or affidavit filed. 

Hilltol',Y~. 258, ch. 19554., 1939; CGL 1940 Supp. 8663(267); s. 122, ch. 
70-339. 

tive value 
hility under 
vided the 
rebut any !l!;l<Ul:ltty s1i;avemen1:s. 
Uon shall irnt 
tfo11 of any 
stitutkm of the United 

of F'Jorida. 'l'he and {,he defendant or 
his counsel shall be permitted to present 
tbr or against seL1tence of 

ADVISORY SEN!J.'ENCE THF1 JURY.-
all shall deliber­

to the com't, 

or death. . 
I1'lND1NGS IN SUPPORT OF SEN'l'ENCE 

DE;A'.rE.-Notwithstandlng the reccm1menda· 
tion of a the jury, the court, 
ing the and mitigaUng circumstancea, 
shall a sentence of life imprisonment or de.a.th, 
but if the court imposes a sentence death, it shall 
set fodh in its fir1dings upon which the sen· 

of death as to the fa.eta: 
That; cir,:umsta1m0S 

as en1u.mter:etE~ 

921.141 Sentence of de:ath or life i111p1·ison­
ment for capital felonies; further proceedings to In each case in which the court in1poses the deiath 
det.ermi11e sentence.- sentence, the determination of the court shall be 

(1) SEPARA'l'E PROCEEDINGS ON ISSUE OF supp01·ted by specific written findings of fact based 
PENALTY.-Upon conviction or adjudication of upon the circumstances in subsections !5) and (61 and 
guilt of a defendant of a capital felony, the court upon the records of the trial and the sentencing pro-­
shall conduct a sentencing proceeding to ceedings. If the court does not make the findin«s 
determine whether the defendant should be sen- requirin.g the death sentence; the court shall impose 
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F.S.1979 SENTENCE Ch. 921 

was committed while the 
'''"''"''·"·'· or w1:1s an acc<m1pliet:1, in the 

<)r an attempt to commit, o:r flight 
or attempting to commit, any rnb· 

bery, rape, arson, burglary, kidnappit'lg, or aircraft 
pil'acy or unlawful throvving, placing, or dis· 
charging of a or bomb. 

(e) 'fhe capital ft1lony was committed for th0 pur­
pose of avoiding or preventing fl lawfhl arrest or 
effecting an from custody. 

(f) The wae cmnmitted for pecu-
niary gain. 

{g) The capit;aJ felony was committed to disrupt 
or hinder the lawful of any governmental 
function or the of 

(h) The capital felony was especially heinous, 
atrocious, or cruel. · 

(i) The capital felony was a homicide and was 
comm.itt.ed in a cold, calculated, and premeditated 
manner without any of moral or legalju.sti-

(6) MlTIGA'l'ING CIRCUMS'1'ANCJ£S.-Miti-
gating shaH be following: 

(a) 'rhe has no siguifica11t history of 
prior criminal activil:y. 

(bJ The capital felony was committed while the 
defendant was under tltle influence of extreme men­
tal or emol;:ional disturbance. 

(c) The victim was a participant in the defend­
ant's conduct or consented to the act. 

(d) The defendant was an accomplice the capic 
tal felony C(;mmit!;ed by another person and his par­
ticipation was relatively rnlnor. 

te) 'I'he defendant acted under extreme duress or 
under the don1ilrntion of another person. 

(f;i The capacity of the defendant to tlppreciate 
the crin:iinaUty of his conduct or to conform his con-
duct to the of law was substantially 
impaired. . 

(g) The age of the defendant at the time of the 
crime. 
70

~!111;0r.Y.-i! 2,37a,. ch. i9554, 193~;. CGL 1940 S~PP; 8663(246); a .. 119, ch. 

'/ 
339, I, d1. 72-72, a. 9, ch. 72-724, s. l, ch. 74-379, s. 248, ch. 77,104, s. 1, ch. 

7-l'M; t, ch. '/9-353. 

Note,-Former s. 919.23, 

921.143 Appearance of victim to make state­
ment at sentencing hearing; submission of writ• 
ten state.:rnent,-

(1) 

or .. ,..,.,.,,,,.., 
facts. of the case and 
ci.nl and loss of 
from the crime for which 
tenced. 

(3) The court may refuse to accept a negotiated 
plea and order the defendant to stand trial. 

Hlstory.-ss. 9, 10, ch 76-274 

921.15 sentence to 
bond 

(1) When a is sentenced to pay a fine, 
he shall . the right baH payn1ent ofthe 
flne and the costs of p.rosect1.tion. The bond shall be 
executed by defendant and two ap. 
proved by the sheriff or the ofiice:r charged with exe­
cution of the judgment. 

(2) The bond shall payable to 
the governor and his succ1%1sors in office. 

(3) If the b<:)nd is not paid at the expiration of 90 
days, the sheriff or the officer chax·ged with execu­
tion of the judgment shall indorse the default 011 the 
boud aud me it with the cle1·k of the court in which 
the judgment was nmdered, The clerk shall issue an 
execution as had at law on 
the bond, followed 
1:1s in other bond. the 

ifbond 

Illlito.ry.-s. 260a, ch. 19554, 1939; CGL 8426, 8427; CGL 1940 Supp. 
86M(21()); s. 123, ch. 70-339. 

921.16 When sentences to be concurrent and 
when consecutive.-

Cl) A defendant ofi'wo or more ommac~s 
charged in same information, o:r 
davit or in com;ol idated informations, 
or affidavits shall serve of imprison~ 
nient concurrently un the colll't that two 
or more of the F;entences be consecutively. 
._,...,,.,.L>,u,.,;;o of imprisonment for offonses not charged 
in the same indictment, infornmt.ion, or affidavit 
shall be served consecutively unless the court directs 
that two or more of the se11tences concur­
rently. 

(2) A county court or circuit court of this state 
may direct that se11tence .imr,>osed by such court 
be served concurrently with. a sentence imposed by 
a co1..irt of another state or of the United States. In 
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