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APPENDIX A

SUPREME COURT OF TEXAS

No. 15-0338

Tom Bennett and James B. Bonham Corp.,
Petitioners
V.
Larry Wayne Grant, Respondent

On Petition for Review from the
Court of Appeals for the Third District of Texas

JUSTICE WILLETT delivered the opinion of the Court:

In this latest chapter of a long-running dispute,
we consider how the harm likely to result from a ma-
licious prosecution should be evaluated in calculating
exemplary damages. We conclude the court of appeals
erred in considering the harm that plaintiff would suf-
fer from wrongful imprisonment when the chances of
this occurring were essentially zero given the expired
statute of limitations. Accordingly, we reverse the por-
tion of the court of appeals’ judgment awarding exem-
plary damages. On all other issues, we affirm.
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I. Background
A. Factual and Procedural Framework

This suit arises from an infamous cattle-rus-
tling incident in San Saba County.! The facts were
hotly contested.

The dispute between two ranchers, Thomas O.
Bennett and Randy Reynolds, began over fifteen years
ago, when thirteen of Reynolds’ cattle meandered onto
Bennett’s land. Instead of returning the cattle to
Reynolds, Bennett instructed his ranch hand, Larry
Wayne Grant, to round up the cattle and sell them.
Grant was hesitant as to the legality of this request
and took photographs of the cattle as they were sold.
Reynolds learned of the photos and pressured Grant
to turn them over to the police.

Grant called Bennett and Bennett’s employee,
Don Rogers, informing them of the existence of the
photos. Grant alleged that he only called to urge them
to “make it right” with Reynolds. Bennett, however,
charged that Grant tried to blackmail him. Grant ad-
mitted that he spoke to Rogers about selling the pho-
tos to Bennett, but insisted they only “joked about it.”
Regardless, a month later, Grant gave the photos to
the police. Bennett was indicted for cattle theft. He
was eventually acquitted, but he and his company,
James B. Bonham Corporation, were found liable in

1 The Court previously dealt with the same underlying facts in
Bennett v. Reynolds, 315 S.W.3d 867 (Tex. 2010) (Bennett I).
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the Bennett I civil suit for the converted cattle, result-
ing in $5,327.11 in actual damages and $1.25 million
in exemplary damages.2

Today’s dispute concerns related litigation be-
tween Bennett and Grant. Two years after Grant
called Bennett and Rogers about the photos, Bennett
brought blackmail charges against Grant to authori-
ties in four separate counties. Bennett admitted it was
not until after his criminal trial that he reported the
phone call and admitted at trial that his primary
“goal” in doing so was to put “Grant in prison . . . for
what he’s done to me.” After the district attorneys in
three of the counties refused to prosecute Grant, Ben-
nett met with the district attorney in Navarro County,
who referred the case to federal authorities. Bennett
was displeased with this outcome and contacted the
district attorney again, this time presenting a new
theory of attempted theft. The district attorney said
these charges were barred because of the two-year
statute of limitations. Then, for the first time, Bennett
claimed that Grant tried to extort money from him a
second time, conveniently falling within the limita-
tions period. At trial of the pending suit, the district
attorney testified that he was “skeptical” of the new
information because it “appeared that there was
maybe some tailoring of the facts going on to fit the
statute.” The new evidence was also notably missing
from Bennett’s sworn testimony; instead, Bennett tes-
tified that all factual allegations against Grant were
based on the original phone call. Because of his suspi-
cions, the district attorney refused to prosecute.

2We reversed the award of exemplary damages in Bennett I.



4a

Bennett then met with an attorney who had rep-
resented Bonham Corp. for more than twenty years
and requested that he write a legal brief concluding
that Grant’s acts constituted a criminal offense wor-
thy of prosecution. The district attorney said it was
this brief, or a subsequent meeting with Bennett, that
acted as a “catalyst” convincing him to bring the case
to the grand jury. The grand jury, however, was un-
persuaded and refused to indict Grant. Undeterred,
Bennett again met with Bonham Corp.’s attorney,
who advised Bennett to petition for appointment of a
special prosecutor in Navarro County to bring the case
before the grand jury again. Bennett drafted the peti-
tion and acquired 250 signatures from Navarro
County residents under a procedure for appointing a
special prosecutor.? Bennett then met with the district
attorney, requesting appointment of his neigh-
bor, Robert Dunn, as special prosecutor. At the time,
the district attorney was seeking reelection. Con-
cerned that Bennett’s petition drive “wasn’t helping”
his campaign, he agreed to Dunn’s appointment.

The special prosecutor claimed he used his inde-
pendent discretion in deciding to bring the case before
the grand jury a second time. But he acknowledged
that the statements from Bennett and Rogers were
“very material to [his] decision to proceed to the grand
jury.” There were some troubling inconsistencies in
the information presented to the special prosecutor.
Specifically, there is no evidence that Bennett told the
special prosecutor about the second alleged extortion
attempt (the non-time-barred attempt) as he had rep-
resented to the district attorney. Bennett also
claimed, for the first time, that Grant had asked him

3 Bennett v. Grant, 460 S.W.3d 220, 230 (Tex. App.—Austin 2015).
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to pay a specific sum—$5,000—for the photos. Addi-
tionally, the special prosecutor testified that Bennett
spoke to him about secretly taped conversations with
Grant that substantiated his $5,000 claim, which the
district attorney did not acknowledge in his testimony.

Bennett’s quest to imprison Grant seemed prom-
1sing after the special prosecutor presented the evi-
dence to a second grand jury and obtained two felony
indictments. However, nine months later, the indict-
ments were quashed because the charges were barred
by limitations. Years earlier, Bennett had initiated
the pending civil suit by suing Grant for slander,
based on allegations that Grant had told Reynolds and
others that the cattle belonged to Reynolds. After
Grant was cleared of criminal charges and his record
expunged, he filed a counterclaim in the civil suit for
malicious prosecution. A jury found Bennett and Bon-
ham Corp. liable to Grant for malicious prosecution.
The trial court awarded Grant $10,703 in actual dam-
ages ($5,000 for mental anguish and $5,703 in attor-
ney fees), and $1 million each against Bennett and
Bonham Corp. in exemplary damages. The trial court
also assessed sanctions of $269,644.50 against Ben-
nett for filing a frivolous slander claim.

Bennett and Bonham Corp. appealed, raising nu-
merous issues. They argued that the jury’s malicious-
prosecution findings were legally insufficient. They
also claimed the jury’s awards for actual and exem-
plary damages were not supported by legally suffi-
cient evidence and that the $2 million exemplary-
damages award was unconstitutional. The court of ap-
peals concluded the actual-damage awards enjoyed
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ample support.# However, the court remitted the
amount of exemplary damages because the ratio be-
tween actual and exemplary damages “likely ex-
ceed[ed] constitutional limits.”® The court of appeals
reduced exemplary damages to $512,109 each against
Bennett and Bonham Corporation.

B. Summary of Issues and Our Disposition

Bennett and Bonham Corp.’s arguments can be
grouped into three issues: damages, joinder, and sanc-
tions. First, we conclude the jury’s award of mental-
anguish damages is supported by legally sufficient ev-
idence. However, the exemplary-damages award re-
mains unconstitutionally excessive, even after it was
reformed by the court of appeals. Second, the trial
court did not abuse its discretion in allowing Grant to
join Bonham Corp. as a defendant. Third, the sanc-
tions awarded against Bennett need not be remanded
for reconsideration under Nath v. Texas Children’s
Hospital.b

II. Analysis

Here, Bennett and Bonham Corp. do not challenge
the court of appeals’ determination that legally suffi-
cient evidence supports malicious-prosecution liabil-
ity. Instead, they challenge the damages awarded,
both actual and exemplary, plus the trial court’s join-
der and sanctions rulings.

41d. at 241-42.
51d. at 252.
6446 S.W.3d 355 (Tex. 2014).
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A. Actual Damages

The trial court awarded actual damages of
$10,703: $5,000 in mental-anguish damages, and
$5,703 in attorney fees that Grant incurred in defend-
ing the criminal charge of attempted bribery.

The petitioners argue there was insufficient evi-
dence to support mental-anguish damages. We disa-
gree. An award for mental anguish must be supported
by either (1) a substantial disruption in the plaintiff’s
daily routine, or (2) evidence of a high degree of men-
tal pain and distress that is more than mere worry,
anxiety, vexation, embarrassment, or anger.” There
must be evidence of the existence of compensable men-
tal-anguish damages and evidence to justify the
amount awarded.8

Non-economic damages, such as mental-anguish
damages, “cannot be determined by mathematical
precision; by their nature, they can be determined
only by the exercise of sound judgment.” As we stated
in Saenz v. Fidelity & Guaranty Insurance Underwrit-
ers,10 given “the impossibility of any exact evaluation
of mental anguish . .. juries [must] be given a measure
of discretion in finding damages, [though] that discre-
tion 1s limited. Juries cannot simply pick a number
and put it in the blank. They must find an amount
that, in the standard language of the jury charge,
‘would fairly and reasonably compensate’ for the

7 Parkway Co. v. Woodruff, 901 S.W.2d 434, 444 (Tex. 1995).
8 Hancock v. Variyam, 400 S.W.3d 59, 68 (Tex. 2013).

9 Bentley v. Bunton, 94 S.W.3d 561, 605 (Tex. 2002).

10925 S.W.2d 607 (Tex. 1996).
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loss.”11 The amount awarded must be fair and reason-
able compensation, given the evidence presented.l2
Admittedly, this standard is simple but not simplistic:
“Reasonable compensation is no easier to determine
than reasonable behavior—often it may be harder—
but the law requires factfinders to determine both.”13
Appellate courts must conduct a meaningful eviden-
tiary review of these determinations.4

In Bentley v. Bunton,'> we held there was no evi-
dence to support a $7 million mental-anguish award
because it was excessive, unreasonable, and “far be-
yond any figure the evidence can support.”16 Similarly,
in Saenz, we rendered a take-nothing judgment be-
cause there was no evidence that plaintiff suffered any
mental anguish or that the $250,000 award was fair
and reasonable.l” This case is distinct from these prior
cases, as ample evidence supports the relatively mod-
est award of mental-anguish damages.

Grant’s testimony persuasively demonstrates that
he suffered a high degree of mental pain and distress.
For instance, Grant testified that he knew well before
his indictment that Bennett would come after him for
showing photos of the stolen cattle to the police.
Grant’s daily routine was substantially disrupted: He

11]d. at 614.

12]d.

13]d.

4]d.

1594 S.W.3d 561 (Tex. 2002).
16 Id. at 607.

17 Saenz, 925 S.W.2d at 614.
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moved four times, trying to keep himself and his fam-
ily safe from Bennett, built a privacy fence around his
property, and even testified that Bennett would ap-
pear at depositions with a tape recorder and pencil to
obtain Grant’s newest address. He was afraid to leave
his house and experienced headaches, a weak stom-
ach, a loss of appetite, and sleep deprivation. He
stated that he was aware of prior instances where
Bennett “had seen that people went to prison.” He tes-
tified that he fully believed Bennett was capable of do-
ing the same to him, and that he had heard Bennett
proclaim he would see Grant “go to the penitentiary.”
Grant’s sister testified that his demeanor had changed
significantly, as he closed himself off and became dis-
tant from everyone.

In sum, we agree with the court of appeals that
sufficient evidence supports Grant’s $5,000 mental-
anguish award. The $5,703 attorney-fee award is not
contested on appeal. Accordingly, we affirm the ac-
tual-damages portion of the court of appeals’ judg-
ment.

B. Exemplary Damages

The more difficult dispute concerns the exem-
plary-damages award. As noted, the trial court ren-
dered judgment on the verdict and awarded $1 million
each against Bennett and Bonham Corporation. The
court of appeals then reduced the damages to
$512,109 each. The petitioners claim that even as re-
mitted, the exemplary damages cannot stand. We
agree.

Our review first examines the exemplary-dam-
ages cap under state law and then evaluates the
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award’s constitutionality under the United States
Constitution.

1. The Chapter 41 Cap-Busting Exception
Applies.

As a general rule, the Texas Civil Practice and
Remedies Code restricts the maximum amount of ex-
emplary damages a trial court may award.'® But this
cap does not apply when a plaintiff seeks exemplary
damages based on certain felony criminal conduct.?
The court of appeals properly held that this case falls
under an exception to the cap, namely securing execu-
tion of a document (the indictment) by deception.20
This is a felony under Penal Code section 32.46, which
states: “A person commits an offense if, with intent to
defraud or harm any person, he, by deception . . .
causes another to sign or execute any document affect-
Ing property or service or the pecuniary interest of any
person.”21

Bennett and Bonham Corp. argue that an indict-
ment affects a liberty interest but not a pecuniary in-
terest as contemplated by section 32.46. Although the
Penal Code does not define “pecuniary interest,” Texas
courts have interpreted it to mean a financial or mon-
etary stake in the matter.22 The petitioners contend
that because an indictment is a formal accusation of a

18 See TEX. C1v. PRAC. & REM. CODE § 41.008(b).
19 7d. § 41.008(c).

20 Id. § 41.008(c)(11).

21 TEX. PENAL CODE § 32.46(a) (emphasis added).

22 See Briones v. State, 76 S.W.3d 591, 595 (Tex. App.—Corpus
Christi 2002, no pet.); Goldstein v. State, 803 S.W.2d 777, 791
(Tex. App.—Dallas 1991, writ ref'd).
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crime and does not directly affect a person’s monetary
interest, it falls outside the exception. The statute,
however, does not by its terms require the document
1n question to “directly” affect a person’s pecuniary in-
terest. Further, while it 1s true that an indictment is
different in kind from financial documents like a bank
draft or a promissory note, the statutory text does not
require that the complainant have a pecuniary inter-
est 1n the document itself; rather the document must
affect the complainant’s pecuniary interest.23

We agree with the court of appeals that when
viewing the evidence in the light most favorable to the
jury’s finding,24 there is more than a mere scintilla of
evidence that Grant’s pecuniary interest was affected
by the indictment. Grant was required to post a
$10,000 bond immediately to avoid imprisonment and
to hire attorneys to quash the indictment. And if con-
victed of attempted bribery, he could face up to
$10,000 in penalties. The court of appeals correctly ap-
plied Chapter 41’s cap-busting exception.

2. The Exemplary-Damages Award Is Un-
constitutionally Excessive.

There 1s, however, a problem with the court of ap-
peals’ analysis of the award’s constitutionality. The

23 See Lewis v. State, No. 05-09-00299-CR, 2010 Tex. App. LEXIS
8895, 2010 WL 4400515, at *2 (Tex. App.—Dallas Nov. 8, 2010,
pet. ref'd).

24 City of Keller v. Wilson, 168 S.W.3d 802, 807 (Tex. 2005) (stat-
ing that when conducting a legal-sufficiency review, a court
should consider the evidence in the light most favorable to the
judgment).
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petitioners contend the remitted dual $512,109 exem-
plary-damages awards are excessive and violate fed-
eral due process. We agree.

As an overarching premise, exemplary damages
further the state’s interest in punishing and deterring
unlawful conduct. But this punishment should not be
so grossly excessive as to “further[] no legitimate pur-
pose and constitute[] an arbitrary deprivation of prop-
erty.”25 Therefore, even if the Texas cap on exemplary
damages is inapplicable, there remains a federal con-
stitutional check on the award, as explicated by the
United States Supreme Court.26 We must consider
three guideposts when reviewing an exemplary-dam-
ages award: (1) the degree of reprehensibility of the
misconduct; (2) the disparity between the exemplary-
damages award and the actual harm suffered by the
plaintiff or the harm likely to result; and (3) the dif-
ference between the exemplary damages awarded and
the civil or criminal penalties that could be imposed
for comparable conduct.2’” Reviewing the constitution-
ality of an exemplary-damages award is a question of
law we review de novo.28

25 Bennett I, 315 S.W.3d 867, 873 (Tex. 2010) (quoting State Farm
Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 417, 123 S. Ct.
1513, 155 L. Ed. 2d 585 (2003)).

26 See BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 562, 116 S. Ct.
1589, 134 L. Ed. 2d 809 (1996) (stating that the Due Process
Clause of the Fourteenth Amendment prevents a state from
granting a “grossly excessive” punishment); State Farm, 538 U.S.
at 418 (setting forth a three-part test for constitutional exorbi-
tancy).

27 State Farm, 538 U.S. at 418.
28 Bunton v. Bentley, 1563 S.W.3d 50, 54 (Tex. 2004).
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We agree with the court of appeals’ analysis of the
first guidepost. Evaluating reprehensibility requires
consideration of whether: (1) the harm inflicted was
physical rather than economic; (2) the tortious conduct
showed an indifference to or reckless disregard for the
health or safety of others; (3) the target of the conduct
had financial vulnerability; (4) the conduct involved
repeated actions; and (5) the harm resulted from in-
tentional malice, trickery or deceit.2? There is signifi-
cant evidence indicating that the petitioners’ conduct
satisfies at least the four latter factors. These factors
are nonexclusive, and the finding of four of them sup-
ports an award of exemplary damages.

Similarly, we agree with the court of appeals’
analysis of the third guidepost. This prong requires us
to compare the exemplary damages with legislatively
authorized civil penalties in comparable cases. Here,
because there is no analogous civil penalty for Ben-
nett’s actions, we look to potential criminal penalties,
although criminal penalties are viewed as less instruc-
tive than potential civil penalties.30 The court of ap-
peals cited various criminal penalties of which Ben-
nett had fair notice, including tampering with or fab-
ricating physical evidence, aggravated perjury before
a grand jury, execution of a document by deception,
and making a false report to a peace officer or law en-
forcement employee. These crimes could result in
$46,000 in fines and up to twenty-two years of impris-
onment. Thus, although there are no comparable civil
penalties for Bennett’s conduct, Bennett was on notice
that the State had a substantial interest in preventing

29 State Farm, 538 U.S. at 419.
30 Id. at 428.
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improper use of the criminal justice system and would
punish those who sought to sully it.

Our disagreement with the court of appeals’ anal-
ysis relates to the second guidepost: analyzing the ra-
tio between the exemplary damages awarded and the
actual harm suffered by the plaintiff or the harm
likely to result. While there is no bright-line rule for
the ratio, the United States Supreme Court has indi-
cated that few awards exceeding a single-digit ratio
satisfy due process standards.3! In Bennett I, we noted
that a ratio above 4:1 “might be close to the line of con-
stitutional impropriety.”32 Here, the ratio is initially
troublesome. The compensatory damages total
$10,703, and the exemplary damages are $512,109
against each defendant, giving us a ratio of nearly
48:1.

In evaluating whether the ratio is excessive, we
must ask “whether there is a reasonable relationship
between the punitive damages award and the harm
likely to result from the defendant’s conduct as well as
the harm that has likely occurred.”3 This requires a
three-part inquiry, looking at (1) the exemplary dam-
ages awarded, (2) the actual damages, defined as the
harm that has likely occurred, and (3) “potential dam-
ages,” defined by the United States Supreme Court as

31]d. at 425.

32 Bennett I, 315 S.W.3d 867, 878 (Tex. 2010) (quoting State Farm,
538 U.S. at 425).

33 TXO Prod. Corp. v. Alliance Res. Corp., 509 U.S. 443, 460, 113
S. Ct. 2711, 125 L. Ed. 2d 366 (1993) (emphasis in original).
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the harm likely to result from defendant’s conduct.34
For the potential damages here, the burden of proof is
on Grant to show to a probability, not merely to a spec-
ulation, that he would suffer these damages.

Bennett and Bonham Corp. assert the court of ap-
peals articulated two conflicting standards for deter-
mining potential harm: (1) analysis of the harm likely
to result from the defendant’s bad acts, versus (2)
analysis of the harm that would have ensued if the
tortious plan had succeeded. There is no conflict; ra-
ther, the latter is an example of the former. The
United States Supreme Court clarified as much in
Gore, rephrasing “harm likely to result” as “the harm
to the victim that would have ensued if the tortious
plan had succeeded.”3®> The High Court used them in-
terchangeably, not alternatively. Simply put, there 1s
no “objective likelihood” standard for determining po-
tential harm pitted against a “what actually would
have happened” standard. Any wording differences
are semantic, not substantive.

The court of appeals properly articulated that po-
tential harm is the harm likely to result from the de-

34 See, e.g., BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 582, 116
S. Ct. 1589, 134 L. Ed. 2d 809 (1996) (narrowing the terms “po-
tential” damages and “potential” harm to mean damages/harm
likely to result); Philip Morris USA v. Williams, 549 U.S. 346,
354,127 S. Ct. 1057, 166 L. Ed. 2d 940 (2007) (same); State Farm,
538 U.S. at 410 (same); Cooper Indus., Inc. v. Leatherman Tool
Grp., Inc., 532 U.S. 424, 440, 121 S. Ct. 1678, 149 L. Ed. 2d 674
(2001) (same); United States v. Bajakajian, 524 U.S. 321, 346,
118 S. Ct. 2028, 141 L. Ed. 2d 314 (1998) (same); TXO, 509 U.S.
at 460 (same).

35 Gore, 517 U.S. at 581.
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fendant’s conduct. But it improperly included the con-
sequences of wrongful imprisonment in its calcula-
tions, such as the compensation the State provides to
those wrongfully convicted. It figured that if Grant
had been wrongfully imprisoned for two years, the
statutory minimum for this crime, the State would
pay him $160,000 under a statutory compensation
scheme available to defendants wrongfully convicted.
Similarly, if he received the maximum sentence of ten
years’ imprisonment, the State would pay him
$800,000, as well as potential lifetime annuity pay-
ments. Following this logic, the damages could exceed
$1 million. The court of appeals then concluded “the
potential damages in this case can be prudently and
rationally valued at a minimum of $160,000,” as this
is “the minimum amount Grant would have received
from the State if he had been wrongfully convicted of
attempted bribery and served the minimum sentence
available.”36 Therefore, combining the actual and po-
tential damages would total $170,703, making the ra-
tio 5:1. The court of appeals held that this ratio ex-
ceeded constitutional limits and reduced the exem-
plary-damages award to $512,109 against each de-
fendant, resulting in a 3:1 ratio.

The court of appeals was right to remit, but the
remittitur was not enough. The problem was the
court’s consideration of Grant’s possible prison sen-
tence at all. When evaluating potential harm, the
court should have looked to the harm likely to result
from Bennett’s conduct. Here, there was essentially
zero likelihood of imprisonment because the statute of
limitations barred the claim against Grant. Therefore,

36 Bennett v. Grant, 460 S.W.3d 220, 252 (Tex. App.—Austin
2015).
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the potential harm analysis should have only focused
on the probable damages resulting from the malicious
prosecution, not the consequences of wrongful impris-
onment. When concentrating solely on the likely harm
from malicious prosecution, it is appropriate to con-
sider, for example, that Grant would incur attorney
fees in defending himself against criminal charges. It
1s also fair to consider time taken away from one’s job
by having to participate in criminal proceedings.

Grant bore the burden to prove the criminal jus-
tice system would ultimately fail to resolve this case
correctly. He failed to meet this burden, providing no
evidence that he could be convicted, let alone impris-
oned, exonerated, and fully compensated. Indeed, the
statute of limitations barred any claim against Grant,
and there was effectively no chance he would be im-
prisoned. As the court of appeals recognized, “Ben-
nett’s long and hard-fought quest ended nine months
later, when both of Grant’s indictments were quashed
because the charges had been filed past the statute of
Iimitations.”37 Grant failed to show imprisonment was
likely to result from Bennett’s conduct, and the court
of appeals was wrong to consider imprisonment-re-
lated damages.

We recognize the State’s tremendous interest in
preventing malicious prosecution and wrongful im-
prisonment. But these wrongs are not synonymous,
and should not be treated as such. Here, Grant had
the burden to prove that imprisonment was likely—
an impossible burden given the preclusive effect of
limitations. The court of appeals engaged in specula-

371d. at 232.
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tion when making its calculations, contrary to the def-
inition of potential harm provided by the United
States Supreme Court. We thus reverse and remand
the exemplary-damages award to the court of appeals
for a more substantial remittitur.

C. Joinder

Procedural matters, such as joinder and the con-
solidation of claims, are left to the discretion of the
trial court, whose rulings will not be overturned ab-
sent an abuse of discretion.3® An abuse of discretion
occurs when the trial court “acted without reference to
any guiding rules and principles.”3® Bonham Corp. ar-
gues the trial court erred by allowing Grant to join it
as a third-party defendant under Rule of Civil Proce-
dure 38(a). While Bonham Corp. i1s correct that Rule
38(a) does not apply here, the joinder does not amount
to an abuse of discretion. Also, Bonham Corp. waived
this issue by not complaining of misjoinder to the trial
court.

Joinder is appropriate given the background of
this case. After Grant revealed the cattle photos to po-
lice and Reynolds sued Bennett for conversion, Ben-
nett sued Grant for slander. Grant counterclaimed, al-
leging Bennett was liable to him for intentional inflic-
tion of emotional distress. Because Grant failed to join
Bonham Corp. within thirty days after filing his orig-
inal answer, the trial court rejected his initial effort to
join Bonham Corp. as a third-party defendant. The
trial court instructed Grant to seek leave “pursuant to

38 Allison v. Ark. La. Gas Co., 624 S.W.2d 566, 568 (Tex. 1981).

39 Cire v. Cummings, 134 S.W.3d 835, 838-39 (Tex. 2004) (quoting
Downer v. Aquamarine Operators, Inc., 701 S.W.2d 238, 241-42
(Tex. 1985)).
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Rule 38” before trying again. Grant subsequently filed
a “Motion for Leave to Include James B. Bonham Cor-
poration.” This motion did not include the specific rule
under which Bonham Corp. should be joined, but it did
explicitly request leave “to file a third-party action”
against Bonham Corp. for intentional infliction of
emotional distress. It did not allege that Bonham
Corp. was liable for any part of Bennett’s slander
claim against Grant. The trial court granted joinder,
but did not specify the grounds for doing so. Bonham
Corp. then filed its original answer to Grant’s counter-
claim. After the wrongful indictment was filed against
Grant, Grant amended his counterclaim against Ben-
nett and Bonham Corp. to add malicious prosecution.
Bonham Corp., in response, filed its original answer to
the new counterclaim and did not argue that it was
wrongly joined.

Here, Grant did not request joinder under a spe-
cific rule, and the trial court did not specify a rule
when it granted joinder. Rule 38(a) states that a de-
fendant may join a third party who may be liable to
the defendant or to the plaintiff for all or part of the
plaintiff’s claims against the defendant.4? Joinder on
these grounds would be improper here, as Grant did
not allege that Bonham Corp. was liable to Bennett for
any part of Bennett’s slander claim against Grant.

However, joinder was permissible under other
rules. For instance, under Rule 37, joinder of “addi-
tional parties necessary or proper parties to the suit”
1s permitted.4! Additionally, under Rule 39, joinder of

40 TEX. R. C1v. P. 38(a).
A TEX. R. C1v. P. 37.
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an additional party is permitted if “in his absence com-
plete relief cannot be accorded among those already
parties.”#2 Further, under Rule 40, permissive joinder
of parties as defendants is allowed if a plaintiff or
counter-plaintiff asserts against them “any right to re-
Lief . . . arising out of the same transaction [or] occur-
rence.”*3 We agree with the court of appeals that trial
courts have broad discretion in determining whether
parties should be joined.44 Because the trial court did
not specify the rule on which it relied, and because
there are several grounds on which joinder would be
permissible, there was no abuse of discretion.

Further, Bonham Corp. waived this issue because
it did not object to joinder before the trial court. Gen-
erally, an issue presented in a petition for review be-
fore this Court must have “been preserved for appel-
late review in the trial court and assigned as error in
the court of appeals.”#> Bonham Corp. did not object to
joinder in the trial court, but rather complained for
the first time in the court of appeals. Joinder 1s an 1is-
sue that arises in the trial court, and to preserve error,
Bonham Corp. was required to present its objection
there. Because it failed to do so, Bonham Corp. has
waived the issue in this Court.

2TgX. R. C1v. P. 39.
43 TEX. R. C1v. P. 40.

44 Bennett v. Grant, 460 S.W.3d 220, 238 (Tex. App.—Austin
2015).

4% @G.T. Leach Builders, LLC v. Sapphire V.P., LP, 458 S.W.3d 502,
516-17 (Tex. 2015) (quoting TEX. R. APP. P. 53.2(f)).
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D. Sanctions

The trial court signed an order sanctioning Ben-
nett “for filing a groundless slander claim against
[Grant] in bad faith and for the purpose of harass-
ment.” The trial court determined that Grant should
receive $269,644.50 in litigation costs for defending
Bennett’s slander claim and conditional appellate at-
torney fees. This sanction was included in the final
judgment. The court of appeals affirmed the sanctions.

We review the imposition of sanctions for abuse of
discretion.4¢ As noted above, a trial court abuses its
discretion if it acts without reference to any guiding
rules or principles.4” In Low, this Court articulated
several factors for trial courts to consider when award-
ing sanctions.*® The courts need not consider every
factor, but they should consider all relevant factors.4?
Bennett contends the sanctions against him should be
remanded for reconsideration under Nath v. Texas
Children’s Hospital.50

In Nath, the trial court imposed sanctions on Nath
for frivolously filing a lawsuit against a hospital and
based the amount on the hospital’s attorney fees.5!
Nath appealed, alleging the sanctions were exces-
sive.?2 We held the hospital was responsible for some

46 Low v. Henry, 221 S.W.3d 609, 614 (Tex. 2007).
471d.

48 ]d. at 620 n.5.

49]d. at 620-21.

50446 S.W.3d 355 (Tex. 2014).

51]d. at 361.

521d.
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of its attorney fees because it litigated the case for five
years before moving for summary judgment based on
the statute of limitations, which could have been
brought years earlier.53 In Nath, “the degree to which
the offended person’s own behavior caused the ex-
penses for which recovery is sought” was a relevant
factor.54

Bennett’s reliance on Nath is misplaced. Here, alt-
hough the litigation was frivolous as Grant alleged in
his original answer, he could not have ended the liti-
gation sooner because there was no determinative le-
gal question as existed in Nath. Evaluating whether
the litigation was frivolous required a factfinder to de-
termine whether Bennett lied and the suit was
brought in bad faith. In fact, the jury answered this
very question in their jury charge.?® Accordingly, Ben-
nett’s sanctions award should be upheld.

IT1. Conclusion

We reverse the exemplary-damages portion of the
court of appeals’ judgment and remand to that court
for remittitur in light of this opinion. In all other re-
spects, we affirm the court of appeals’ judgment.

Don R. Willett
Justice

OPINION DELIVERED: April 28, 2017

53]1d. at 372.
54 Id.

55 Question 19 of the jury charge asked: “Was the Plaintiff Tom
Bennett’s suit against Larry Grant groundless, and brought in
bad faith or for the purpose of harassment?” The jury answered

13 2

yes.
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APPENDIX B

SUPREME COURT OF TEXAS

No. 15-0338

Tom Bennett and James B. Bonham Corp., Petition-
ers
v.
Larry Wayne Grant, Respondent

On Petition for Review from the
Court of Appeals for the Third District of Texas

JUDGMENT

THE SUPREME COURT OF TEXAS, having
heard this cause on petition for review from the Court
of Appeals for the Third District, and having consid-
ered the appellate record, briefs, and counsels’ argu-
ment, concludes that the court of appeals’ judgment
should be affirmed in part and reversed in part.

IT IS THEREFORE ORDERED, in accordance
with the Court’s opinion, that:

1) The portion of the judgment of the court of ap-
peals pertaining to exemplary damages is re-
versed, and the judgment of the court of ap-
peals 1s otherwise affirmed,;

2) The cause 1s remanded to the court of appeals
for further proceedings consistent with this
Court’s opinion; and
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3) Each party shall bear its own costs incurred in
this Court.

Copies of this judgment and the Court’s opinion
are certified to the Court of Appeals for the Third Dis-
trict and to the District Court of San Saba County,
Texas, for observance.

Opinion of the Court delivered by Justice Willett

April 28, 2017
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APPENDIX C

COURT OF APPEALS OF TEXAS,
THIRD DISTRICT AT AUSTIN

No. 03-11-00669-CV

Tom Bennett and James B. Bonham Corp., Petition-
ers
v.
Larry Wayne Grant, Respondent

OPINION ON MOTION FOR REHEARING

We withdraw the opinion dated August 13, 2014,
and the supplemental opinion and judgment dated
September 26, 2014, and substitute the following
opinion and judgment in their place. We deny the Ap-
pellants’ motion for rehearing.

This suit arises from a now infamous feud be-
tween neighboring cattle ranchers in San Saba, the
details of which have been thoroughly relayed in prior
opinions of this Court and the Texas Supreme Court.
See Bennett v. Reynolds, 242 S.W.3d 866 (Tex. App.—
Austin 2007), rev’d & remanded in part by 315 S.W.3d
867 (Tex. 2010) (Bennett I). The feud between cattle
ranchers Thomas O. Bennett and Randy Reynolds has
many turbulent twists and turns, see id., but the gist
of the dispute and subject of prior appeals involved al-
legations that thirteen head of cattle belonging to
Reynolds had wandered onto Bennett’s ranch, and
that instead of returning them in a neighborly fashion,
Bennett ordered his ranch hand—Larry Grant—to
round up the cattle and sell them at auction.
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Grant testified that he raised concerns with Bennett
that the cattle did not belong to him, but Bennett ig-
nored his concerns.! Worried that he could be impli-
cated in cattle theft, Grant purchased a disposable
camera and took several photos of the cattle loaded on
Bennett’s trailer prior to the sale. Within two months
of the sale, Grant left his employment with Bennett
but kept the secret photos stashed away in a box in his
home where they were seemingly forgotten and left
undisturbed for almost a year. Reynolds, however,
eventually learned of the secret photos after a chance
encounter with Grant’s brother-in-law and demanded
that Grant turn the photos over to the authorities.
What happens next is hotly disputed and the subject
of litigation between Bennett and his former ranch
hand, Grant, which gave rise to this appeal.

After Reynolds attempted to obtain the photos,
Grant testified that he was distressed and began
drinking beer and smoking marijuana to relieve ten-
sion. He then made a series of phone calls to Bennett
and Bennett’s friend and employee, Don “Ex” Rogers.
Grant testified that the purpose of the calls was to in-
form Bennett of the pictures and give him an oppor-
tunity to “make it right” with Reynolds. Bennett and
Rogers’ version, however, depicts Grant as calling to
try and sell the photographs to Bennett. Grant
acknowledged he had some discussion with Rogers
about selling the photos to Bennett but testified that
they only “joked about it.” It was no joke, however,
when Grant turned the photos over to law enforce-
ment about a month after these conversations and
triggered an extraordinary series of events. First,
Bennett was indicted for cattle theft based in part on

1 The facts recited herein are taken from the record on appeal.
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Grant’s testimony and photos. Although ultimately
acquitted of the criminal charges, Bennett and his cat-
tle company, the James B. Bonham Corporation, were
found liable for conversion in a civil suit brought by
Reynolds resulting in a judgment of $5,327.11 in ac-
tual damages. The actual damages, however, paled in
comparison to the combined exemplary damages of
$1.25 million awarded amidst allegations that Ben-
nett had willfully sold his neighbor’s cattle to settle a
score in a long-standing feud and then attempted to
cover his actions by—among other allegations—
threatening and bribing witnesses, tampering with
the photographs Grant had taken to alter the images
of the brands on the cattle to look like his own brand,
and even attempting to register his neighbor’s brand
as his own with the district clerk of San Saba County.
Such allegations and such a large exemplary damages
award are extraordinary by themselves,? but it is only
half of the story and less than half of the total liability
adjudged against Bennett and the Bonham Corpora-
tion from these events.

The other half is the subject of this appeal—a
$2.28 million judgment awarded to Grant for a suc-
cessful malicious prosecution claim brought against
Bennett and the Bonham Corporation. This claim
arose from Bennett’s admitted, yet ultimately unsuc-
cessful, campaign to have Grant imprisoned after he
turned the photos over to authorities. In this appeal,
Bennett and the Bonham Corporation (collectively,
Appellants) contest the judgment in Grant’s malicious
prosecution suit, contending: (1) legally insufficient

2Indeed, the Texas Supreme Court found the exemplary damages
violated due process and remanded the case for remittitur. See
Bennett I, 315 S.W.3d at 883.
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evidence supported the malicious prosecution claim;
(2) legally and factually insufficient evidence sup-
ported the $10,703 awarded in compensatory dam-
ages; (3) legally insufficient evidence supported the
jury’s findings allowing for the imposition of exem-
plary damages over the statutory cap; and (4) the total
$2 million exemplary damages award ($1 million
against Bennett and $1 million against the Bonham
Corporation) violated due process. Individually, the
Bonham Corporation raises several arguments chal-
lenging its liability in the suit, and Bennett challenges
a $269,644.50 sanction. We conclude that the award of
exemplary damages failed to comport with due process
requirements and required remittitur, but otherwise
uphold the trial court’s judgment.

MALICIOUS PROSECUTION

A. Background Facts

On the evening of October 4, 2001, telephone rec-
ords confirm that Grant called and spoke with Ben-
nett for thirteen minutes, but the topic of conversation
that evening is hotly disputed by the parties. As pre-
viously discussed, Grant testified that he called to in-
form Bennett about the pictures and to give him an
opportunity to “make it right” with Reynolds. Bennett,
however, testified that Grant called to try and sell the
photos to him for $5,000. What is undisputed, how-
ever, is that Bennett waited nearly two years to report
his allegations against Grant to the authorities. In-
deed, Bennett testified that it was not until after his
criminal trial that he decided to report the incident to
authorities and acknowledged at trial that his sole
“goal” in reporting the incident was to put “Grant in
prison . . . for what he’s done to me.” In furtherance of
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his goal, Bennett testified he met with law enforce-
ment authorities in four separate counties in an at-
tempt to get Grant indicted for attempted blackmail.
After authorities in San Saba County, Llano County,
and Coleman County refused to prosecute Grant, Ben-
nett met with the district attorney in Navarro County
and requested he prosecute the case.

According to the district attorney’s testimony, the
following events then transpired. After his initial
meeting with Bennett, the district attorney believed
that if an attempted blackmail had occurred, it was a
federal offense and referred the matter to the federal
authorities. Unhappy with this outcome, Bennett
again approached the district attorney but this time
with a new theory—requesting that Grant be prose-
cuted for attempted theft. The district attorney in-
formed Bennett he could not bring charges for misde-
meanor attempted theft because it was barred by the
two-year statute of limitations. Undeterred, Bennett
then provided the district attorney with new infor-
mation, alleging—for the first time—that Grant had
attempted to extort money from him a second time
within the limitations period. The district attorney
testified that he was “skeptical” of this new evidence
because it “appeared that there was maybe some tai-
loring of the facts going on to fit the statute.” Indeed,
in his sworn testimony in this case, Bennett made no
mention of a second attempted blackmail by Grant.
Rather, he unequivocally testified that all the factual
accusations against Grant occurred in a single even-
ing on October 4, 2011. The district attorney further
testified that, based on his conversations with Bennett
about the case, he formed the impression that Ben-
nett’s motive for prosecuting Grant was to gain an ad-
vantage in civil litigation arising from the case. Being
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“suspicious” of Bennett’s new evidence, the district at-
torney decided to “dig in his heels” and refused to pros-
ecute.

Still undeterred, Bennett met with an attorney
who testified that he had represented the Bonham
Corporation for over twenty years and that Bennett
directed him to research and draft a legal brief advo-
cating that Grant’s alleged actions constituted a crim-
inal offense that should be prosecuted. The district at-
torney testified that it was this brief or another meet-
ing with Bennett that finally was the “catalyst” that
prompted him to bring the case to the grand jury. He
further testified that it was “rare” for him to bring
misdemeanor cases to the grand jury because he him-
self had the authority to bring misdemeanor charges
without grand jury involvement. But, in this case, he
finally yielded to Bennett’s demands because he did
not want to appear “draconian” in his refusal to bring
charges. The district attorney may have been finally
persuaded to present the case, but the grand jury was
not as persuaded and refused to indict Grant.

Frustrated that the grand jury had not indicted
Grant, Bennett testified he again met with the same
attorney who this time advised him to get a special
prosecutor appointed in Navarro County to bring the
case before the grand jury a second time. After the at-
torney explained to him the procedure for appointing
a special prosecutor, Bennett testified he had the at-
torney draft a petition alleging the district attorney
had a conflict of interest and accusing him of taking
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no action in the case.? The petition further sought the
appointment of Robert Dunn—a local attorney and
neighbor of Bennett’s—as a special prosecutor for the
case. Bennett, who resided and ran a cattle ranch in
Navarro County, testified that he then led the effort
to circulate and obtain over 250 signatures from Na-
varro County residents for the petition seeking the ap-
pointment of Dunn as special prosecutor for the case.
Bennett testified that others helped with the petition
but that “it was mostly me . . . I think I done most of
it.” The district attorney, who was now seeking reelec-
tion in a hotly contested race, testified that he was un-
aware that Bennett was leading this campaign
throughout the county until Bennett showed up at his
office for a final meeting. Bennett, with the signed pe-
titions in hand, then accused the district attorney of
being partial and unfair when he presented Grant’s
case to the grand jury and demanded that Dunn be
appointed special prosecutor in the case. Feeling that
Bennett’s petition campaign “wasn’t helping” his
chances of reelection, the district attorney testified
that he agreed to the appointment of Dunn as spe-
cial prosecutor in the case.*

Ultimately, Bennett was successful in his goal of
getting Grant indicted, as the special prosecutor pre-
sented the case for a second time to the grand jury—
more than four years after the phone call between

3The petition alleged the district attorney had a conflict of inter-
est in the case because he had previously worked for the district
attorney’s office in Llano County.

4Later that year, the district attorney lost his reelection. Almost
immediately after starting private practice, Bennett came to the
former district attorney’s office and retained him as counsel for
himself and the Bonham Corporation in two separate lawsuits.



32a

Grant and Bennett occurred—but this time obtained
indictments for the felony offenses of tampering with
a witness and attempted bribery. The special prosecu-
tor testified that in deciding whether to present the
case to the grand jury, he interviewed both Bennett
and Rogers but exercised independent discretion in ul-
timately determining whether there was sufficient ev-
1dence to prosecute the case. He testified further that
he relied on evidence other than Bennett’s and Rogers’
statements 1n his decision to prosecute. When asked,
however, whether Bennett’s and Rogers’ statements
were “very material to [his] decision to proceed to the
grand jury,” the special prosecutor acknowledged that
the statements were “definitely” very material to his
decision. Further, he acknowledged testifying during
his deposition that he “would not have presented” the
case to the grand jury if he had believed Bennett “was
making untrue statements.” He also testified that if
he believed there had been a “tailoring of the facts” by
Bennett—as the Navarro County district attorney be-
lieved—that it would have affected his decision to go
to the grand jury.> Grant maintained throughout trial
that both men had lied to the authorities about the al-
leged blackmail.

Further, some of the evidence Bennett presented
to the special prosecutor appears from the record to
have differed from the initial evidence presented to
the district attorney. First, there is no evidence in the
record that Bennett reported to the special prosecutor

5The Navarro County district attorney testified that he had in-
formed the special prosecutor of his belief that there had been
some tailoring of the facts by Bennett. The special prosecutor de-
nied this, testifying that “no one had told [him]” of any manipu-
lation of the facts by Bennett.
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two incidents of alleged extortion occurring on differ-
ent dates—as he had to the district attorney. Rather,
the special prosecutor testified only as to the alleged
misconduct occurring during phone conversations on
October 4, 2011, and the indictment alleged only one
count—not two—of the charged offenses. Second, Ben-
nett added a new detail to his allegations, contending
for the first time that Grant had specifically asked him
to pay $5,000 for the pictures. In a previous written
statement to the authorities, Bennett did not allege a
specified amount in his extortion claims. The Navarro
County district attorney also did not recall Bennett
telling him this detail, and it would have been mate-
rial to how he presented the case to the grand jury be-
cause the amount of money at issue increased the de-
gree of the offense.6 See Tex. Penal Code § 31.03(e)
(value of property involved in theft dictates classifica-
tion of offense). Finally, the special prosecutor addi-
tionally testified that in deciding to prosecute the
case, he relied—in part—on a transcript from Bennett
purportedly transcribing secretly-taped “conversa-
tions” with Grant that substantiated Bennett’s claim
that Grant had sought $5,000 from him. If this tran-
script was also given to the district attorney, he made
no reference to it in his testimony.

Regarding the transcript, the special prosecutor
testified that initially Bennett presented him with a
tape recording of “conversations” but that he was un-
able to understand it because it was “awful garbled.”

6 Interestingly, the district attorney testified that the amount at
issue increased the degree of the offense from a misdemeanor to
a felony. The statute of limitations for felony theft is five years,
rather than the two year statute of limitations for misdemeanor
theft. See Tex. Code Crim. Proc. arts. 12.01(4)(A), 12.02.



34a

Bennett then gave him a transcript purportedly tran-
scribing the tape. The special prosecutor could not tes-
tify as to when the tape was allegedly recorded, but it
appears from his testimony that he believed the tape
was a recording of the actual telephone conversations
reflected on Grant’s telephone bill or conversations re-
lated directly to those phone records. He further testi-
fied that the taped conversations substantiated Ben-
nett’s claim that Grant had specifically sought
“$5,000” for the pictures. This transcript, however,
was destroyed when Grant’s record was later ex-
punged. Besides this information, there is no addi-
tional information in the record as to what was re-
flected in the transcript or the tape. Bennett himself
testified at trial that he had secretly recorded a con-
versation with Grant and had presented this tape to
law enforcement, but this tape recorded only a single
conversation between Grant and Bennett occurring al-
most a year prior to Grant’s alleged extortion. As such,
there is no mention on the tape of the photographs or
a demand for $5,000. Indeed, when the special prose-
cutor was presented with a transcript of the tape Ben-
nett testified to presenting to other law enforcement,
the special prosecutor testified that he had never seen
it before, and it was “completely different” than the
transcript Bennett had given him.

Bennett’s plan to imprison Grant seemed to finally
be coming to fruition when the special prosecutor then
took this evidence to a second grand jury and suc-
ceeded in obtaining two felony indictments, and Grant
surrendered himself to authorities. But Bennett’s long
and hard-fought quest ended nine months later, when
both of Grant’s indictments were quashed because the
charges had been filed past the statute of limitations.
Further, the trial court granted Grant’s motion to
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have his arrest and indictments expunged from his
record as void. Upon expunction, Grant—who was al-
ready being sued by Bennett for slander—added a
counterclaim against Bennett and the Bonham Corpo-
ration for malicious criminal prosecution.” Upon hear-
ing the preceding evidence, the jury found that Ben-
nett and the Bonham Corporation had indeed mali-
ciously prosecuted Grant. They appeal, contending
there 1s insufficient evidence of a malicious prosecu-
tion. Appellants’ claim requires us to first expound
upon the law of malicious prosecution.

B. Malicious Prosecution

Malicious prosecution is an unusual tort in that it
requires the court to balance society’s interest in pro-
tecting private persons who report criminal conduct
with the individual citizen’s interest in being pro-
tected against unjustifiable and oppressive litigation
of criminal charges. Browning-Ferris Indus. v. Lieck,
881 S.W.2d 288, 290-91 (Tex. 1994). In that regard,
the Texas Supreme Court has instructed us that the
balance between these important interests is main-
tained by strictly adhering to the defined elements of
an action for malicious prosecution and that even
a small departure from the exact prerequisites for lia-
bility may threaten this delicate balance. Id. But, “as
with any other cause of action, if the elements of ma-
licious prosecution are proved, liability is established.”
Id. at 291. Those elements are: (1) the commencement
of a criminal prosecution against the plaintiff; (2) cau-
sation of the action by the defendant; (3) termination

7The jury found against Bennett on his slander claim, which Ben-
nett does not appeal.
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of the prosecution in the plaintiff’s favor; (4) the plain-
tiff’'s innocence; (5) the absence of probable cause for
the proceedings; (6) malice in filing the charges; and
(7) damages. Richey v. Brookshire Grocery Co., 952
S.W.2d 515, 517 (Tex. 1997).

Appellants do not dispute the jury’s findings that
there was no probable cause to prosecute Grant, that
Grant was innocent of the charges, and that Bennett
acted with malice in pursuing the charges. Rather,
they argue only that there is legally insufficient evi-
dence that Bennett’s conduct caused the commence-
ment of a criminal prosecution against Grant. The
causation element of malicious prosecution requires
evidence that a defendant “initiated” or “procured” a
criminal prosecution. Lieck, 881 S.W.2d at 292. A per-
son initiates a criminal prosecution if he makes a for-
mal charge to law enforcement authorities. Id. Here,
there 1s no evidence in the record that Bennett filed
any formal charges; Grant, therefore, relies on pro-
curement. A person “procures” a criminal prosecution
“if his actions are enough to cause the prosecution,
and but for his actions the prosecution would not have
occurred.” Id. Thus, procurement requires that a per-
son’s actions be both a “necessary and a sufficient
cause of the criminal prosecution.” Id. Appellants ar-
gue there is no evidence Bennett “procured” Grant’s
criminal prosecution because the prosecutors involved
acted with independent discretion, and their exercise
of discretion was a superceding, intervening cause of
the prosecution that destroyed his own liability in
bringing about the charges. Appellants are correct
that generally a person cannot procure a criminal
prosecution when the decision whether to prosecute is
left to the discretion of another because the independ-
ent exercise of discretion destroys the necessary
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causal link between the defendant and the prosecu-
tion. See id. There are, however, two important excep-
tions to this rule where a defendant may still be liable
for malicious prosecution because his actions are such
that it makes an intelligent exercise of discretion im-
possible: (1) when a defendant provides information
which he knows is false that causes a criminal prose-
cution, or (2) when a defendant’s conduct was the de-
termining factor in the prosecutor’s decision to prose-
cute. See id. at 292-94. We conclude there is legally
sufficient evidence to support the jury’s finding of cau-
sation under both exceptions.

1. Legally sufficient evidence Bennett pro-
cured Grant’s prosecutions by providing
false information.

The first exception is when a defendant provides
information which he knows is false that causes a
criminal prosecution. See id. at 293. For this excep-
tion, the plaintiff must prove both that the defendant
knowingly furnished false information to authorities,
and that but for such false information, the prosecutor
would not have decided to prosecute. King v. Graham,
126 S.W.3d 75, 76 (Tex. 2003). The prosecutor’s reli-
ance on the false information makes an intelligent ex-
ercise of discretion impossible and establishes the
causal link necessary to hold the defendant liable for
malicious prosecution. See id. at 78. But, if the deci-
sion to prosecute would have been made with or with-
out the false information, the defendant did not cause
the prosecution by supplying false information. A sin-
gle prosecution may, however, be procured by more
than one person. Lieck, 881 S.W.2d at 292.
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Appellants challenge only the legal sufficiency of
the jury’s finding that Bennett procured Grant’s pros-
ecution. A party challenging the legal sufficiency of
the evidence supporting an adverse finding on an is-
sue for which the opposing party bears the burden of
proof will prevail if there is a complete absence of evi-
dence of a vital fact or if the evidence offered to prove
a vital fact is no more than a scintilla. See Waste
Mgmt. of Tex., Inc. v. Texas Disposal Sys. Landfill,
Inc., 434 S'W.3d 142, 2014 WL 1875637, at *8 (Tex.
2014); City of Keller v. Wilson, 168 S.W.3d 802, 810
(Tex. 2005). More than a scintilla exists when the evi-
dence as a whole rises to a level enabling reasonable
and fair-minded people to have different conclusions.
Merrell Dow Pharms., Inc. v. Havner, 953 S.W.2d 706,
711 (Tex. 1997). In conducting a legal-sufficiency re-
view, we consider the evidence in the light most favor-
able to the judgment, crediting evidence that a reason-
able fact finder could have considered favorable and
disregarding unfavorable evidence unless the reason-
able fact finder could not. City of Keller, 168 S.W.3d at
807. We indulge every reasonable inference that sup-
ports the jury’s findings. Id. at 822. Therefore, we
must uphold the jury’s verdict unless—after viewing
the evidence in the light most favorable to the jury’s
verdict and disregarding contrary evidence unless a
reasonable jury could not—there is no more than a
scintilla of evidence to support the finding of procure-
ment.

Reviewing the evidence in the light most favorable
to the jury’s verdict, the Navarro County district at-
torney believed Bennett’s claims were barred by limi-
tations and would never have brought this case before
the grand jury but for Bennett changing his story to
add an additional claim of extortion occurring within
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the limitations period. As Grant testified this was a
false allegation, we will assume—for purposes of our
analysis—that the allegation was false, and there is
more than sufficient evidence that the false allegation
was the but-for cause of the prosecutor presenting the
case to the grand jury. Traditionally, however, the tort
of malicious prosecution does not arise until process is
1ssued, an indictment is returned, information filed, or
the accused is arrested. See Restatement (Second) of
Torts § 654 (1977). Here, there is no evidence in the
record that any of these events occurred with regard
to this first proceeding before the grand jury or that
Grant was aware of or suffered damages from this pro-
ceeding. Accordingly, the bulk of our analysis must fo-
cus on the second presentment of the case to the grand
jury by the special prosecutor, which ultimately re-
sulted in two indictments and Grant’s arrest.

Viewing the evidence regarding the second grand
jury proceeding in the light most favorable to the ver-
dict, we conclude there was more than a scintilla of
evidence to support the jury’s finding that Bennett
procured the prosecution. The special prosecutor
acknowledged in his testimony that Bennett’s state-
ments were “definitely . . . very material” to his deci-
sion to proceed to the grand jury. He further acknowl-
edged that if he had believed Bennett’s statements
were untruthful, then he “would not have presented”
the case to the grand jury. Assuming Bennett’s state-
ments were false, the special prosecutor’s testimony
provides more than a scintilla of evidence that Ben-
nett was a necessary and sufficient cause of the pros-
ecution. Compare King, 126 S.W.3d at 79 (holding in-
sufficient evidence of causation where “[nJothing in
the record shows that the false information was mate-
rial to the decision to prosecute”). Further, there was
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additional evidence that the special prosecutor relied
on the transcript that Bennett had given him alleg-
edly transcribing secretly-taped conversations with
Grant. From the record, there was sufficient evidence
for the jury to infer that Bennett had fabricated this
evidence and that it was a material cause of the pros-
ecution, as the special prosecutor testified that the
transcript substantiated Bennett’s claim that Grant
had sought $5,000 from him.

For legal sufficiency review, we consider the evi-
dence in the light most favorable to the judgment,
crediting evidence that a reasonable fact finder could
have considered favorable and disregarding unfavora-
ble evidence unless a reasonable fact finder could not.
See City of Keller, 168 S.W.3d at 827. We note here the
special prosecutor testified that—in addition to the in-
formation provided by Bennett—he also relied on
Grant’s sworn testimony from Bennett’s prior crimi-
nal trial for cattle theft. At that trial, the special pros-
ecutor testified Grant purportedly admitted making a
phone call to Rogers seeking money for the pictures
but alleged he was only “joking.”® The special prosecu-
tor testified that in his opinion Grant “tried to cover
himself” by alleging that it was a joke, and when asked
whether he would have prosecuted based solely on this
testimony, he responded: “I think so, because the fact
1s that he admitted making the calls.” (emphasis
added). When a prosecutor relies on evidence inde-
pendent of the false information provided by the de-
fendant, the defendant “cannot be said to have caused

8 The transcript from Grant’s sworn testimony is not in the rec-
ord. Grant advanced the same theory of innocence at this trial.
For purposes of the malicious prosecution claim, the jury found
Grant innocent of Bennett’s allegations.
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the prosecution if the [false] information was immate-
rial to the decision to prosecute.” King, 126 S.W.3d at
78. The special prosecutor, however, had previously
acknowledged that Bennett’s evidence was definitely
very material to his decision to prosecute and that he
would not have presented the case if he had thought
Bennett was providing false information.?

To the extent there is any conflict in the special
prosecutor’s testimony as to the cause of the prosecu-
tion, causation is generally a question of fact for the
jury, see Rodriguez v. Moerbe, 963 S.W.2d 808, 818-19
(Tex. App.—San Antonio 1998, pet. denied), and there
1s more than a scintilla of evidence to support the
jury’s fact finding that Bennett’s false information
was a necessary and sufficient cause of the prosecu-
tion. Further, the jury was entitled to resolve any con-
flicts in the special prosecutor’s testimony and could
choose to believe or disbelieve all or part of his testi-
mony. See McGalliard v. Kuhlmann, 722 S.W.2d 694,
697 (Tex. 1986) (jJury may “resolve inconsistencies in
the testimony of any witness”); see also City of Keller,
168 S.W.3d at 819 (“Jurors are the sole judges of the
credibility of the witnesses and the weight to give

9 The special prosecutor also testified that he relied on Rogers’
statement that Grant had telephoned him and acknowledged at-
tempting to sell the photos to Bennett. At trial, Bennett testified
that Rogers “was in on the efforts to get [Grant] charged.” Rogers
is described in the record as Bennett’s best friend and an em-
ployee of the Bonham Corporation. At trial, Grant denied Rogers’
accusations, and the jury was free to disbelieve his testimony.
The Texas Supreme Court has instructed that “[jJust as there
may be more than one proximate cause of an event, a single pros-
ecution may be procured by more than one person.” Browning-
Ferris Indus., Inc. v. Lieck, 881 S.W.2d 288, 292 (Tex. 1994). The
fact that Rogers may also be liable for procuring Grant’s prose-
cution does not negate Bennett’s own liability.
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their testimony. . . . Reviewing courts cannot impose
their own opinions to the contrary.”). Consequently,
we conclude a reasonable jury could find that the false
information provided by Bennett was a necessary and
sufficient cause of Grant’s prosecution and disregard
any contrary evidence. After reviewing the evidence
under the appropriate standard, we conclude there 1s
legally sufficient evidence to support the jury’s finding
that Bennett procured Grant’s criminal prosecution
by providing false information.

2. Legally sufficient evidence Bennett pro-
cured Grant’s prosecution by other im-
proper conduct.

The second exception in which a defendant may be
liable for malicious prosecution is “when his conduct
is the determining factor in the prosecutor’s decision
to prosecute.”t0 See Lieck, 881 S.W.2d at 294. For this
exception to be applicable, it must “appear that [the
defendant’s] desire to have the proceedings initiated,
expressed by direction, request or pressure of any

10 Appellants contend this is not a recognized exception under
Texas law. We disagree. In accordance with the Restatement of
Torts, the Texas Supreme Court has stated that a defendant may
procure a prosecution “not only when he gives information he
knows is false to a prosecutor, but also when his conduct is the
determining factor in the prosecutor’s decision to prosecute.”
Browning-Ferris Indus., Inc. v. Lieck, 881 S.W.2d 288, 294 (Tex.
1994) (citing Restatement (Second) of Torts § 653 (1977)); see also
Turner v. Roadway Express, Inc., 911 S.W.2d 224, 226 (Tex.
App.—Fort Worth 1995, writ denied) (recognizing Texas Su-
preme Court’s holding in Lieck that malicious prosecution may
occur when either a person gives false information to authorities
or when a person’s conduct was determining factor in decision to
prosecute).
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kind, was the determining factor in the official’s deci-
sion to commence the prosecution.” Id. (quoting Re-
statement (Second) Torts § 653 (1977)). The Texas Su-
preme Court in 1994 adopted this exception set out in
the Restatement of Torts. See id. We note, however,
that the parties have not cited to, and we have not
found, any Texas case that has determined what type
of conduct would constitute “procurement” under this
exception. See Michol O’Connor, O’Connor’s Texas
Causes of Action, ch. 19-A, at 572 (2014) (“No Texas
court has determined what type of conduct, other than
providing false information, would constitute procure-
ment.”). After careful review of the record in this case,
we conclude this is the rare case where the defendant
engaged in such an intentional and systematic abuse
of the justice system that there was sufficient evidence
his conduct was the determining factor in the prosecu-
tion.

As there are no examples under Texas case law,
we will draw upon the Restatement itself for guidance.
The Restatement provides the following example as il-
lustration of this exception:

A goes to B, a district attorney and informs
him that C has committed a battery upon A. A
1s a political boss to whom B owes his election.
A demands that B prosecute C. The battery is
one that has created no public disturbance
and is therefore an offense for which a public
prosecutor would not ordinarily institute pro-
ceedings. In compliance with A’s demand, B
files an information against C. A has procured
the institution of the proceeding.
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Restatement (Second) Torts § 653 (1977). In the exam-
ple, the defendant procured the prosecution by exert-
ing improper pressure on the district attorney to bring
charges that ordinarily would not have been filed.
Similarly, in this case, there is legally sufficient evi-
dence in the record that Grant would not have been
prosecuted but for Bennett’s acknowledged and sys-
tematic campaign to improperly influence the pro-
ceedings. First, the Navarro County district attorney
testified emphatically that although he had the au-
thority to file an information charging Grant with mis-
demeanor attempted theft, he “dug in his heels” and
steadfastly refused to press charges against Grant be-
cause of the statute of limitations and because he be-
lieved Bennett had been tailoring the facts to create a
chargeable offense. Only after immense pressure from
Bennett and some altering of the facts, did the district
attorney finally yield and agree to bring the misde-
meanor case before the grand jury. He testified, how-
ever, that ordinarily he would not have presented this
misdemeanor case to the grand jury but only did so
because of Bennett’s unceasing demands. Like the ex-
ample in the Restatement, this proceeding before the
grand jury would never have occurred but for Bennett
exerting such pressure on the district attorney that
his desire to have the proceeding commenced was the
determining factor in the district attorney’s decision
to prosecute.

After the grand jury refused to indict, Bennett—
undeterred in his goal of having Grant imprisoned—
then organized and led an extraordinary petition cam-
paign to put in place a hand-picked special prosecutor
to indict Grant. At a time when the district attorney
was facing a heavily-contested election, Bennett then
came to the district attorney’s office with the petitions



45a

demanding the appointment of his special prosecutor
to the case. Feeling Bennett’s petition campaign
“wasn’t helping” his chances of reelection, the district
attorney again yielded to Bennett’s demands. Here,
like the example in the Restatement, Grant’s second
prosecution was a proceeding that would have never
occurred but for Bennett’s exertion of untoward pres-
sure on the district attorney. Undoubtedly, there is
more than a scintilla of evidence that Bennett’s
acknowledged and systematic campaign to improperly
influence judicial proceedings was the determining
factor in the prosecution.

Accordingly, we conclude there is legally sufficient
evidence that Bennett procured Grant’s prosecution
by either providing false information to authorities or
by engaging in such a systematic and untoward cam-
paign to influence judicial proceedings that his con-
duct was the determining factor in the prosecution.

CORPORATE LIABILITY

Having found sufficient evidence of Bennett’s lia-
bility in this suit, we next address Bonham’s liability.
With regard to Bonham, the jury made several alter-
nate findings imputing corporate liability on Bonham
for the malicious prosecution. First, under the mali-
cious prosecution question, the jury found that both
Bennett and Bonham—through an agent—had mali-
ciously prosecuted Grant. Second, the jury found that
Bennett was acting in his capacity as a vice-principal
of Bonham when he maliciously prosecuted Grant. Fi-
nally, the jury found that Bonham was responsible for
Bennett’s conduct under a “reverse-piercing” theory of
Liability. In two individual issues, Bonham contests its
liability, arguing: (1) that it was improperly joined as
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a party to the suit and (2) there is no evidence to sup-
port the jury’s findings of corporate liability.

A. Joinder

In its first individual issue, Bonham contends that
1t was improperly joined as a party to this suit. A trial
court is given a great deal of discretion in matters of
joinder, and its decision on such procedural issues will
not be disturbed on appeal absent an abuse of discre-
tion. Varme v. Gordon, 881 S.W.2d 877, 882 (Tex.
App.—Houston [14th Dist.] 1994, writ denied). A trial
court abuses its discretion when it has acted in an un-
reasonable or arbitrary manner, or when it acts with-
out reference to any guiding principle. Coburn v. Mo-
reland, 433 S.W.3d 809, 823 (Tex. App.—Austin 2014,
no pet.). A trial court’s decision on the matter of the
joinder of an additional party is “generally based on
practical considerations with a view to fair, orderly
and timely prosecution and disposal of pending litiga-
tion.” Fireman’s Fund Ins. Co. v. McDaniel, 327
S.W.2d 358, 373 (Tex. Civ. App.—Beaumont 1959, no
writ).

Bonham’s misjoinder claim necessitates a brief re-
view of this case’s procedural history. This suit was
originally initiated by Bennett—the plaintiff in this
suit—filing an original petition suing Grant for slan-
der. In his original answer, Grant asserted a counter-
claim against Bennett for intentional infliction of emo-
tional distress. Later, in an amended pleading, Grant
added Bonham as an additional counter-defendant to
his intentional infliction of emotional distress claim.
Upon request of the trial court, Grant then filed a mo-
tion seeking leave to include Bonham in the suit.
Grant’s motion for leave sought to add Bonham as a
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party to the suit on the grounds that Bonham was
Bennett’s alter ego, and his claims of intentional in-
fliction of emotional distress against both Bennett and
Bonham “arose from the same transaction, occur-
rence, or series of transactions or occurrences . . . and
the questions of law and fact in this case are common
to both [Bennett and Bonham].” After a hearing, the
trial court granted the motion without stating the
grounds for the joinder and ordered Grant to serve
Bonham with process. After being served, Bonham an-
swered as a party to the suit without further objection.
Later, after Bonham had entered an appearance in
the suit, Grant again amended his pleadings to add—
after his indictments were expunged—an additional
counterclaim against Bennett and Bonham for mali-
cious prosecution. Bonham answered the malicious
prosecution claim without objection.

On appeal, however, Bonham contends it was 1m-
properly joined in the lawsuit under Texas Rule of
Civil Procedure 38. See Tex. R. Civ. P. 38. Rule 38 pro-
vides that a defendant may bring in a third party to a
suit if that person is or may be liable to him or the
plaintiff for all or part of the plaintiff’s claim against
him. Id. A third-party action under Rule 38 is not an
independent cause of action but is derivative of the
plaintiff’s claim. Id.; see In re Seven-O Corp., 289
S.W.3d 384, 390 (Tex. App.—Waco 2009, orig. proceed-
ing [mand. denied]). Here, we agree with Bonham that
Grant’s claim asserting an independent cause of ac-
tion against it for intentional infliction of emotional
distress was not a third-party claim as contemplated
by Rule 38. Grant did not assert—as Rule 38 re-
quires—that Bonham was liable for all or part of Ben-
nett’s slander claim against him. Rather, Grant
sought to join Bonham as an additional party to his
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counterclaim seeking affirmative relief for intentional
infliction of emotional distress.

We cannot, however, conclude that Bonham has
proven the trial court abused its discretion by allowing
the joinder because our rules of civil procedure other-
wise permit the joinder of a non-party to a previously
filed counterclaim. Texas Rule of Civil Procedure 97
provides that additional persons—other than those
made parties to the original action—may be made par-
ties to a counterclaim in accordance with the provi-
sions of Rule 39 (“Joinder of Persons Needed for Just
Adjudication”) and Rule 40 (“Permissive Joinder of
Parties”). See Tex. R. Civ. P. 39, 40, 97(f); see also Tex.
R. Civ. P. 37 (“Before a case 1s called to trial, addi-
tional parties necessary or proper parties to the suit,
may be brought in, either by the plaintiff or the de-
fendant upon such terms as the court may prescribe.”).
Thus, non-parties must be joined as additional defend-
ants to a counterclaim if in their absence complete re-
lief cannot be afforded among the parties. See Tex. R.
Civ. P. 39, 97(f). In addition, the trial court has the
discretion to permit the joinder of additional defend-
ants to a counterclaim under the permissive joinder
provisions of Rule 40. See Tex. R. Civ. P. 40 (“All per-
sons may be joined in one action as defendants if there
is asserted against them jointly, severally, or in the
alternative any right to relief in respect of or arising
out of the same transaction, occurrence, or series of
transactions or occurrences and if any question of law
or fact common to all of them will arise in the action”),
97(f) (persons other than those made parties to the
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original action may be made parties to a counterclaim
in accordance with the provisions of Rule 40).11

Further, we note that once Bonham entered an ap-
pearance in this suit, Grant was entitled to assert his
additional counterclaim against Bonham for malicious
prosecution without further service of process. See
Tex. R. Civ. P. 97(b), 124. Under these circumstances,
we cannot conclude—nor has Bonham proven—that
the trial court abused its discretion by permitting the
joinder. See Varme, 881 S.W.2d at 883 (“We emphasize
that the trial court is given great discretion over join-
der questions.”). Accordingly, we overrule Bonham’s
joinder arguments.12

B. Corporate Liability

In its second individual issue, Bonham contends
there is no evidence to support the jury’s finding of
corporate liability. Corporations can act only through
human agents, and when “actions are taken by a vice-
principal of a corporation, those acts may be deemed
to be the acts of the corporation itself.” See GTE Sw.,

11 On rehearing, the Appellants contend they had no notice that
Grant was seeking to join Bonham under permissive venue.
Grant’s motion for leave sought to add Bonham as a party to his
counterclaim and tracked the language of the permissive joinder
rule. See Tex. R. Civ. P. 40.

12 Bonham hints in its brief that “Grant’s claims against the Cor-
poration were thinly veiled—yet ultimately successful—efforts to
avoid limitations.” The statute of limitations issue was not sub-
mitted in the jury charge, and Bonham does not assert in an issue
on appeal that the evidence conclusively proves Grant’s claims
were barred by limitations. Nor does Bonham appeal any ruling
it sought with sufficient specificity to make the trial court aware
of its limitations complaint. We need not address the merits of
the limitations issue.
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Inc. v. Bruce, 998 S.W.2d 605, 618 (Tex. 1999); see also
Quwest Int’l Commc’ns, Inc. v. AT&T Corp., 167 S.W.3d
324, 326 (Tex. 2005) (corporation is liable for exem-
plary damages if it acts with malice through the ac-
tions of a vice-principal). A corporation, however, can-
not be liable for damages “if the vice-principal’s mis-
conduct occurred while he was acting in a personal ca-
pacity unrelated to his authority as a corporate vice-
principal.” Bennett I, 315 S.W.3d at 884. A vice-princi-
pal of a corporation is a person who “represents the
corporation in its corporate capacity, and includes per-
sons who have authority to employ, direct, and dis-
charge servants of the master, and those to whom a
master has confided the management of the whole or
a division of his business.” Id. at 883.

Regarding Bennett’s relationship with Bonham,
the Texas Supreme Court in Bennett I concluded that
Bennett was “indisputably a vice-principal of the Bon-
ham Corporation, he was most likely the only vice-
principal and the only person whose conduct and deci-
sions could subject the corporation to exemplary dam-
ages.” Id. at 884. In this case, similar evidence was
presented that, although Bonham was putatively
owned by Bennett’s daughters, the daughters had no
control over the corporation and received no profits,
and Bennett himself exclusively controlled and prof-
ited from Bonham. Bennett testified that he did not
own a home or a vehicle and did not have a bank ac-
count but lived rent-free in a home owned by Bonham,
drove Bonham vehicles, and “did whatever [he]
wanted to with the corporation bank account.” On this
record, Bonham concedes that Bennett was indisput-
ably a vice-principal of Bonham. Instead, Bonham ar-
gues only that there is insufficient evidence to support
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the jury’s finding that Bennett was acting in his ca-
pacity as a vice-principal of Bonham when he mali-
ciously prosecuted Grant.

In its brief, Bonham attempts to distinguish this
case from Bennett I, in which the Texas Supreme
Court found there was “ample evidence” that Bennett
was acting in his corporate capacity when he con-
verted Reynolds’ cattle using “corporate authority
over corporate employees, on corporate land, [and] us-
ing corporate equipment.” Id. at 885. Bonham argues
1n its brief that in contrast to Bennett I, “the instant
case does not involve the use of corporate property or
the exercise of corporate privileges to accomplish the
underlying tort.” We conclude, however, that in this
case there 1s, again, more than ample evidence to im-
part corporate liability on Bonham.

Reviewing the record, Bennett’s malicious prose-
cution of Grant involved several courses of conduct
that implicate Bonham. First, Bennett contacted an
attorney who had an ongoing attorney-client relation-
ship with Bonham and directed him to research
whether Grant’s alleged actions constituted a criminal
offense. The attorney then drafted a brief based on his
legal research advocating that Grant be charged with
attempted theft. The brief was sent to the Navarro dis-
trict attorney and described as a “catalyst” in the dis-
trict attorney’s decision to bring the case before a
grand jury. This same attorney was also pivotal in
later advising Bennett to seek the appointment of a
special prosecutor to the case and then drafted the pe-
tition accusing the Navarro County district attorney
of bias. The attorney testified at trial that he had an
ongoing attorney-client relationship with Bonham
since 1982. When asked whether he had ever done any
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personal work for Bennett, the attorney answered: “I
don’t remember ever doing anything for Mr. Bennett
except a will one time.”

Bennett’s malicious prosecution of Grant was fur-
ther accomplished by traveling many miles in a Bon-
ham vehicle to meet with officials in four different
counties to have Grant prosecuted. Bennett testified
at trial that he did not own a vehicle and acknowl-
edged that he used Bonham vehicles to accomplish
this phase of the malicious prosecution. When asked
whether he ever used Bonham’s vehicles for personal
use, Bennett responded “I don’t have much personal
business.” Bennett’s lack of personal business was fur-
ther exemplified when he testified that he directed a
Bonham employee to type a transcript of his alleged
secretly-taped conversation with Grant. He then tes-
tified that he presented this typed transcript to law
enforcement in his attempts to prosecute Grant. The
employee who typed the transcript served as Bon-
ham’s corporate representative at trial.”13

Viewing the foregoing evidence in the light most
favorable to the jury’s verdict, we conclude there is
more than a scintilla of evidence to support the jury’s
finding that Bennett was acting in his capacity as a

13 We also note that the Navarro County district attorney testi-
fied that he had formed the impression that Bennett was at-
tempting to prosecute Grant in order to influence civil litigation
arising from this case. The jury further heard testimony that
Grant was the “star witness” in the Reynolds’ civil suit against
both Bonham and Bennett, which eventually resulted in a $1 mil-
lion punitive damages award against Bonham.
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vice-principal of Bonham when he maliciously prose-
cuted Grant.'4 We overrule Bonham’s individual is-
sues on appeal.

DAMAGES

After finding Bennett and the Bonham Corpora-
tion maliciously prosecuted Grant, the jury found
Grant was entitled to the following damages: $5,000
in mental anguish damages; $60,000 in attorneys’ fees
incurred defending the malicious prosecution; $1 mil-
lion in punitive damages awarded against Bennett;
and another $1 million in punitive damages awarded
against the Bonham Corporation. The trial court’s fi-
nal judgment reduced the award of compensatory
damages to $10,703 but awarded Grant, in accordance
with the jury’s verdict, $2 million in punitive dam-
ages. Appellants challenge the entire award. We will
begin by reviewing the compensatory damages
awarded to Grant, which are comprised of $5,000 for
mental anguish damages and $5,703 in attorneys’
fees.

A. Mental Anguish

Appellants first contend there is no evidence to
support the trial court’s award of $5,000 in mental an-
guish damages. Although Grant was indicted and ar-
rested as a result of their malicious prosecution, Ap-

14The jury alternatively found that Bonham was liable for Ben-
nett’s malicious prosecution of Grant based on agency and re-
verse-piercing theories. We do not address Bonham’s challenges
to these findings, as we have already concluded there was suffi-
cient evidence to impart corporate liability on Bonham as a vice-
principal.
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pellants challenge the mental anguish damages con-
tending there is insufficient evidence Grant suffered
the “high degree of mental pain and distress necessary
for compensable mental anguish.” To support an
award of mental anguish damages, there must be both
evidence of the existence of compensable mental an-
guish damages and evidence to justify the amount
awarded. Hancock v. Variyam, 400 S.W.3d 59, 68 (Tex.
2013). Mental anguish is only compensable if it causes
a “substantial disruption in daily routine” or “a high
degree of mental pain and distress.” Id.; Parkway Co.
v. Woodruff, 901 S.W.2d 434, 444 (Tex. 1995).

Regarding Grant’s mental anguish damages,
Grant testified that—long before his indictment—he
“knew Bennett would come after [him]” for turning his
photos over to the authorities. Fearful “for [his] life
and [his] family,” Grant testified he moved four times
in an effort to keep his family safe from Bennett. Each
time he would move, however, Grant testified that
Bennett would show up at depositions with his tape
recorder and pencil in hand to record Grant’s new ad-
dress. At one such deposition taken prior to his indict-
ment, Grant testified that he heard Bennett avow that
“he would see me go to the penitentiary.” He further
testified that he was aware of other instances when
Bennett “had seen that people went to prison” and be-
lieved Bennett was “fully capable of seeing that [he]
went to prison.” After hearing Bennett’s testimony
that it was his goal to put him in prison, Grant testi-
fied he was fearful to leave home and would lock him-
self in his house to protect his family. When Grant was
finally indicted, his lawyer informed him he had been
charged with a felony and was facing prison time.
Grant and his mother then drove the three and half
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hours from Coleman, Texas, where he lived, to Cor-
sicana, Texas, where he had been indicted. Grant sur-
rendered himself to the authorities in Corsicana and
was released that day on a surety bond posted by his
mother. For the next nine months, the charges re-
mained pending against Grant. Grant testified that he
worried how his family would be taken care of if he
went to prison and that he was afraid to leave his fam-
ily alone. He further testified that as a result of wor-
rying about what Bennett was going to do, “I would
have bad headaches, weak stomach, couldn’t eat,
couldn’t sleep.” Grant additionally testified that the
experience affected his mental state as he went from
being “a happy-go-lucky” person to feeling like a “com-
pletely different person” who struggled with self-es-
teem and distanced himself from friends and family.
Grant’s sister confirmed that she noticed a change in
Grant’s demeanor, testifying that her brother “just
closed himself and sequestered himself from every-

’”

one.

Based on the foregoing, we conclude there is suffi-
cient evidence to support the jury’s finding that Grant
suffered the degree of mental pain and distress that
will support an award of mental anguish damages and
that the award of $5,000 was well within the range
supported by the evidence.

B. Attorneys’ Fees

When a defendant has caused attorneys’ fees to be
incurred in defense of a criminal charge which was
maliciously prosecuted, attorneys’ fees in defending
the prior criminal charge are recoverable in the mali-
cious prosecution suit as damages. See IBP, Inc. v.
Klumpe, 101 S.W.3d 461, 478 (Tex. App.—Amarillo
2001, pet. denied). Here, Grant was charged with two
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felonies: attempted bribery and tampering with a wit-
ness. In his pleadings and at trial, however, Grant
sued for malicious prosecution based on the attempted
bribery charge only. With regard to recovering attor-
neys’ fees for the malicious prosecution as damages,
Grant’s attorney testified at trial that Grant incurred
$6,003.19 in attorneys’ fees for defending against both
charges, but that 95% of the work—or $5,703—would
have been necessary for defending the attempted brib-
ery charge alone. The jury, however, found Grant in-
curred $60,000 in reasonable and necessary attorneys’
fees defending against the malicious prosecution. The
trial court, in accordance with Grant’s voluntary re-
mittitur, reduced this amount to $5,703 to conform to
the evidence at trial. Appellants nevertheless con-
tend there 1s insufficient evidence to support the
amount of attorneys’ fees awarded as damages.

Appellants do not challenge the reasonableness of
the fees. Rather, they argue only that a “reasonable
fact-finder could not have . . . allocated 95 percent of
the fees incurred on both charges solely to attempted
bribery.” We disagree. Submitting to the jury an attor-
ney’s testimony concerning the percentage of hours re-
lating to specific claims—even a percentage a high as
95%—is sufficient to satisfy a party’s burden to segre-
gate its attorneys’ fees. See Tony Gullo Motors I, L.P.
v. Chapa, 212 S.W.3d 299, 314 (Tex. 2006) (“an opin-
ion would have sufficed stating that, for example, 95
percent of their drafting time would have been neces-
sary even if there had been no [non-recoverable]
claim”). Further, to the extent attorneys’ fees “would
have been incurred on a recoverable claim alone, they
are not disallowed simply because they do double ser-
vice” with a non-recoverable claim. See id. at 313.
Grant’s indictments were based on the same facts and
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he asserted the same defense of limitations to both
charges. His attorney testified that the legal work per-
formed for both charges was essentially the same, as
he drafted the same motions, conducted the same dis-
covery, and attended the same hearings and meetings
for both charges. As such, the attorney testified “that
95% of the work that was required on those two
charges would've been necessary on just the at-
tempted bribery charge itself alone. . . . I would have
done the same work on the attempted bribery charge
even if there hadn’t been the attempted tampering
with a witness charge.” As there was sufficient evi-
dence that Grant would have incurred $5,703 in attor-
neys fees on the bribery charge alone, we conclude
there 1s sufficient evidence to support the damages
award. Finding sufficient evidence to support the
award of actual damages, we overrule Appellants’ se-
cond issue on appeal.

C. Exemplary Damages Cap

The Texas Civil Practice and Remedies Code lim-
its the maximum amount of exemplary damages a
trial court can award. See Tex. Civ. Prac. & Rem. Code
§ 41.008(b). The cap, however, does not apply when a
plaintiff seeks recovery of exemplary damages based
on certain felony criminal conduct enumerated under
the statute, 1.e., cap-busting conduct. Id. § 41.008(c).
One such felony cap-busting exception—defined under
Penal Code § 32.46—is when a person, with the intent
to defraud or harm any person, by deception causes
another to sign or execute any document affecting the
pecuniary interest of any person in the amount of
$1,500 or more. Id. § 41.008(c)(11); see also Tex. Penal
Code § 32.46. Here, the jury made a cap-busting find-
ing that the Appellants, with the intent to harm
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Grant, caused another by deception to sign or execute
his criminal indictment for attempted bribery, and the
indictment affected Grant’s pecuniary interest in the
amount of $1,500 or more. Appellants contend there 1s
legally insufficient evidence to support this finding be-
cause: (1) an indictment is not a document affecting
the pecuniary interest of any person; and (2) there 1s
no evidence Bennett caused anyone to sign the indict-
ment.

1. Document Affecting Pecuniary Interest

Appellants first contend that indictments—as a
matter of law—are not documents that affect a de-
fendant’s pecuniary interest, and therefore Grant can-
not qualify for the cap-busting exception. We are not
persuaded by Appellants’ argument. The term “pecu-
niary interest” is not defined by the statute; therefore,
courts have defined the term using its common mean-
ing of having a “financial stake” in a matter. See Bri-
ones v. State, 76 S.W.3d 591, 595 (Tex. App.—Corpus
Christi 2002, no pet.); Goldstein v. State, 803 S.W.2d
777, 791 (Tex. App.—Dallas 1991, pet. ref'd). There-
fore, the narrow question presented is whether there
1s legally sufficient evidence of Grant having a finan-
cial stake in the grand jury’s indictment.

Appellants contend that Grant had no financial
stake because indictments as a whole are excluded
from the class of documents that affect pecuniary in-
terests because—unlike a “bank draft, a promissory
note, [or] a deed”—no monetary interest “flow[s] di-
rectly from the document.” The statute, however, does
not require the complainant to have a pecuniary inter-
est in the document itself. See Lewis v. State, No. 05-
09-00299-CR, 2010 Tex. App. LEXIS 8895, 2010 WL
4400515, at *4 (Tex. App.—Dallas Nov. 8, 2010, pet.
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ref'd) (not designated for publication). Rather, it re-
quires only that the execution of the document affect
the pecuniary interest of any person. See Tex. Penal
Code § 32.46. Further, a complainant is not required
under the statute to prove actual pecuniary loss. See
Smith v. State, 681 S.W.2d 71, 75-76 (Tex. App.—
Houston [14th Dist.] 1983), affd, 722 S.W.2d 408 (Tex.
Crim. App. 1986) (offense complete when person
causes another to execute document with intent to de-
fraud or harm; there is no requirement to prove result-
ing harm). Therefore, when a person purposely uses
deception to cause a court official to execute a docu-
ment, the executed document may affect pecuniary in-
terests if it subjects a person to potential financial li-
ability. See Fisher v. State, 803 S.W.2d 828, 830 (Tex.
App.—Dallas 1991, pet. ref'd) (securing issuance of ci-
tation through deception affected pecuniary interests
as citation made defendant in suit potentially liable
for monetary damages); Woodley v. State, No. 08-00-
00470-CR, 2003 Tex. App. LEXIS 10979, 2003 WL
550298, at *6 (Tex. App.—El Paso 2003, pet. refd)
(mem. op.) (securing trial court’s execution of agreed
judgment that had been altered to add new defendant
and increase amount of award affected pecuniary in-
terests as defendants faced potential liability under
altered judgment).

Viewing the evidence in the light most favorable
to the jury’s finding, we conclude there is more than a
scintilla of evidence that Grant’s pecuniary or finan-
cial interests were affected by the indictment, which—
on its face—required him to find a means to post a
$10,000 bond or face immediate and indefinite impris-
onment. He then was required to obtain legal counsel
to quash the indictment, incurring an additional
$5,703 in attorneys’ fees. Further, if convicted of the
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offense of attempted bribery, Grant faced further po-
tential liability as the offense carried a monetary pen-
alty of up to $10,000. See Tex. Penal Code §§ 12.34;
15.01; 36.02. Thus, we conclude there is legally suffi-
cient evidence Grant had a financial stake in the in-
dictment, as the execution of the document caused
him both immediate financial liability and potential
financial liability in the future.

2. Causation

Appellants next contend that Bennett cannot be
the legal cause of Grant’s indictment because (1) the
causal link between Bennett’s actions and the indict-
ment is too attenuated to satisfy causation require-
ments under the Penal Code; and (2) it 1s impossible
to prove causation because “grand jury proceedings
are secret, so there is no way of knowing which evi-
dence persuaded the grand jury to indict.” Criminal
liability is predicated on but-for causation but also re-
quires consideration of the foreseeability of the injuri-
ous consequences of the defendant’s conduct. Williams
v. State, 235 S.W.3d 742, 764—65 (Tex. Crim. App.
2007). Appellants, relying on the Texas Court of Crim-
inal Appeals’ discussion of causation in Williams v.
State, argue the chain of causation linking Bennett to
the indictment is too attenuated to impose criminal
responsibility. In Williams, the Court found that a
mother who left her two daughters in a room with a lit
candle under another adult’s supervision was not
criminally responsible for the children’s burning
deaths because it was not reasonably foreseeable: (1)
that the other adult would forget to blow the candle
out before falling asleep; (2) that a sheet or clothing
would then fall on the burning candle; and (3) that the
other adult would not be able to get children out of the
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house after the fire started. Id. In this excerpt from
their brief, Appellants argue the following is the but-
for causal chain linking Bennett to Grant’s indictment
in this case:

+ If Bennett had not asked for a special prosecu-
tor, and

* If Bennett had not given the prosecutor the facts
he had gathered, and

* If the prosecutor had not brought the case to the
grand jury, and possibly,

+ If the prosecutor had not presented those facts,
and, possibly,

* If the grand jury had not relied on those facts,
and

* If the prosecutor had not recommended an in-
dictment or the grand jury had not disre-
garded the prosecutor’s recommendation, and

+ If at least nine of the grand jurors had not voted
to 1ssue the indictment,

* Then Grant never would have been indicted.

Appellants then argue this causal chain is similar
to Williams because it “is too disconnected from the
putative cause to support any finding” of causation.
What Appellants fail to account for, however, is that
the Court in Williams found that causal link insuffi-
cient because the events leading to the children’s
deaths were “not reasonably foreseeable.” Id. at 765
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(emphasis added). The facts of this case are much dif-
ferent. The evidence in this case reflects that Bennett
set out on a course of conduct to have Grant indicted
and was successful in that endeavor. Indeed, Appel-
lants do not contest the jury’s finding that Bennett in-
tended to harm Grant by causing the grand jury to
sign his indictment. It is reasonably foreseeable that
if Bennett intended to put Grant in prison, then pro-
vided evidence that a reasonable juror could infer was
fabricated or manipulated, and then led a campaign to
have a special prosecutor appointed in the case—all of
which is more than adequately supported by the rec-
ord—the end result of these efforts would be Grant’s
indictment. It is abundantly apparent that Grant’s in-
dictment was the natural, probable and foreseeable
consequence of Bennett’s actions.

Appellants next contend that “Grant could not
have sustained his burden to prove causation because
it 1s impossible to show that Bennett’s conduct was
necessary for the indictment to issue [given that]
grand jury proceedings are secret.” First, as we have
already discussed, there was sufficient evidence that
but for Bennett’s aggressive and untoward efforts to
improperly influence the criminal justice system, the
case would have never been put before the grand jury,
not once, but twice. Further, Bennett does not dispute
the jury’s finding that he used deception to cause the
grand jury to execute the indictment. Deception is de-
fined, as “creating or confirming by words or conduct
a false impression of law or fact that is likely to affect
the judgment of another in the transaction, and that
the actor does not believe is true.” Tex. Penal Code §§
31.01(1)(A), 32.46(d)(1). Here, the special prosecutor
testified candidly that he had the following evidence
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from Bennett—at the time he presented the indict-
ments—from which the jury found Bennett used de-
ception to create a false impression that was likely to
affect the judgment of another: Bennett’s statements
that Grant had called trying to sell him incriminating
photos for $5,000 and a transcript from Bennett—
which the jury could have found was fraudulent—pur-
portedly transcribing a secretly-taped conversation
with Grant that substantiated Bennett’s claim that
Grant had sought $5,000 for the photos. The record
further reflects that Bennett testified at the grand
jury proceeding but that Grant was not present. In ex-
act accordance with Bennett’s evidence, the grand
jury’s indictment charges that Grant “with the specific
intent to commit the offense of bribery, called [Ben-
nett], with the purpose of soliciting a bribe of $5,000.”

Under the Penal Code, “a person is criminally re-
sponsible if the result would not have occurred but for
his conduct, operating either alone or concurrently
with another cause, unless the concurrent cause was
clearly sufficient to produce the result and the conduct
of the actor clearly insufficient.” Tex. Penal Code §
6.04. Here, Appellants do not challenge the jury’s find-
ing that Bennett used deception to indict Grant, and
the allegations in the indictment identically mirror
the evidence provided by Bennett. Under this record,
viewed in the light most favorable to the jury’s finding
of causation, there 1s more than a scintilla of evidence
in the record that Bennett’s conduct alone was suffi-
cient to have caused the indictment and to incur crim-
inal responsibility. See id. Having found sufficient ev-
idence to support the jury’s cap-busting finding, we
overrule Appellants’ third issue on appeal.
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D. Constitutionality of Exemplary Damages

Appellants lastly attack the award of exemplary
damages, contending the dual $1 million exemplary
damages awards against Bennett and the Bonham
Corporation violate their federal substantive due pro-
cess rights. While state law governs the amount
properly awarded as exemplary damages, that
amount is also subject to an ultimate federal constitu-
tional check for exorbitancy. Tony Gullo Motors I, 212
S.W.3d at 307. This is because the Due Process Clause
of the Fourteenth Amendment prohibits a state from
1mposing a “grossly excessive” punishment on a tort-
feasor. BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 562,
116 S. Ct. 1589, 134 L. Ed. 2d 809 (1996). But punitive
damages “may properly be imposed to further a
State’s legitimate interests in punishing unlawful con-
duct and deterring its repetition,” and “States neces-
sarily have considerable flexibility in determining the
level of punitive damages that they will allow in dif-
ferent classes of cases and in any particular case.” Id.
at 568. “Only when an award can be categorized as
grossly excessive in relation to these interests does it
enter the zone of arbitrariness that violates” due pro-
cess. Id.

In this case, the State has a legitimate interest in
both punishing individuals who purposely manipulate
the legal system to imprison innocent persons and in
deterring its repetition. We must therefore determine
whether the punitive damages award in this case was
grossly excessive in relation to these interests. See id.
In determining whether an award is excessive, the
United States Supreme Court has identified three
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“guideposts” by which we must assess the constitu-
tionality of the punitive damages award:

1. the degree of reprehensibility of the defend-
ant’s misconduct;

2. the disparity between the actual or potential
harm suffered by the plaintiff and the punitive
damages award; and

3. the difference between the punitive damages
awarded by the jury and the civil penalties au-
thorized or imposed in comparable cases.

State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S.
408, 418, 123 S. Ct. 1513, 155 L. Ed. 2d 585 (2003); see
also Bennett I, 315 S.W.3d at 873. Whether a punitive
damages award passes constitutional muster under
this standard is a question of law that we review de
novo. Bunton v. Bentley, 153 S.W.3d 50, 54 (Tex.
2004).

1. Reprehensibility of Bennett’s Misconduct

The first guidepost, the degree of reprehensibility
of the defendant’s misconduct, focuses on the “enor-
mity” of the misconduct and is “the most important in-
dicium of the reasonableness of a punitive damages
award.” BMW of N. Am., 517 U.S. at 575. Punitive
damages are not compensation for injury; rather, they
operate as private fines intended to punish the defend-
ant and to deter future wrongdoing. Cooper Indus.,
Inc. v. Leatherman Tool Grp., Inc., 532 U.S.424, 432,
121 S. Ct. 1678, 149 L. Ed. 2d 674 (2001). Exemplary
damages should therefore reflect the “enormity of
[the] offense.” BMW of N. Am., 517 U.S. at 575. In



66a

evaluating the enormity of a person’s misconduct, we
consider five nonexclusive factors—whether:

1. The harm inflicted was physical rather than
economic;

2. The tortious conduct showed an indifference to
or reckless disregard for the health or safety
of others;

3. The target of the conduct had financial vulner-
ability;

4. The conduct involved repeated actions, not
just an isolated incident; and

5. The harm resulted from intentional malice,
trickery, or deceit, as opposed to mere acci-
dent.

State Farm Mut. Auto. Ins., 538 U.S. at 419. One of
these reprehensibility factors alone “may not be suffi-
cient to sustain a punitive damages award; and the
absence of all of them renders any award suspect.” Id.

a. Harm resulted from intentional mal-
ice, trickery or deceit.

Appellants concede there is evidence that Grant’s
indictment resulted from “intentional malice, trick-
ery, or deceit” but argue that none of the other factors
weigh in favor of punitive damages. We certainly
agree with Appellants that the fifth reprehensibility
factor weighs in favor of punitive damages. The jury
heard evidence that Bennett’s goal was to put Grant
1n prison to settle a personal vendetta and to influence
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pending civil litigation, and that he set out on a cam-
paign of legal thuggery—including allegations of ly-
ing, tailoring evidence, and even outright fabrication
of evidence—to ensure that Grant was imprisoned.
When Bennett could not win at this game, the rec-
ord reflects he decided to change the playing field by
exerting political pressure on a district attorney to ap-
point his own hand-picked special prosecutor to the
case.

Further, when considering exemplary damages,
we may examine Bennett’s misconduct beyond the
malicious prosecution itself when it “demonstrates the
deliberateness and culpability” of his actions and
bears “a nexus to the specific harm suffered” by Grant.
Bennett I, 315 S.W.3d at 875. Here, Bennett’s efforts
to manipulate the legal system to imprison Grant
were part of a larger escapade designed to thwart jus-
tice and abuse the court system. We conclude the fol-
lowing allegations of malfeasance may properly in-
form the reprehensibility analysis, as they demon-
strate the deliberateness, culpability, and motive be-
hind Bennett’s actions and relate back to the underly-
ing malicious prosecution:

Urging Grant to Lie and Attempting to Bribe Him.
Grant testified that, prior to turning his photos over
to the authorities, Bennett visited his home and urged
him to lie about what he had seen. Grant’s sister tes-
tified that Bennett then attempted to offer Grant a lu-
crative job under the guise of helping his family after
a car accident. She testified Bennett offered that if
Grant “can come and help him for a couple of days, he
had a job that he can get $4,000 for . . . a couple of days
of work.” When Grant had worked for Bennett the pre-
vious year, his salary was $1,100 a month. At the time
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Bennett offered this money, Grant was posed to be the
star witness testifying against Bennett in his criminal
trial for cattle theft and in Reynolds’ civil suit.

Threatening Grant. When money was not enough
to persuade Grant, there was evidence at trial that
Bennett then tried a new tactic to silence Grant.
Grant’s sister testified that Bennett called her more
than 15 times trying to obtain Grant’s new contact in-
formation. Frustrated that Bennett would not stop
calling, the sister provided Bennett with her hus-
band’s cell phone number and said it was Grant’s
number. Bennett testified that he then asked Rogers
to call the number. Shortly thereafter, Rogers called
the number and reached Grant’s brother-in-law. Be-
lieving he was speaking to Grant, Rogers then—ac-
cording to the brother-in-law—demanded that Grant
turn over the pictures and threatened “if he didn’t get
the pictures, that he had a jake-leg lawyer that would
obtain them” and “that he was going to take care
of [Grant] one way or the other.” The brother-in-law
testified that he relayed these threats to Grant.

Litigation Against Grant. Being unsuccessful in
silencing Grant, Bennett then filed this suit alleging
Grant had slandered him by saying that he had stolen
Reynolds’ cattle and sought $50,000 in damages. The
jury found against Bennett on his slander claim, find-
ing that Grant’s statement that Bennett had stolen
from Reynolds was substantially true. In addition to
this suit, Bennett filed—the day after Grant’s criminal
record was expunged—a second civil lawsuit against
Grant and others alleging they had conspired to have
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him indicted for cattle theft. Bennett sought $2 mil-
lion dollars in compensatory damages, in addition to
punitive damages, in that suit.!?

Pressuring Grant’s Attorney to Resign. During the
course of this litigation, Bennett filed two grievances
against Grant’s attorney that were dismissed as not
alleging professional misconduct. In addition to the
grievances, Bennett sued Grant’s lawyer, contending
he had conspired with Grant and others to have him
indicted for cattle theft. The attorney testified that af-
ter he was sued by Bennett for $2 million, he was “an-
gry” and “scared” and decided to no longer represent
Grant in this suit because “he couldn’t do as good a job
as somebody that wasn’t being sued themselves.”

Tampering With Evidence. At trial, there were al-
legations that one of the photos Grant had taken de-
picted Reynolds’ brand on the sold cattle. There were
further allegations that Bennett had doctored this
photo during his criminal trial to change the incrimi-
nating image of his neighbor’s brand and conceal his
theft. In addition, the San Saba District and County
Clerk testified that Bennett attempted to register
Reynolds’ brand as his own. Finally, during the course
of this trial, Bennett—outside the presence of the jury
and without permission from the trial court—altered
an exhibit depicting a hand-drawn diagram of Reyn-
olds’ brand. We conclude these cover-up efforts show
culpability and deliberateness and sought to extend
and exacerbate harm to Grant by discrediting him as

15 Grant, Reynolds, and Miller obtained a favorable summary
judgment and sanctions against Bennett, Bonham, and their at-
torney in that suit, which is currently pending on appeal before
this Court in Bennett, Bonham & Paris v. Reynolds, No. 03-12-
00568.
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a witness and bolstering Bennett’s claims in his civil
lawsuits against Grant.16

b. Harm inflicted was not merely an eco-
nomic injury and showed a reckless
disregard for Grant’s health and
safety.

Regarding the first and second reprehensibility
factors, Appellants argue Grant suffered a purely eco-
nomic injury and this is not a case involving physical
harm warranting a greater award of exemplary dam-
ages, and that his actions do not show an indifference
to or reckless disregard for Grant’s health or safety.
We disagree. Malicious prosecution is not a purely eco-
nomic injury; rather, the Restatement recognizes that
a plaintiff may recover for the physical harm caused
by reason of his arrest. See Restatement (Second) of
Torts § 671 (1977). Here, Bennett did not intend to in-
flict a mere financial injury on Grant; rather, he suc-
ceeded in having Grant’s actual person seized, held in
captivity, and stripped of personal liberties. Appel-
lants further contend that: “Bennett’s mere desire
that Grant serve prison time does not equate to indif-
ference or reckless disregard for Grant’s health or
safety. . . . At best, this factor is neutral and therefore
carries no weight in the reprehensibility analysis.” We
are confident that if Bennett himself or any person
were arrested and facing a prison sentence in Texas,

16 An award of punitive damages for some of these actions has
already been awarded against Bennett in Bennett 1. See Ben-
nett I, 315 S.W.3d at 876. In that suit, however, he was punished
for how his actions affected Reynolds. In this suit, the award of
punitive damages is to punish Bennett for how these actions af-
fected Grant. See id.
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he would not view his health and safety neutrally af-
fected. See also id. (maliciously prosecuted plaintiff
may recover for impairment to health sustained from
arrest).

c. Target of the conduct had financial
vulnerability.

Regarding the third reprehensibility factor, we
note that Bennett’s actions were further reprehensible
because Bennett was aware that Grant and his family
were financially vulnerable. Grant testified he first
met Bennett because he was desperate for work, and
Bennett agreed to hire him as a hand. During the time
Grant worked for Bennett, the Bonham Corporation
paid him a salary of $1,100 for a full month of work
and allowed him to live in a trailer on the property. A
salary of $13,200 a year, even when the housing allow-
ance is considered, was hovering on the federal pov-
erty line.1” Further, Grant’s financial situation wors-
ened when his wife and baby were in a major traffic
accident shortly after Grant turned his photos over to
the authorities. Grant and others testified that both
his wife and baby were hospitalized after the accident,
that his wife had been permanently injured, and that
Grant had to take a significant amount of time off
from work to stay home and care for her. The record
reflects that Bennett was fully aware of the car acci-
dent and perhaps attempted to use the situation to
take advantage of Grant’s financial vulnerability by
offering him an extremely lucrative job immediately
after the accident under the guise of helping Grant’s

17Pursuant to federal poverty guidelines in 2001, a person with
two dependents was poverty-stricken if his annual income was
less than $14,630. See http://aspe.hhs.gov/poverty/Olpov-
erty.htm.
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family. Amidst this backdrop of financial vulnerabil-
ity, Bennett then began his quest to have Grant im-
prisoned and ultimately indicted. Further, Grant’s in-
dictment carried a prison sentence of two to ten years’
imprisonment. See Tex. Penal Code §§ 12.34, 15.01,
36.02. Undoubtedly, Bennett’s actions threatened to
financially ruin Grant and his family.

In sum, we conclude four of the five reprehensibil-
ity factors are present in this case and weigh in favor
of punitive damages: (1) the harm to Grant resulted
from intentional malice, trickery, or deceit; (2) Ben-
nett’s malicious prosecution of Grant was not merely
an economic injury but resulted in a seizure of Grant’s
person and loss of physical liberties; (3) Bennett’s tor-
tious conduct showed an indifference to and reckless
disregard for Grant’s health and safety; (4) and his ac-
tions threatened to financially ruin Grant. Thus, all
but one of the reprehensibility factors weigh in favor
of exemplary damages.18

2. Ratio Between Exemplary and Compen-
satory Damages

The second and perhaps most commonly cited in-
dicium of an excessive punitive damages award is the
ratio between the punitive damages awarded and the

18 The remaining reprehensibility factor is whether the defend-
ant’s conduct involved repeated actions, not just an isolated inci-
dent. For purposes of the reprehensibility analysis, the Texas Su-
preme Court has found that this factor refers to recidivism and
not a course of conduct resulting in a single injury. See Bennett I,
315 S.W.3d at 878 n.55. Here, Grant alleges Bennett engaged in
a course of conduct resulting in a single injury—his indictment
for attempted bribery. There is no evidence in the record that
Bennett had engaged in other acts of malicious prosecution
demonstrating recidivism.
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actual or potential harm inflicted on the plaintiff. See
BMW of N. Am., 517 U.S. at 580. In analyzing this ra-
tio, “the proper inquiry is ‘whether there is a reasona-
ble relationship between the punitive damages award
and the harm likely to result from the defendant’s con-
duct as well as the harm that actually has occurred.™
Id. at 581 (quoting TXO Prod. Corp. v. Alliance Res.
Corp., 509 U.S. 443, 460, 113 S. Ct. 2711, 125 L. Ed.
2d 366 (1993) (emphasis in original)). Thus, we are to
examine the difference between the punitive damages
award and the harm actually suffered and the harm
“that would have ensued if the tortious plan had suc-
ceeded.” See id.; see also TXO Prod., 509 U.S. at 460.
While there is not “a mathematical bright line be-
tween the constitutionally acceptable and constitu-
tionally unacceptable [award of exemplary damages]
that would fit every case,” see Pacific Mut. Life Ins. Co.
v. Haslip, 499 U.S. 1, 18, 111 S. Ct. 1032, 113 L. Ed.
2d 1 (1991), we have been instructed that “few awards
exceeding a single-digit ratio . . . will satisfy due pro-
cess” and that an “award of more than four times the
amount of compensatory damages might be close to
the line of constitutional impropriety.” State Farm
Mut. Auto. Ins., 538 U.S. at 425.

Appellants contend that there is no meaningful
distinction between this case and the large punitive
damages award the Texas Supreme Court overturned
in Bennett I, in which the Court found that the ratio of
$5,327.11 in actual damages compared to the
$250,000 in exemplary damages awarded against
Bennett—a ratio of 47:1—and the $1 million exem-
plary damages awarded against Bonham—a ratio of
188:1—violated due process. See Bennett I, 315 S.W.3d
at 869. As the U.S. Supreme Court has recognized,
however, “a jury imposing a punitive damages award
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must make a qualitative assessment based on a host
of facts and circumstances unique to the particular
case before it. Because no two cases are truly identical,
meaningful comparisons of such awards are difficult
to make.” TXO Prod., 509 U.S. at 458. While this case
and Bennett I share some nucleus of operative facts,
the present case is distinguishable and therefore must
be examined on its own facts. In Bennett I, the jury
found Bennett converted thirteen of his neighbor’s cat-
tle and assessed actual damages at the market value
of the cattle, $5,327.11. Bennett I, 315 S.W.3d at 871.
While the Court found that Bennett’s malfeasance in
attempting to cover-up his initial conversion showed
heightened reprehensibility, it concluded:

At heart, though, this is an economic-injury,
actual-harm case seeking recovery for the con-
version of thirteen head of cattle. Reynolds al-
leges a broader “criminal escapade” that
aimed to ruin him, but the theoretical possi-
bilities of greater harm strike as marginally
relevant at best in assessing exemplary dam-
ages, absent proof of the likelihood of such
harms.

Id. at 877.

In striking contrast, Bennett in this case did not
merely steal cattle; rather, he attempted to deprive a
man of two to ten years of his liberty. See Tex. Penal
Code §§ 12.34, 15.01, 36.02 (sentencing for offense of
attempted bribery). While Appellants attempt to
equate theft of cattle to the theft of years from a man’s
life, there is no comparison between the two acts. This
is reflected in the reprehensibility analysis, in which
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we concluded that four of the five reprehensibility fac-
tors were present in this case. In contrast, in Bennett
I, the Texas Supreme Court found that Bennett in-
flicted a purely economic injury on his neighbor by
stealing his cattle and therefore only one of the repre-
hensibility factors—the harm resulted from inten-
tional malice, trickery, or deceit—was present. See
Bennett I, 315 S.W.3d at 877.

Further, and perhaps most important for our dis-
cussion, the Texas Supreme Court found that Bennett
Iwas an actual-harm case only—meaning that beyond
the actual harm suffered by Reynolds from the theft of
his cattle, there was only marginal evidence of any
other potential harm faced by Reynolds or anyone else
as a result of Bennett’s conversion. Id. Therefore, in
Bennett I, potential harm was not relevant in the
Court’s ratio analysis. See id. But in this case, the ev-
1idence of potential harm is not marginal or specula-
tive; rather, the record conclusively shows that Grant
would have been imprisoned for two to ten years if
Bennett had succeeded in his illicit scheme. See Tex.
Penal Code §§ 12.34, 15.01, 36.02. In analyzing the ex-
emplary damages ratio in a potential-harm case, the
U.S. Supreme Court has unequivocally instructed us
that “[i]t is appropriate to consider the magnitude of
the potential harm that the defendant’s conduct would
have caused to its intended victim if the wrongful plan
had succeeded.” TXO Prod., 509 U.S. at 460 (emphasis
in original) (holding dramatic disparity between
$19,000 compensatory damages award compared to
$10 million exemplary damages award did not violate
due process “in light of the [millions] potentially at
stake” if the defendant “had succeeded in its illicit
scheme”). Thus, U.S. Supreme Court precedent re-
quires us to compare the exemplary damages awarded
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in this case to both “the harm that has actually oc-
curred” and the potential harm that Grant would have
sustained if Bennett’s "wrongful plan had succeeded.”
See id.; see also BMW of N. Am., 517 U.S. at 581 (“the
proper inquiry is whether there is a reasonable rela-
tionship between the punitive damages award and the
harm likely to result from the defendant’s conduct as
well as the harm that actually has occurred”).

Appellants stress in their brief the disparity be-
tween the dual $1 million punitive damages awarded
in this case compared to the $10,703 compensatory
damages award. That disparity lessens, however,
when we consider the potential prison sentence faced
by Grant. Although it is difficult to place a monetary
value on the loss a person experiences from losing
years of his life to an erroneous prison sentence, the
State compensates persons who have been wrongfully
convicted to the tune of $80,000 for each year of
wrongful imprisonment plus lifetime annuity pay-
ments. See Tex. Civ. Prac. & Rem. Code §§ 103.052
(Lump-Sum Compensation), 103.053 (Annuity Com-
pensation). Thus, if Grant had been wrongfully im-
prisoned for the minimum sentence of two years’ im-
prisonment, he would have been entitled at a bare
minimum to a lump-sum payment of $160,000.1° And,
on the high end of the spectrum, he would have been
entitled to a lump-sum payment of $800,000 for serv-
ing the maximum ten-year sentence, plus potential
lifetime annuity payments which could potentially

19 Annuity payments would not begin until the first anniversary
of this lump-sum payment and would be awarded only if Grant
was still living on that date. See Tex. Civ. Prac. & Rem. Code §§
103.151(b), 103.154(D).
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push the final award to over $1 million.20 Although
there is no way to precisely put a dollar value on the
potential harm in this case, the State’s restitution
payments reflect the value the Legislature has placed
on a year of life lost to wrongful imprisonment and
provide a guidepost for the potential damages in this
case.

Based on this analysis, we conclude the potential
damages in this case can be prudently and rationally
valued at a minimum of $160,000. This is the mini-
mum amount Grant would have received from the
State if he had been wrongfully convicted of attempted
bribery and served the minimum sentence available.
When combined with the actual damages, the total ac-
tual and potential damages for this case would there-
fore be at least $170,703. Using these figures, the ratio
between the actual and potential harm compared to
the dual $1 million exemplary damages awards would
be over 5:1 for both Bennett and Bonham. See BMW of
N. Am., 517 U.S. at 581 (“the proper inquiry 1is
whether there 1s a reasonable relationship between
the punitive damages award and the harm likely to
result from the defendant’s conduct as well as the
harm that actually has occurred”). We note that—
even with careful consideration of both the actual and
potential damages in this case—this ratio likely ex-
ceeds constitutional limits. See State Farm Mut. Auto.
Ins., 538 U.S. at 425 (“award of more than four times
the amount of compensatory damages might be close

20 The annuity payments are somewhat speculative as they are
determined by the number of years a person survives after re-
lease from prison. See id. § 103.154(b). Unlike the lump-sum com-
pensation, the annuity payments do not transfer upon death to
the person’s estate. See id. §§ 103.151(a), 103.154(b).
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to the line of constitutional impropriety”). As such,
this guidepost weighs in favor of reducing the punitive
damages award.

3. Legislative Penalties for Similar Miscon-
duct

The final guidepost compares the exemplary dam-
ages with legislatively authorized civil penalties in
comparable cases. This factor fortifies the notion that
legislatures make policy and are well positioned to de-
fine and deter undesired behavior. Bennett I, 315
S.W.3d at 880. Here, we note there is no comparable
civil penalty for Bennett’s conduct. We may, however,
also look to criminal penalties that could be imposed,
as “the existence of a criminal penalty does have bear-
ing on the seriousness with which a State views the
wrongful action.” State Farm Mut. Auto. Ins., 538 U.S.
at 428. When used to determine the dollar amount of
an exemplary damages award, though, the U.S. Su-
preme Court has cautioned us that criminal penalties
have “less utility” than civil penalties. See id.; see also
Bennett I, 315 S.W.3d at 881. In this case, we conclude
criminal penalties have some relevance to our discus-
sion, as they demonstrate that Bennett had fair notice
that his conduct could subject him to the following
punishment:

*+  Tampering With or Fabricating Physical Evi-
dence

* 2t0 10 Year Prison Sentence
+ $10,000 fine

+  Aggravated Perjury Before Grand Jury

* 2t0 10 Year Prison Sentence
+ $10,000 fine
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+  Execution of a Document by Deception

+ 180 days to 2 years in State Jail
+ $10,000 fine

+  Making a False Report to Peace Officer or Law
Enforcement Employee

* Up to 180 Days in State Jail
*+ $2,000 fine

+ $16,000 fine for committing offense eight
times?!

Thus, Bennett had fair notice of the seriousness
with which the State viewed his wrongful conduct, as
his actions could subject him to up to $46,000 in mon-
etary fines and four to twenty-two years’ incarcera-
tion.22

Appellants contend in their brief that we should—
as we did on remand from Bennett I—reduce the ex-
emplary damages award to the comparable criminal
fines. In that case, we concluded that the criminal
monetary sanction for cattle theft was comparable to
the civil offense of conversion and provided an objec-
tive basis for setting a constitutionally permissible ex-
emplary damages award. Bennett v. Reynolds, No. 03-
05-00034-CV, 2010 Tex. App. LEXIS 9213, 2010 WL
4670270, at *5 (Tex. App.—Austin Nov. 18, 2010, no
pet.) (mem. op.) supplemented, 440 S.W.3d 660, 2011

21 Bennett acknowledged at trial that, in his efforts to prosecute
Grant, he spoke with at least eight different law enforcement of-
ficials on separate occasions.

22 See Tex. Penal Code §§ 32.46 (execution of document by decep-
tion), 38.03 (aggravated perjury), 37.09 (evidence tampering),
37.08 (false report).
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WL 182876 (Tex. App.—Austin 2011, no pet.). In this
case, however, there simply is no criminal offense com-
parable to the civil offense of malicious prosecution.
While we can examine specific criminal actions Ben-
nett took in his ultimate effort to maliciously prose-
cute Grant, none of these offenses take into account
that Bennett’'s ultimate goal was to put Grant in
prison.23 We do, however, conclude that under this rec-
ord the applicable prison sentences and fines put Ben-
nett on notice that the State has a significant interest
in deterring this type of conduct and would prosecute
and imprison those who attempt to manipulate the
criminal justice system for personal gain.

After careful analysis of these three guideposts,
we conclude: (1) four of the five reprehensibility fac-
tors weigh in favor of punitive damages; (2) potential
harm is relevant in evaluating the ratio to exemplary
damages, but that even when we consider potential
harm, the resulting ratio of 5:1 likely exceeds consti-
tutional boundaries; and (3) there are no comparable
civil sanctions, but Bennett was on notice that the
State had a significant interest in protecting the in-

23Tn truth, for most cases the monetary criminal penalties under
the Texas Penal Code have little utility in determining the dollar
value of an exemplary damages award. See State Farm Mut.
Auto. Ins. Co. v. Campbell, 538 U.S. 408, 428, 123 S. Ct. 1513,
155 L. Ed. 2d 585 (2003). The monetary penalty for all felonies in
Texas, except for capital felony offenses which do not carry any
monetary penalty, is a fine not to exceed $10,000. Tex. Penal
Code §§ 12.31—.35. There is no variance in the amount of the fine
to account for the State’s varied interests in preventing and pun-
ishing various degrees of reprehensible felony conduct.
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tegrity of the criminal justice system and would vigor-
ously prosecute, fine, and imprison persons who en-
gaged in such behavior.

Our remaining task is to determine—under the
unique facts of this case and these guideposts—what
amount of exemplary damages would pass constitu-
tional muster. In this regard, we have been instructed
that an award “four times the amount of compensa-
tory damages might be close to the line of constitu-
tional impropriety” and that “[pJushing exemplary
damages to the absolute constitutional limit in a case
like this leaves no room for greater punishment in
cases involving death, grievous physical injury, finan-
cial ruin, or actions that endanger a large segment of
the public.” Tony Gullo Motors I, 212 S.W.3d at 308—
310. While we find Bennett’s conduct abhorrent, we
recognize that his actions did not actually cause any
of these enumerated unfortunate circumstances. We
do, however, also recognize that the State has a signif-
icant interest in punishing and deterring this type of
conduct and that Bennett’s actions were particularly
reprehensible. Weighing these competing concerns,
we conclude that a ratio of 3:1 exemplary damages
compared to the combined actual and potential dam-
ages passes constitutional muster. This results in an
award of $512,109 against each defendant
(three times the actual and potential damages of
$170,703) and reduces the total punitive damages
award from $2 million to $1,024,218 ($512,109 against
Bonham and $512,109 against Bennett).24 This award

24 When corporate liability is warranted based on the actions of a
vice-principal, the Texas Supreme Court has affirmed the propri-
ety of awarding exemplary damages against both the individual
vice-principal and his employer. See Bennett I, 315 S.W.3d at 869
(affirming exemplary damages awarded against both individual
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recognizes the potential harm caused by Bennett and
Bonham, their reprehensibility, and the State’s inter-
est in punishing and deterring, but also leaves room
for greater punishment for cases with more egregious
injuries.

SANCTIONS

In addition to the actual and exemplary damages
at issue in this suit, Grant alleged Bennett’s slander
claim against him was frivolous and brought in bad
faith for purposes of harassment and sought sanc-
tions. See Tex. Civ. Prac. & Rem. Code § 10.001; Tex.
R. Civ. P. 13. Bennett originally initiated this suit—as
discussed previously—by suing Grant for slander, al-
leging that Grant’s statement that Bennett had stolen
Reynolds’ cattle was slanderous. The jury found that
Grant’s statement was substantially true and this
finding has not been challenged on appeal. The trial
court granted the request for sanctions and ordered
Bennett to pay Grant’s attorneys’ fees incurred de-
fending the claim in the amount of $269,644.50, con-
cluding that this amount adequately punished Ben-
nett and fairly compensated Grant for defending
against the groundless claim. In his only individual is-
sue, Bennett contends the sanctions award was an
abuse of discretion.

We review the trial court’s imposition of sanctions
for an abuse of discretion. See Low v. Henry, 221

who was corporate principal and corporation itself but remand-
ing because awards were excessive under due process); see also
Qualicare of E. Tex., Inc. v. Runnels, 863 S.W.2d 220, 224
(Eastland 1993—no writ.) (award of exemplary damages against
both employer and vice-principal “is proper and does not impose
a double punishment”).
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S.W.3d 609, 614 (Tex. 2007). In reviewing the sanc-
tions order, we review the entire record to determine
whether the trial court abused its discretion. Ameri-
can Flood Research, Inc. v. Jones, 192 S.W.3d 581, 583
(Tex. 2006). An appellate court may reverse the trial
court’s ruling only if the trial court acted without ref-
erence to any guiding rules and principles, such that
its ruling was arbitrary or unreasonable. Low, 221
S.W.3d at 614. At the very least, this requires a show-
ing that the trial court based its order on an incorrect
interpretation of the law or a clearly erroneous assess-
ment of the evidence. Robson v. Gilbreath, 267 S.W.3d
401, 405 (Tex. App.—Austin 2008, pet. denied). The
trial court does not abuse its discretion if it bases its
sanctions on conflicting evidence and some evidence
supports its decision. Unifund CCR Partners v. Villa,
299 S.W.3d 92, 97 (Tex. 2009).

Here, the trial court’s order did not specify the le-
gal basis for the sanctions, so we begin our review by
identifying all the potential legal bases for the order.
See Citibank, N.A. v. Estes, 385 S.W.3d 671, 675 (Tex.
App.—Houston [14th Dist.] 2012, no pet.). Chapter 10
of the Civil Practice and Remedies Code, in pertinent
part, authorizes a court to sanction a person, a party
who represents the person, or both for signing a plead-
ing that was brought for any improper purpose—in-
cluding to harass, cause unnecessary delay, or need-
lessly increase the cost of litigation. Tex. Civ. Prac. &
Rem. Code §§ 10.001, 10.004; see Mattox v. Grimes
Cnty. Comm’rs Court, 305 S.W.3d 375, 386 (Tex.
App.—Houston [14th Dist.] 2010, pet. denied) (“Sanc-
tions under chapter 10 of the Civil Practice and Rem-
edies Code are authorized if the evidence establishes
that . . . a pleading or motion was brought for an im-
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proper purpose.”). Here, the trial court’s order con-
cludes that Bennett filed his slander claim for at least
two improper purposes— to punish a witness who had
testified against him in previous lawsuits” and “to
subvert a separate trial, [Bennett I].” The trial court
further concluded that Bennett’s refusal to nonsuit his
slander claim, “substantially increased the burden on
this case on the defendant and on the court system”
and “required in essence a re-trial of [Bennett 1].” As
the trial court made findings that Bennett filed this
suit for improper purposes specifically prohibited by
Chapter 10, we conclude the trial court could have re-
lied on Chapter 10 as the legal basis for the award.
Further, Bennett has not challenged on appeal the
trial court’s finding that he filed this suit against
Grant for improper purposes. Generally, an appellant
must attack all independent bases or grounds that
fully support a complained-of ruling or judgment. See
Britton, 95 S.W.3d at 681. As Bennett has failed to at-
tack this basis that supports the sanctions order, we
cannot conclude the trial court’s imposition of sanc-
tions was an abuse of discretion.

In addition, Rule 13 similarly authorizes a trial
court to sanction a person, a represented party, or
both for signing a pleading that is groundless and
brought in bad faith or to harass. Tex. R. Civ. P. 13.
Pleadings are presumed filed in good faith under Rule
13, and the burden is on the moving party to demon-
strate both that the opposing party’s filings: (1) are
groundless; and (2) were filed either in bad faith or for
the purpose of harassment. Id. In determining
whether sanctions are appropriate, the trial court
must examine the facts available to the litigant and
the circumstances existing when the litigant filed the
pleading. Robson, 267 S.W.3d at 409. Further, under
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Rule 13, the trial court is required to state in the order
the particulars of good cause justifying the sanctions.
See Tex. R. Civ. P. 13.

The trial court’s order here concludes, consistent
with a violation of Rule 13, that Bennett’s slander
claim was “groundless,” “part of a plan to harass and
intimidate Grant,” and brought in “bad faith.”25 As
such, we conclude that Rule 13 could have also been
the legal basis for the trial court’s award. Further, the
sanctions order states the particulars of good cause
justifying sanctions under Rule 13. First, there are nu-
merous findings in the order that Bennett brought
this suit in bad faith and for purposes of harassment,
including findings that: (1) Bennett had filed this suit
to punish Grant for testifying against him in previous
lawsuits; (2) Bennett had “doctored” or “altered” evi-
dence to cover up his conversion of Reynolds’ cattle
and give grounds to his baseless slander claim against
Grant; (3) and that Bennett’s true purpose in the suit
was not to recover money damages from Grant—who
lacked the financial resources to pay an award—but
to subvert a separate civil trial, Bennett I, and to har-
ass Grant. Bennett does not challenge the legal suffi-
ciency of any of these findings on appeal.

With regard to groundlessness, Bennett pleaded
that he had instructed Grant not to sell any cattle that

25 The trial court also submitted this question to the jury, which
concluded that Bennett’s suit was groundless and brought in bad
faith or for the purpose of harassment. Bennett contends the trial
court erred in submitting the sanctions issue to the jury because
it was a question of law. Regardless, the sanctions order indicates
the trial court made its own findings to support the sanctions or-
der separate from the jury’s findings.
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did not belong to him, and therefore, Grant’s allega-
tion that he had stolen the cattle was slander. The
trial court, however, found in its order that Bennett
had converted Reynolds’ cattle and then engaged in a
“design to cover up his conversion” that implied “will-
fulness and bad faith, not inadvertence or an honest
mistake.” This finding states with particularity the
trial court’s good cause for concluding the slander
claim was groundless—as the trial court found there
was no factual basis to support Bennett’s pleadings
that Reynolds’ cattle had been sold accidentally and
there was no legal basis for his slander claim because
substantial truth is a complete defense to slander. See
id. (groundless means no basis in law or fact and not
warranted by good faith argument for change of exist-
ing law); see also Randall’s Food Mkts., Inc. v. John-
son, 891 S.W.2d 640, 646 (Tex. 1995) (substantial
truth of an alleged defamatory statement is complete
defense to slander action). Further, while Bennett tes-
tified in support of his allegations, the trial court does
not abuse its discretion when there is conflicting evi-
dence that supports its decision, see Unifund CCR
Partners, 299 S.W.3d at 97, and Bennett has not chal-
lenged the legal sufficiency of this finding on appeal.
In addition, the trial court finds in its order that Ben-
nett’s deceit in covering up his wrongdoing by doctor-
ing or altering evidence, “confirms the groundlessness
of the slander claim” and was to “further his attempts
to give grounds to his baseless harassment of Grant.”
As such, we cannot agree with Bennett’s contention in
his brief that the sanctions order “fails to state good
cause for finding groundlessness with the particular-
ity Rule 13 requires.” Rather, we conclude the sanc-
tions order states with particularity the reasons and
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circumstances justifying the trial court’s finding of
good cause to issue sanctions under Rule 13.26

Bennett further contends the award of sanctions
against him individually was an abuse of discretion
because his lawyer signed and filed his pleadings, and
“a party should not be sanctioned for its attorney’s
conduct unless the party is implicated apart from hav-
ing entrusted its legal representation to counsel.” See
Loeffler v. Lytle Indep. Sch. Dist., 211 S.W.3d 331,
349-50 (Tex. App.—San Antonio 2006, pet. denied).
Again, we disagree. While Bennett’s attorneys filed

26 On rehearing, Bennett contends for the first time that “Grant
never noticed any formal hearing on his request for sanctions.”
See Tex. R. Civ. P. 13 (sanctions may be imposed upon motion or
upon court’s own initiative, after notice and hearing); Tex. Civ.
Prac. & Rem. Code § 10.002—3 (same). The record, however,
shows that Bennett’s counsel was served with notice of the sanc-
tions hearing. Moreover, “the proper method to preserve [Ben-
nett’s] notice complaint was to bring the lack of adequate notice
to the attention of the trial court at the hearing, object to the
hearing going forward, and/or move for a continuance.” See Low
v. Henry, 221 S.W.3d 609, 618 (Tex. 2007). Bennett additionally
complains on rehearing that “Grant never filed a formal motion
for sanctions.” Bennett failed to raise this issue at the trial court
or in his appeal. Grant did plead for attorneys’ fees based on Ben-
nett’s filing of a groundless claim, and the trial court had submit-
ted a jury question asking whether Bennett’s slander claim was
groundless and brought in bad faith or for purposes of harass-
ment. The jury answered affirmatively. Grant then moved the
court to enter final judgment sanctioning Bennett for filing a
groundless claim brought in bad or for purposes of harassment.
Prior to the court’s sanctions order, Bennett also filed a brief with
the court contending that he should not be sanctioned because
his claims were not groundless nor brought in bad faith or for
purposes of harassment. Thus, on the record, Grant moved the
trial court to issue sanctions and Bennett plainly had notice of
the grounds on which Grant was seeking sanctions and an oppor-
tunity to respond.
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and signed his pleadings, Bennett provided the factual
basis for the slander claim and authorized his attor-
neys to file suit based on those allegations. Further,
the trial court made several specific findings that
sanctionable conduct was attributable to Bennett him-
self2” and that Bennett had brought the slander suit
as revenge for Grant testifying against him in previ-
ous suits. As such, we cannot conclude the trial court
abused its discretion in finding that Bennett was im-
plicated in the sanctionable conduct. Concluding he
has failed to prove on appeal that the trial court’s
award of sanctions was arbitrary or unreasonable, we
overrule Bennett’s sole individual issue on appeal.?8

27The trial court’s order provides many instances of Bennett per-
sonally implicating himself, including one instance where he—
outside the presence of the jury—altered a hand-drawn exhibit
depicting Reynolds’ brand. When confronted about the altera-
tion, Bennett claimed he was merely highlighting the exhibit so
the jury could see it better, and that it was okay because the
Judge was in the courtroom when he made the alteration. The
trial court notes in its order that “although the Judge was pre-
sent in the room, such alteration was not observed or sanctioned
by anyone, the Court included.” In addition to the sanctions ex-
pressly authorized by Rule 13 and Chapter 10, the trial court has
the inherent power to sanction such bad faith conduct that occurs
during the course of litigation. See Public Util. Comm’n v. Cofer,
754 S.W.2d 121, 124 (Tex. 1988); Eichelberger v. Eichelberger,
582 S.W.2d 395, 398 (Tex. 1979).

28 We acknowledge that the amount of attorneys’ fees awarded as
sanctions is significant. Chapter 10 and Rule 13, however, specify
that attorneys’ fees caused by improper conduct are an appropri-
ate sanction. See Tex. Civ. Prac. & Rem. Code § 10.004(c)(3); Tex.
R. Civ. P. 13. Bennett has not raised any challenge to the amount
of the award on appeal. On rehearing, Bennett contends he is en-
titled to remand to allow the trial court to reconsider the amount
of the award in light of the Texas Supreme Court’s recent opinion
in Nath v. Texas Children’s Hospital. See 446 S.W.3d 355, 372
(Tex. 2014) (holding that sanctions were warranted but remand
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CONCLUSION

This is an unusual case. Malicious prosecution it-
self 1s an unusual tort, and it is exceptionally unique
under Texas jurisprudence for a defendant to procure
a prosecution by both providing false information to
authorities and by engaging in such other improper
activities that his conduct became the determining
factor in the decision to prosecute. Looking to the ex-
emplary damages award, this case is also unique be-
cause another exemplary damages award, in Bennett
1, has already been adjudicated by the Texas Supreme
Court and found unconstitutional. The facts and cir-
cumstances of this case, however, are vastly different
than those in Bennett I and justify the imposition of a
larger exemplary damages award. This case differs
from Bennett I—and again is somewhat unique under
Texas jurisprudence—because it is a potential-harm
case and all but one of the five reprehensibility factors
are present. As remitted, we are confident the exem-
plary damages award passes constitutional muster
under current federal standards.2? Accordingly, we re-
form the trial court’s judgment to award Grant

was necessary to determine whether, by litigating for over four
years before seeking sanctions, the moving party bore some re-
sponsibility for the attorneys’ fees it incurred). In Nath, however,
the sanctioned party preserved error by challenging the exces-
siveness of the attorneys’ fees at the trial court and on appeal.
See 446 S.W.3d at 361, 364. Here, Bennett did not raise the issue
of excessiveness at the trial court nor on appeal. Under these cir-
cumstances, we cannot conclude he is entitled to remand under
Nath.

29 In response to our opinion issued in this appeal on August 13,
2014, Grant filed with the district court a remittitur reducing his
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$512,109 in exemplary damages against Bennett and
$512,109 in exemplary damages against Bonham. We
affirm the trial court’s judgment as reformed.

Scott K. Field, Justice

Before Chief Justice Rose, Justices Pemberton and
Field

Filed: March 20, 2015

$2 million exemplary damages award against Bennett and Bon-
ham to an award of $512,109 against each defendant. See Tex. R.
App. P. 46.3.
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APPENDIX D

COURT OF APPEALS OF TEXAS,
THIRD DISTRICT AT AUSTIN

No. 03-11-00669-CV

Tom Bennett and James B. Bonham Corp., Petition-
ers
v.
Larry Wayne Grant, Respondent

JUDGMENT ON REHEARING

This is an appeal from the judgment signed by
the trial court on July 13, 2011. We withdraw the
opinion dated August 13, 2014, and the supplemental
opinion and judgment dated September 26, 2014, and
substitute the following opinion and judgment in
their place.

Having reviewed the record and the parties’ ar-
guments, the Court holds that there was error in the
trial court’s judgment, but that such error does not
require the judgment to be reversed because Grant
has filed a remittitur.

Therefore, the Court reforms the trial court’s
judgment to award Larry Grant $512,109 in exem-
plary damages against Tom Bennett and $512,109 in
exemplary damages against the James B. Bonham
Corporation. The Court affirms the judgment as re-
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formed. Each party shall bear his own court costs re-
lating to this appeal, both in this Court and in the
court below.

Filed: March 20, 2015
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APPENDIX E

DISTRICT COURT FOR THE 33RD JUDICIAL
DISTRICT SAN SABA COUNTY, TEXAS

No. 8086

Tom Bennett, Plaintiff
V.
Larry Wayne Grant, Defendant
V.

James B. Bonham Corporation,
Third-Party Defendant

FINAL JUDGMENT

A jury trial in this cause began on February 22,
2010. All parties appeared and announced to the
Court that they were ready for trial. Plaintiff Tom
Bennett and Third-Party Defendant James B. Bon-
ham Corporation elected a bifurcated trial on the
question of exemplary damages.

A jury was duly accepted, impaneled, and sworn.
The jury returned its verdict after hearing the evi-
dence, argument of counsel, and the Court's instruc-
tions. The jury returned a unanimous verdict that
Tom Bennett and James B. Bonham Corporation had
committed malicious prosecution against Larry
Wayne Grant. The jury also returned a unanimous
verdict that the conduct of each of Tom Bennett and
the James B. Bonham Corporation met the standards
for the imposition of exemplary damages. The jury
was then given the Court's instructions on the exem-
plary damage questions. The jury returned an award
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of exemplary damages against each of Tom Bennett
and the James B. Bonham Corporation.

The jury was also asked whether a slander claim
brought by Tom Bennett against Larry Wayne Grant
had been groundless and brought in bad faith or for
the purposes of harassment. The jury answered in the
affirmative. The jury's verdict is incorporated into this
judgment.

It is ORDERED, ADJUDGED, and DECREED that:

1. Larry Wayne Grant is awarded the sum of
$10,703.00 in compensatory damages on his claim for
malicious prosecution, jointly and severally from Tom
Bennett and James B. Bonham Corporation.

2. Larry Wayne Grant take nothing on his claim
for intentional infliction of emotional distress.

3. Tom Bennett take nothing on his slander
claim against Larry Wayne Grant.

4. Larry Wayne Grant is awarded the sum of
$269,644.50 from Tom Bennett as a sanction for Tom
Bennett having filed and pursued his frivolous slander
claim. In the event that Bennett unsuccessfully chal-
lenges the take-nothing judgment as to his slander
claim or this sanctions award on appeal, Larry Wayne
Grant 1s awarded additional appellate attorneys fees
in the amount: (1) $36,125 if the issue is presented to
the court of appeals; (2) an additional $7,500 if the is-
sue is addressed in a petition for review to the Texas
Supreme Court; and (3) an additional $25,000 if the
issue 1s presented in briefs on the merits to the Texas
Supreme Court.
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4. On the claim for malicious prosecution, Larry
Wayne Grant is awarded the sum of $1,000,000 in ex-
emplary damages from Tom Bennett.

5. On the claim for malicious prosecution, Larry
Wayne Grant is awarded the sum of $1,000,000 in ex-
emplary damages from James B. Bonham Corpora-
tion.

6. Larry Wayne Grant is also awarded the sum
of $1,923.61 in pre-judgment interest on the compen-
satory damages awarded herein from Tom Bennett
and James B. Bonham Corporation, jointly and sever-
ally, computed from January 5, 2007 through August
8, 2010, at the rate of 5% per annum.

7. Larry Wayne Grant is awarded post-judgment

interest on the total amount of the judgment and any
prejudgment interest awarded herein, at the rate of
5% per annum, compounded annually, from the date
this judgment is signed until paid.

8. All court costs are hereby taxed against Plain-
tiff Tom Bennett and Third-Party Defendant James B.
Bonham Corporation, jointly and severally. The court

finds that, as of the date of this judgment, those costs
include $3,668.56 paid by Larry Wayne Grant. Tom
Bennett and James B. Bonham Corporation, jointly
and severally, are ordered to pay those costs, and any
other costs determined by the clerk of the court to be
taxable, to Larry Wayne Grant.

All requests for relief not expressly granted herein
and all other pending motions before this Court are
hereby DENIED. This is a final judgment. IT IS



96a

ORDERED that Larry Wayne Grant is entitled to en-
force this judgment through abstract, execution, and
any other legal process.

SIGNED on July 13, 2011
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APPENDIX F

SUPREME COURT OF TEXAS

No. 15-0338

Tom Bennett and James B. Bonham Corp., Petition-
ers
v.
Larry Wayne Grant, Respondent

On Petition for Review from the
Court of Appeals for the Third District of Texas

Today the Supreme Court of Texas denied the mo-
tion for rehearing in the above-referenced cause.

Dated: September 22, 2017



