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¶ 1 ROBINSON, J Petitioner Edwin A Towne, Jr appeals in this consolidated case 

from the dismissal of two petitions for post-conviction relief (PCR), his tenth and eleventh such 

petitions. Because,  his various claims are either successive, an abuse of the writ, or outside the 

scope of the PCR statute, we affirm. 

12. This somewhat complex appeal requires an understanding of petitioner's past 

history of PCR petitions; the two PCR petitions on appeal in this case; our law concerning 

successive petitions and abuse of the writ, respectively; the potential implications of the U.S. 

Supreme Court's 2012 decision in Martinez v. Ryan, 556 U.S. 1 (2012); and the effect of these 

considerations on petitioner's main contentions on appeal. 
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I. Prior PCR Petitions 

$ 3. The relevant history is as follows. In 1989, petitioner was convicted of first-degree 

murder. This Court's decision on petitioner's direct appeal of his conviction describes the 

circumstances of the underlying crime. State v. Towne, 158 Vt. 607, 615 A.2d 484 (1992). 

While his direct appeal was pending, petitioner filed a petition for post-conviction 

relief (PCR) in the superior court alleging that he had been denied a speedy trial and that his trial 

counsel was ineffective in failing to pursue alibi witnesses, raise an insanity defense, or adequately 

impeach State's witnesses. The court held a series of hearings at which petitioner was represented 

by counsel. In an entry order dated August 1992, the court dismissed the petition, stating that 

"[p]etitioner has failed to frame the issue in such a way that any likelihood of a different outcome 

would have been possible." Petitioner did not appeal. 

In September 1992, petitioner,  filed his second PCR petition alleging a speedy trial 

violation and arguing that his "trial on information" rather than grand jury indictment violated his 

rights. The court dismissed this petition on the merits, and petitioner did not appeal. 

Seven months later, petitioner filed his third PCR petition, once agairi alleging that 

his trial counsel had been ineffective in failing to pursue potential alibi witnesses. The court 

dismissed the petition, noting that the same claim had already been addressed on the merits in the 

first PCR petition. Petitioner appealed to this Court, arguing that the dismissal of his first PCR 

petition had not been on the merits because there was no evidentiary hearing held on the record, 

and thus the original PCR court could not have determined whether his claim had merit. In re 

Towne, No. 1994-105 (Vt. April 25, 1995) (unpub. mem.). In April 1995, this Court affirmed the 

dismissal on the ground that petitioner's claim was successive because the original PCR court 

dismissed the petition on the merits after considering the trial record and the underlying facts 

concerning the alleged deficiencies by trial counsel. Id., slip op. at 2. In addition, this Court 

concluded that the third petition suffered the same flaw as petitioner's first: petitioner did not 
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establish, that the alibi witnesses would have'onfirmed his story and-changed theoiitcorneof the 

In September. 1995, petitioner filed his-fourth PCR petition. He alleged, among 

otherthings, that his appointed counsel during his first PCR petition was iriffective for failing to 

appeal its dismissal or to notify him of the disi-nissal so that lie could apeál'pro se That PCR 

court granted the State summary judgment, ruling' in relevant part that his original PCR counsel's 

failure to appeal could have been raised in prior petitions and were thus successive. On appeal to 

this Court, petitioner argued that his claim was not successive beáause a PCR claim is only 

successive if it renewa issues that were determined on the merits in an earlier decision and the ends 

of justice would not be served by reaching the merits on a later petition. The Court disagreed with 

petitioner and held that the PCR cOurt had the discretion to dismiss new claims that could have 

been raised in an earlier petition, absent petitioner demonstrating cause as to why he had not raised 

them previously. In re Towne, No. 1997-483, slip op. at 2 (Vt. Sept. 30, 1998) (unpub. mem.). 

In a' fifth PCR petition petitionerarged that he was denied effective assistance of 

PCR counsel in his first PCR proeeding because 'his counsel failed • tO present alibi witnesses, 

appeal the pôtition dismissal, or notify petitioner of ther. dismissal; This court affirmed that PCR 

court's dismissal 'onthe basis that all of these thirii raised ?CR petitions and 

were thus successive. In re Towne, No. 1999-216, slip op. at 1 (Vt. Jan. 6, 2000) (unpub. mem.). 

¶ 9 While his fifth PCR petition was pending, petitioner filedl a sixth, raising claims not 

relevant to this appeal This Court affirmed that. PCR court's dismissal In re Towne, No 2000-

71, slip op. at 2 (Vt. Aug. 3, 2000) (unpub. mem.). 

¶ 10. In October2001, petitioner filed big seenth RCR.:petition arguing that the judge- - 

who presided over.. his first. PCR,-petition had also participatediñ his underlyiig criminal 

proceeding, which.violated 13 V.S.A.. § 7131. This Court expressed doubts about petitioner's. 

argument on the merits.but noted that, even assuming § 7131 -could be .ektended.to- disqualify a 

PCR judge who only heard pretrial motions in th.e underlying case, petitioner's claim .exceeded the 
3' 



scope of 1 e PCR statute because.,it would notjnyal.jdatethe conviction or sentence ornthervie3 

make his criminal judgment vulnerable to collateral attack.. Towne v. State, No. 2004-390,2005 

WL , .6151843, at .*12 (Vt. I Oct. 28,, 2005) (unpub. '. them.), 

https://www.vermontjudiciary.org/sites/defauitJfiles/documents/eoo4..39o.5.p L  
. The 'Court 

further explained that, even if petitioner had a viable claim within the statute,, the claim was:, 

precluded because he had not shown causefor failing to raise it in an earlier PR petition. J4. 

In October 2003, petitioner .fiieçi his ,  eighth PCR petition alleging grounds not. 

relevant to this appeal. This Court affirmed the dismissal and explained that the petition was 

successive because .essentially this same claim had already been addressed and decided on. the 

merits .in a prior PCR proceeding, and "the ends of justice would [not] be served in. reaching the 

merits" of this petition. Towne v. State, No. 2004-521, 2005 WL•6151845, at *2  (Vt. Oct. 28, 

2005) (unpub. mem.), https://www.vermontjudiciary.org/sites/default/files/documents/eo04... 

521.S.pdf.  

In October  2005, petitioner, filed .a petitionthat the PCR court construed as his ninth 

PCR,2  challenging the 1986 traffic stpp that precipitatedthis. arrest for murder and arguing that he 

had :his trial and,  direct, appeal. That PCR court 

dismissed the motion as successive, and ,this, Cpu' affiied, explaining thatpetitioner's .claith 

This Court dismissed petitioner's direct appeal of the trial court's decision as untimely. 
ThePCRcourt subsequently, denied petitioner's .60(b) motion to set aside and then reisue itiiuitia1 
judgment to enable petitioner to file a timely appeal. This Court's discussion of the merits of 
petitioner's arguments in his seventh PCR petition appeared in a decision affirming that PCR 
court's denial of petitioner's. 60(b) motion. 

2  In October 2004, petitioner filed a motion alleging that the State violated his 
constitutional rights.by  arguing on thebasis of laches for the dismissal of his federal habeas corpus 
petition because laches is not recognized as a defense in state PCR proceedings. This Court 
affirmed :the trial court's dismissal, holding tat it was withoutpower to's give petitioner relief for 
the State's successful litigation in federal court pursuant to federal law. Towne v. State, No. 2005- 
201,; 2005 . WI 615l856.-. 'at. '(Vt. .Oct. •l, 2005) unpUb. them.), 
https://www.vennontjudiciary.org/sites/defaultJfiles/documents/eo05-20  1 .S.pdf. The trial court 
treated this petition as .a PCR, although' for purposes of our.caitalysis on aeal,  we' accepted 
petitioner's assertion that his petition was not a petition for post-conviction relief. For that reason, 
we do not oount this post-judgment petition in-the tally of prior PCR petitions in this case. 

.4
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"tdidj 'no *rly4jffer;in substance from those ai•read raised andruled: .upoipetitioner's many 

prir 1e$i.os.'  In re Towne, 200.7 VT 80, ¶'6 182:Vt. 614, 938 A.2d1205iierh. 

II. PCR Ptitions ion Appeal .. .' •:•. 

¶ 13. This consolidated opinion addrôssespetitioner'.s tenth arid eleventh PCR petitions.:' 

In April 2012, petitioner; pro :se, filed a. "Petition for Appointment 'of Cmpetónt, ConfliCt-Free 

Counsel to...File a 13 .V.S.A.: 7131 Petition. for Ineffective.Assistane of Court Appointed Trial; 

Appellate, and Post,-Conviction Counsel in Light of the Recent U.S; Supreme Court Rulings in 

Martinez v. iy  132 S. Ct.13.09 (2012) and Maples' v. ThOmas, 132 S. Ct. 912 (2012)." (PCR 

2013-191). Petitioner argued that:(1) his trial counsel was ineffective in-- failing topursue alibi''  

witnessesand for failing to disqualify himself due toaconflict of interest that arose from counsel's 

prior representatn of a State's :witness; (2) one lof his; lawyers on direct: apeai, whO had•• 

represented petitioner at trial, had a conflict of interest on appeal after petitioner filed his first PCR 

petition alleging ineffective., assistance of trial :counsel; (3) chief Justice . Jeffery Anestoy was 

conflicted from sitting on his i direct, appeal: becaüe Chief Justice Arnestoy had been Vermont's 

Attorney General during petitioner's 'trial; and (4) 'petitioner's original; PCR counsel had been 

ineffective, in arguing his case .failing.to, appeal,. and:  -Ailing to notifypetitioner that hisl petition: 

had  -been ismisscdso.petitioner could appeal hjrnseif; Petitioner.:cited.MartinCz. Ry, 556 U.S. 

1 (2012), to argue, that inffectiye 'assistaiee.'ofcou se1:at:his'OrighalPcR.proceeding created 

causeo bypass the procedural hurdles of sccessienessànd..abuse ofthe' vri.t The State filed a 

motion to dismiss the 'petitiory,as,Siiccessive;  an .abuseof.the vrrit,, 'and: 'for failure 'to' state claims 

cognizable in a PCR petition.' Petitione?scourtappointed:counsel did not respond to the State's 

motion. 

114. In March 2013, the PCR court granted the State's motion to dismiss. With respect 

to petitioner's claims of ineffective ;assistance :QftriaJ,,counselhecourt conoludedon,the basis of 

the reasoning m Martinez1and Maples v.-Thomas, 565 U S 266 (2012), that ineffectiveness of 

petitioner's lawyer in his first PCR proceeding could overcome the procedural bars of 
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successiveness,  and abuse of the writ to enable thcouri to consider the merits of petit iiès P1t 

claims on the basis o•fineffectiveassistance of trial counsel. However, the court àonchided. that 

petitioner had failed to establish that the first PCR court had erred in determining that his 

ineffective-assistance-of-trial-counsel claim was:.:without merit. In particular, petitioner did not 

demonstrate that the errors of counsel during' his underlying trial actually and Übtai'itia1ly 

prejudiced him because he did not show-that the.alibi witnesses he contended trial counsel should 

have contacted would have provided. exculpatory testimony. Because petitioner 'did not 

demonstrate prejudice from his initial PCR counsel's alleged ineffectiveness with respect to this 

claim, his claim was "barred as successive and an abuse of the writ." . 

¶ 15. The court noted that petitioner's claim that he had ineffective assistance on direct 

appeal of his underlying conviction because one of his lawyers on direct appeal had a conflict was 

likewise. successive. The court further explained that even if petitioner could link his failure to 

raise this claim, in his original PCR petition to.ineffective assistance of PCR counsel, his claim 

failed on the merits.. The lawyer alleged by, petitioner to beineffectiveat trial did not represent 

him on appeal, and petitioner failed tosho.whow the  -only lawyer.who represented him both at trial 

and on appcal was inconipetent. in his appellate reresentatiQm Bcause the claim 'failed on the 

merits, the alleged ineffectiveness of petitiOiter'slawye±ins first PCR case in filin to raise the 

issue caused no prejudiee, and the PCR- cuuit dismissed. thisclainia an àbusèof the writ. 

¶ 16.. Finally, the court. :.conclud.ed...thav'petitioiIer's. stand-alon'e claim ..of ineffective 

assistance of prior. PCR counsel was beyond the 4cope of thePCR statute—which "is limited to 

correcting a defective conviction or sentenceTeulting from a violation of the law." 13 V.S.'A. 

§ 7131; id. § 7133. 

• The PCR. court did not address issues raised in petitIoner's tenth PCR' 
petition: that one of his trial lawyers had an actual conflict of interest and the trial court failed to 
hold a hearing to address the 'natter'  whh it caine to light,. and that Chief Justice Amestoy 
improperly participated in his direct appeal. . 

. . 
. 

6 ic 
L 



17 -In' Decethber 2014; pei•tioñr,pro se; filed his elévth PCR ptitión (PCR 205- 

382). Petitioner elaborated on the circumstances surrounding the in-court disclosure that his trial 

counsel had previously representeda withessin the case, and explained that he had told his lawyer 

that he believed this witness 'had committed the murder. Petitiherrued that the trial court 

should have advised him 'of his right to conflictfree representation 'arid the dangers of this 

particular conflict, giving him the opportunity to decide whether to accept ihe risks and dangers of 

the conflict after consultation with independent counsel. He identified examplësóf failures by his• 

trial counsel that he attributed to the conflict. Petitioner's.'áppOinted counsel filed no response to 

the State's motion to dismiss the petition as successive and an abuse of the rit; 

¶ 18. In September 2015, the court dismissed the petition on the basis that his claims had 

either already been raised 'and addressed' on the merits in previous petitions or they could have 
J. 

been raised in previous petitions. Furthermore, the court noted that "there is nothing to suggest 

that if trial counsel had done what [petitioner] now thinks he should have done, the result at his 

trial or sentencing would have been different." 

¶ 19. Now on consolidated appeal in PCR 2013-191 and PCR 2015-382, petitioner 

appears  -to argue that:,(1) the PCR•court 'jumped thegun".indismissing PCR 2013-191 because 

his petition merely soughtappointrnènt ofdotinsel thid did not yet raise the melits of that petition; 

(2) the PCR court improperly failed to inform him that the State had filed a motion to dismiss in 

PCR 2013-191, preventing him from protecting his rights, (3) his trial counsel was ineffective for 

failing to pursue alibi witnesses who would have provided exculpatory. evidence; (4) he was 

ineffectively represented on direct appeal becaue he had filed an ineffective-assistance-of-counsel 

claim against his,  appellate lawyer; (5) the court's decisioti in his first PCR proceedinwas 

compromised because the judge in; that matter had participated in pretrial rulingsin theunderlyhig 

Petitioner was represented by counsel for at least part of this pro'c'eeding. 
7 



prosecution; and (6) requiring him to represent himself in this appeal deprives him-  ofmeaningful 

access to the courts.5, •. . . •. 

III.. Successive Petitions and Abuse of the Writ , .. .. 

T 20.. Vermont's.PCR statute, 13 V.S.A. § 7131, prOvides "prisoners withan oppartunity 

to challenge the, legality of their confinement, and thus to guard against illegal ,iestraints on 

liberty." In re Laws, 2007 VT 54, ¶ 9,182 Vt. .66, 928 A.2d 1210 (quotation omitted).. 'Specifically,. 

the statute provides that:  

.A prisoner who is in custody under sentence of a court and claims 
the right to be released upon the ground that the sentence was 
imposed, in.  violation of the constitution or laws of the United States, 
or of the state of Vermont, or that the court was without jurisdiction 
to impose the sentence, or that the sentence was in excess of the 
maximum authorized by law, or is otherwise subject to collateral 
attack, may at any time move the superior.court of the county where 
the sentence was imposed to vacate, set aside or correct the sentence. 

13 V.S.A. § 7131. 

In addition, he makes general references to his "200+" claims of error in support of his 
various petitions for post-conviction relief... '1ecause these eferenôes'are vaue  and not otherwise 
adequately briefed, we do not review whatever claims he may be attempting to reference. See 
Quazzo v. Quazzo,'136 Vt. 107, lii, 386iA.2d.638,'641;1978)(explainjngThat."we do not search.. 
the record for error not adequately briefed or referenced"). 

Petitioner also intimates that he received inadequate access to legal research materials, but 
appears to do so iii the eontextof noting the inèffctiyeesso'f his currèntPCR counsel. It is not 
clear whether petitioner makes an independent claim based on the access-to-law-library 
allegations, or what relief he .seeks.:Inadequate access to legal materials in these tenth and. eleventh 
PCR proceedings would not in any event be grounds for post-conviction relief invalidating the 
underlying conviction or sentence.,-- 13 V.S.A. § 7 13J; see also infra,  ¶ 42 n. 14. 

Petitioner alludes un passing 'to his iprevious 'complaint 'that Chief Justice' .Amestoy 
improperly participated in his direct appeal, and his assertion that Justice Amestoy's name was 
deleted from the decision's signature page- in response. He does' not appeartO squarely renew the 
argument on appeal, and we note that it is demonstrably false. Arguments for petitioner's direct 
appeal were heard in February 1991, and the final opinion was issued in May 1992, which was 
well before Chief Justice Amestoy was sworn into this Court in January 1997. See Office of the 
Vermont Secretary of State, Vermont State Archives and Records Administration, Justices of the 
Supreme Court 1778-Present, https://www.sec.state.vt.us/medial308078/justices.pdf  
[https://perma.cc/6B4J-3XWN].:  . : ' •' . .. .., 



421.. We have identified two related' bi.t' distjnct restrictions that 'limit a petitioner's 

abiiityto raise a claim in a second or subsequentPCR petition: limitations on successive petitions 

and.ábuse;of the writ. See £handlerv. State, '2016 VT 62, T 6 n.2, 202 Vt. 226', 148 AN 574 

(distinguishing between the test for abtise of the writ and successivene Laws, 2007 VT 54, ¶ 11 

(ame; see also Kuhlmann v. Wilson, 477 U.S. 436 444 n.6 (1986) ("The terms 'successive 

petition' and 'abuse ofthe writ' have distinct meanings.").* 'These constraints aiisefrom Vermont's' 

PCR statute and the gloss that this Court has 'applied to that statute. ' 

A. Successive Petitions Resolved on the Merits 

¶ 22. Vermont's PCR statute provides, "The court is not required to'entertain a second or 

successive' motion for similar relief on behàlfOf'the saw prisoner." 13 V.S.A § 7134. We have 

recognized that this provision applies' to "relitigatiôñ of claims actually raised and decided on the 

merits in an earlier PCR." Laws, 2007 VT 54, ¶ 11. '. 

T 23. In recent decisions, we have suggested that if a claim has 'been addressed on the 

merits in a prior proceeding, a court is affirmatively precluded from entertaining it again. See 

I 

Chandler, 2016 VT 62, ¶ 8 ("Section 7134 bars relitigation of claims already raised and decided 

on the merits in an earlier PCR "), Towne, 2007 \'T 80, ¶ 5 (same), Laws, 2007 VT 54, 111 

(same). However, this open-and-shut approach does not entirely jibe with our prior caselaw, which 

we have-not expressly overtulcd, thatealls fôrëonsideration of the "ends ofjusti'ce" in determining 

whether to entertain a successive, petition .raising aeiaim previously addressed on. the nierits:6  We 

need not in this case resolve the tension in our caselaw because we would affirm under either test. 

6 In Sandths v. United States;  the U.S. Supreme Court examined its test for a successive 
writ of habeas corpus under 28 U.S.O. 2255cwhich at that time provided that a.  "sentencing court. 
shall not be required to etitertain a second or successive motion'for similar [habeas] relief on behalf 
of the same prisoner." 373 U.S: 1, 3 (1963) (quotations omitted)'. The Cort held that a district" 
court had the discretion to decline to entertain a'•• habeas writ if: (1) 'the same ground presented in 
the subsequent petition was determined adversely to the applicant in the prior petition; (2) the prior.' 
determination was On the merits; and .(3) the "ends ofjustice" would not be served by reaching the 
merits in the subsequent petition at 15 
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1:24.. Qur1stndarçlofrevie, turns :inpart.onthe pp1icablets. If, have replaced the 

Sanders framework with its inclusion of discretionary consideration of the "ends ofjustce" with 

a complete bar.to. successiv.petitions, our review is nondeferentiaL, Under tbis:apprch;-the•PCR' 

court engages in a straightforward application of Jaw thatdqes not Wan 

See, Chandler, 2016 .YT62J4 n.2 (explaining that "{i]t matters little, ifany, what: standard, of.*!,  

review is used" for successive petitions because ;. 71 34bars relitigation ofelaims actually raised: 

and decided on the merits in an earlier PCR"); .Onthe. other hand,  -to tle extent that the "ends of 

justice" are a pertinent consideration in determining whether to entertain a successive petition 

regarding a matter previously, resolved on,the merits, we defer to the trial, court's reasonable 

exercise of discretion on that question. See Woodmansee, 132: Vt. at 109,315 A.2d at 251.. 

(explaining that under. "ends of justice" test "each application is to be disposed of in the exercise 

of a sound judicial discretion guided and controlled -by .-a consideration of whatever has a rational 

bearing on the propriety of the discharge sought"). 

Beginning in at least the early 1970s, this Court used the Sanders three-part "ends of 
Justice" test in applying our own limitation on uccessive petitions See State v Provencher, 128 
Vt. 586, 591, 270 A.2d 147, 150 (1970) (Holden, C.J., concurring) (suggesting, with concurrence 
of all members of Court, that § 7134 has "the' sante force and effect" as corresponding fedeial 
statute, and identifying three-part Sanders framework for evaluating subsequent petitions); see also 
In re Currier, 147 Vt 645, 645, 513 A 2d 4, 4J (1986) (mm) (applying three-part test aiid 
concluding that petitioner had failed to show that ends of justice would be served by permitting 
redetermination of petitioner's claim), Woodmansee v Stoneman, 132 Vt 107, 1:1.0'1;3 15,  A 2d 
249, 251 (1974) (expressly adopting three-part framework for evaluating successive petitions). 

However, in Laws, the Court sought to establish a test for abuse of the writ, and, in doing 
so, differentiated our test for abuse of the writ compared to that for successiveness. 2007 VT 54, 
¶ 20. In this analysis, the Court briefly examined our past case law concerning successive petitions - 

and noted,, that we  -had ernployec.t,he  Sanders "end of justice" test. j. ¶ 11.. Then, the Court 
asserted without discussion that "it is clear. that § 7134 barslitigation of claims actually raised and 
decided on the ments in an1.  earlier PCR" Since Laws, rather than holding that a court is not 
required-to pntertain,a subseqiient writaddresinga matter previously resolved on the merits, we 
have apparently barred successive petltlQns altogether without addressing the "ends of justice" 
prong of the Sanders framewoik that we .badprewiously adoptd. See Chandler 2016 VT 62, ¶ B 
(citing Townè, 2007 VT. 80, ¶ , ffl4Laws,20P7,VT 54,1ji 1);; Town 2007 VT 80, ¶5 (citing 
Laws, 2007 VT 54, ¶11 11, 20-22) Lws did not purport to overrule our :prior.  decisions in whole 
or in part, but did articulate a standard that is inconsistent with our prior approach. 

10 
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B..AbusèftheWrit" , . 

..'•4 2 A close cousin to the restrictingaint cessie ètitios' dOctri is the 

prohibitionof1abuseof the writ, which.pertains to claims Taised fOr thfiist time in a seCond or 

subsequent PCR petition. When a petitioner, files ascOnd'orsubse4uentpdtitkn, the government 

bears the; butden of pleading abuse of the Writ, setting.'fOrih:a 'jietitióxie?s wri'histOry, identifying' 

the claims that appear for the first time, and alleging the petitioner has abused the writ. Laws; 

2007 VT 54, ¶f 21-22 (citing McCleskey v..Zant,: 499U.S. 467,494 (1991')). T1ntl6 burden 

shifts to.tiie petitioner to show cause for failing to raise the chiimpreviOuslyand actual prejudice 

from. the, default. Id. 22 Under' the, cause'  prong; the petitioner must show: 'so' me objective 

factor external to the defense" :hat: "impeded: 'counsel's effori tO' raise the claim,  in an earlier 

proceeding. Ld. ¶20 (quotation omitted). Examples of Cause ihcl'ude situations where a factual 

or legal basis was not available at the. time, of 'the earlier proceeding, instance's of official 

interference, or ineffective :assistance. of counsel.' id '(citing'MoCleskey, 499' U.S. at 493-94). 

ActuaLprejudice'requires more .than mere'iy showing that thC alleged errors during the underlying 

trial 'created a possibility of prejudice," but 'rather that they worked to the petition Cr's "actual and 

substantial disadvantage;" poisoning "the entire trial wi'therrots of constitutional dimensions..",  Iv" 

(quotation omitted) 

¶ 2 We haie not previously estabiished astandaid of review for abuse of the writ. In 

considering the.matter, we.tuTto. federa.casC.iaw;toaid but iriterpttátion of ,.Vërinont s: PCR 

sta4te. See In re Chandler  2013 VT 1'0,.f 16n.4,1.93 .Vt. 246, 67 A.d 261 ("We frequently refer 

to federal case law in the interpretation of our own post- cbn'iction reiieftatutCibecáüse, aswe 

have observed, our statute is in the nature ofhabeascorpus:"); Laws, 2007 VT 54;iJ 13 (explaining 

thatfederal habeas corpustatute, 28US:C; 2255;  is'fedCral Counterpart to VCrrnont' §7134"): 

¶ 27. ,ederaL appellate courts toriCallyreviéwed'iiai cctht decisions involving abuse 

of the writ for abuse.'f'liseretion. This traditiOn :steths,':in.. 1àrg0 jart, ..frm Sanders' V.':United 

States, in which the U.S. Supreme Court established an abuse of discret on standard for review of 
- 
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federal district court judgments of abuse of the writ. 373 U.S. at 18. In Sanders, the Court called 

upon district courts to examine whether a petitioner ,  raised a new claim that was deliberately 

withheld in the first petition, id. at 17-18, or whether the petitioner had exercised "inexcusable: 

neglect"in failing.to  raise the claim.previousiy. See McCleskey, 499 U.S. at 4890' The Court 

explained that this, ",inexcusable ieglect" determinationwas "addressed to the sounddiseretion• of 

federal trial judges" since,the district courts o n"the major tresponsibility for the just and soutid 

administration of federal collateral remedies.'' Sanders, 373 U.S. at 1,8. . 

T 28.. In 1991, the U.S. Supreme Court adopted the cause and prejudice test noted above 

in order to guide federal courts in reviewing allegedly, abusive habeas corpus petitions and clarif' 

"the imprecise contours of the term 'inexcusable neglect.'" :McCleskey, 499 U.S. at 493-95, 496. 

The Court, explained that the test is objective and specific to avoid "individualized enforcement of 

the Constitution in differentparts of the Nation." Id. at 496. " 

In the wake of McCleskey, federal circuit courts of appeal began to abandon the 

traditional abuse-of-discretion standard -in favor of nondeferential review. These courts reasoned 

that the cause-and-prejudice test, as opposed to thld "ihexcusable' neglect" test, involves a 

straightforward application, of law that requires far:ies discretion on the part of the district 'couit 

See, e.g., Zayas v. I.N.S., 311 F.3d 247, 252-53 (3d Cir. 2002) (explaining that after. McCleskey;' 

third circuit reviews abuse of the writ 1313(11th 

Cir. 1994) ("In this post-McCleskey era, the abuse of the writ doctrine presents objective, threshold 

questions involving application of law,  to facts. fWe review district court rulings on such issues not 

under an abuse of discretion 'standard,but denovo.").'  

Today, there is an almost even split in the federal circuits as to the standard of 

review for abuse of the writ.. A, slight majority of circuits review the trial courts' deteninations 

without deference.' See In re Phillips, No.17-3729, 2017 WL4541664, at.  *2.(6th.  Cir. July 20, 

2017); Esposito v. Ashcroft, 392 F.34, 549,550 (2d Cir. 2004) (per curiam); Záyas, 311 F.3d at 

252-53; United States •v. Palmer, 296.F.34 11 35,_1  141 Cir. 2002); Ahthed v. Warden-FCI 
12 
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Englewood, 36.F.App'x 943, 944 (10th Cir. 2OO2);'Jdne"._Hänks No. 94-CV-765, 1997 WL 
77,  

355515, at *1  (7th.Cir. June 24,1997); Màckliii 24 F.3d  -at '13'13 '(194).' While at least f6ur 

circuits still apply an abuse-of-discretion review See McGary v Scott, 27 F 3d 181, 183 (5th Cir.  

1994), Campbell v Blodgett, 997 F 2d 512, 516 (9th Or: 1992), Williams v Groose, 979 F 2d 

1335, 1337 (8th Cir. 1992); Miller v. Bordenkircher, 764 F.2d 245, 248 (4th'Cir. 1985). 

¶31. As set forth below, we would hold that petitioner's claims that have not been 

addressed on the merits in an earlier petition àrè aiiabusè of the writ under any standard of review. 

For that reason, our resolution of 'this case does not turn on whether we review the trial court's 

ruling as to newly raised claims for abuse of discretion or without deference. We accordingly 

decline to decide at this juncture which standard govrñs our review of the trial court's dismissal 

of claims raised in a secoitd or subsequent PCR petition on account,  of-àbuse 'of the writ.' 

IV. Petitioner's Proposed State Law Adaptation of Martinez v Ryan  

¶ 32. In Martinez v.,  Ryan, the U.S. Supreme Court ruled that ineffective assistance of 

PCR counsel in arguingii'ieffective assistance of trial cOunsel during petitioner's initial state PCR 

proceeding can constitute cause under federal. habeas" ôrpiis revie* to' allow the court to entertain 

a claim of ineffective-assistance of counsel at trial even if the petitioner failedto raise the claim in 

the initial PCR proceeding." 566 U:s. .1314 Fédetal 'Ia* prevents federal' courts from 

reviewing the merits of a claim in a writ of haôa rpus thaL a state court declined to hear on 

independent state procedural grounds, absent the petitioner demonstrating cause and prejudice. Id. 

at 9. In Martinez, the Court formulated the following rule:  

[W]hen a State requires a prisoner to raise an ineffective-assistance-
of-trial-counsel claim in a collateral proceeding, a prisoner may 
establish cause for a default of an ineffectiv-assistance claim in two 
circumstances. The first is '.vhete the state courts did not appoint 

' We recognize that, like the proper framework for evaluating successive petitions raising 
issues that have been previously resolved on 'th'etherits,' the standard 'of revieW for abuae-of-the-
wnt rulings warrants a clear explication from this Court However, because resolution of this 
question is not essential to deciding this case, we opt to defer the iestion to a thturecase:inwhich 
it may be more fully briefed by counsel on both sides 
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counsel for the initial-review collateral proceeding for a claim of 
• ineffective assistance at trial. The second is where appointed 

counsel in the initial-review collateral proceeding, where the claim 
should have been raised, was ineffective under the standards of 
Strickland v. Washijgon, 466 U.S. 668 (1984). To overcome the 

• default, a prisoner must also demonstrate that the underlying 
ineffective-assistance-of-trial-counsel claim is a substantial one,  

which is to say that the prisoner must demonstrate that the claim has 
some merit. 

• 
• . - •• •• 

. 

Id. at 14.8  This rule constitutes an exception to the general rule that negligence on the part of a 

prisoner's post-conviction attorney does not qualify as "cause" to excuse compliance with state 

procedural rules. See Coleman v. Thompson,,501 U.S. 722, 752-53 (1991). The Martinez Court 

explained that this exception was necessary because the right to effective assistance of trial counsel 

"is a bedrock principle in our justice system" and a PCR proceeding is often a petitioner's first 

opportunity to argue a claim of ineffective assistance of counsel. 566 U.S. at. 11-12. If a state 

imposes limits to second and subsequent petitions, ineffective assistance of a petitioner's initial 

PCR counsel may foreclose a petitioner from ever actually raising ineffective, assistance of trial 

counsel. Id. The Court noted, however, that its. holding was not grounded in the Constitution but 

rather in equity as it applied specifically to the federal habeas procedural default rule. Id- at 16. 

The Court did not purport to require states to adopt Martinez, or a Martinez-like, rule, for 

examining the implicationsVof ineffective assistance of original PCR counsel on state procedural 

limits such as successiveness and abuse of te.writ. 
 

8 In Trevino v. Thaler, the U.S. Supreme Court extended this rule to state procedures that 
"by reason of its design and operation, makes it highly unlikely, in a typical case that a. defendant 
will have a meaningful opportunity to raise a claim of ineffective assistance of trial counsel on 
direct appeal." 569, U.S. 413, 414 (2013). ... V V 

V 

See, e.g., Johnson v.4 State, 395 P.M.1246, 1260-61 (Idaho 2017): ("Because the holding 
in Martinez is not a constitutional holding it isnot  binding on state courts .. . . Accordingly, we 
are not obliged to follow Martinez in our state courts."); Brown v. McDaniel, 331 P.3d 867, 870 
(Nev. 2014) (explaining that Martinez "does not address state procedural bars"); Kelly v. State, 
745 S.E.2d 377, 377 (S.C. 2013) (mem.) ("Like other states, we hereby recognize that the holding 
in Martinez is limited to federal habeas corpus review and is not applicable to state post-conviction 
relief actions."); Ex parte,Preyor, No. WR-72,660-04, 2017 WL 3379283,. at *2  (Tex. Crim. App.. 
July 24, 2017) ("[C]ourts have uniformly recognized that the Martinez-Trevino,  rule is a federal 
exception not a constitutional command to correct state habeas proceedings. More specifically, 
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¶ 33.. Td show cause undef Martinézthè petitioner niust dèthonstrátë that the inffecve' 

assistance of trial counsel claim has merit and that the initial PCR counsel was ineffective, in 

arguing, or declining;to argue, this claim'. See, e.g.,'Cox v. 14orn,757'F.3d 113, 119 (3d Cir. 2014) 

(explaining that 'under. Martinez, petitioner must show thât"defaült wa caused by theffective 

assistance: of [.PCR] counsel" and that "the underlying • claim of trial counsel ineffectiveness is 

substantial, meaning the claim has some merit" quotation  omitted)). 

¶ 34. Petitioner urges us to adopt 'Màrtinëz, Or some similar iulé; as an exception to 'the 

principles set forth above concerning successive petitions and abuse of the writ. As we Understand' 

his argument, he would have us conclude under our state law that where counsel in the initial PCR 

proceeding has :b1 ineffective in raising Or advocating a--claim of ineffective assistance of trial 

counsel (and perhaps other claims that could only be raised for the first time on initial collateral 

review) that ineffectiveness would satisfy the "cause" prong of the "cause and prejudice" test that 

applies to the abuse-of-the-writ analysis of claims raised for the first time in a 'second or subsequent 

petition. He apparentlyalso urges us to hold that, ineffective assistance of counsel in the initial 

PCR proceeding constitutes grounds to relitigate subsequent  petitions raising claims previously 

resolved on the merits although 'it is:less clear how this exception would fit into either of the 

alternate frameworks for. evaluating successive petitions dèsbribéd. above.  

V Application 1b. Petitioner's Claims on Appeal 

¶ 35..-.  We need not decide whether to acceptpetitioner's invitation to import the reasoning 

of Martinez into Qur state law governing successive.PCRpetitions and abuse of the writ-because 

we conclude that, even if we did so, petitioner's claims 'in This case would. fail. In particular, we 

conclude that (1) he has failed to, show prejudice from the claimed ineffectiveness of trial counsel 

with respect to identifying alibi witnesses and seôuring thôir testimony; and (2) he has failed to 

,1 

courts have held that Martinez does not provide a basis forstáte' coutts 'to Texcüse  petitionei's 'from' 
compliance with state procedural rules.") 
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show prejudice in connectioi1.with his claim,,-of ineffective assistnce ofcounsel on ditdof appeal 

of his conyiction.'° 
.. . . .: ,.. . 

A. Trial Counsel's Failure to Secure Testimony of Alibi Witnesses 

¶ 36. Even if we adopted sornyersion of Martinez in our statelaw petitioners attempt 

to circumvent the successive-petition limitation 41Ie to the.  alleged theffectivenss df his: initial 

PCR counsel in advocating the ineffectivenessoftrial-counse1 claim. would fail. First,. the claim 

is clearly successive, having been previously resolved on the merits—twice. Second, to avoid the 

successivepetition limitation even by.hi.. own argument, petitioner would have to.: show that he 

has been prejudiced by trial counsel's alleged-ineffeçtivenss. Finally,, he has ..not emonsfrated 

any such prejudice, relying only on speculation and hypothetical possibilities to support his claim. 

10  Several of petitioner's process-related claims do not require extensive analysis. We 
reject petitioner's claim that the trial court erred in construing his 2012 "Petition for Competent, 
Conflict-Free Counsel to File. 'a '13 .V-.`S.A.-  .7'13.l'Petition. forIneffectift Assistance' df Court 
Appointed Trial, Appellate, and Post-Conviction Counsel in Light of Recent U.S. Supreme Court 
Rulings inMartinez.v. Ryan, 132 S.Ct. 1309 (2012) and Maples v,.-Thomas, 132 S. Ct. 912(2012)" 
as one for post-conviction relief, and in reaching the merits of that petition. While petitioner 
captioned his 'motion.as a request for PCR',COunsef, its ôonteiit 'reun[ed]. quickly to [the]k familiar 
ground" of an argument for PCR. Chandler, 2016 VT 62, ¶ 11 (quotation omitted). Moreover, 
insofar as petitioner suggests that 'thë .PCR co'u±t.'s ruling was.:preinature;' and 'he ..has not had all 
opportunity to present evidence or arguments concerning the merits of his PCR petition, we note 
that he has not presented any. additional. a±gün'iénts oiroffered.any àdditioial evidence on appeal. 

We also conclude that requiring;petit'iri'. to presentliis own case ha ntaenid him 
meaningful .access to the courts. Petitioner has no constitutional right to court-appointed counsel 
on appeal in connection with 'his tenth and eleventh PCR petition. See In re Btuyette, 2014 VT 
30, ¶ 9, 196 Vt. 261, 96 A.3d 1151 ("A convicted offender has no constitutional right to state-
funded counsel n:an'appeal from a.triäi court judgment in a,  PCR case." (citing Coleman v. 
Thompson, 501 U.S. 722, 755 (1991))). His statutory right to state-funded counsel is generally 
conditioned on an assessment byr'the Defender General. l. ¶J 10-18. ' 

And we reject petitione?scOntentidh that the.trial'curthad a duty to iil him, peisonally, 
a copy of the State's motion to dismiss. Petitioner makes no claim that the State failed to serve its 
motion on his counsel of record, as required by Vermont Rule of Civil Procedure Rule 5(b). While 
the Court frowns on the failure of defense counsel to file any response to the State's motions to 
dismiss in the two dockets, we do not credit petitioner's claim that the court's failure to send him 
A copy.ofthe,tate'.s.  motion . conslitute4 reversible error.'  
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Peitibnrsclaiin of ineffective iit'ahce of trial coun tue tocbunsl's fi1ure 

to'pütu' alibi witnesses was addressed onth&meritsn' two previous 6ccasi6is—by the PCR 

court ih;hig original PCRpetition'and by this court in his thirdpetition-.. 11  SéTbvne, No. 94-105, 

slip op. , It -i. This :'clain'is successive. Evetn if this C&irt revived-  our iot test to allow for 

cofigiddatio'n Of the interests 'of justice 'in' 'considering whether to review sticcssive petitin, 

petffioner: has' not established any basis for dearing from' ÔIII 'general 'relucinnce to allow 

relitigation'of a claim iaised' and decidëdonthe merit in a priOr PCR rdceeding; 

¶ 38 Moreover; 'even if we adopted some version of Martinez and  'applied itto successive 

petitionsas well asabuseofLthewrit claim p&iióner would have to show prejudice. The need 

to demonstrate prejudice ãrises at two juittures in the analysis. First we have "adopted the 

Strickland v. Washington, 466 U.S. 668 (1984) ffe , stañdrd for determining inective assistance' of' 

counsel: under the Vermont COnstitution. See, e.g., InreSh'aow, 2017 VT 69, ¶9, Vt._, 
- 

A.3d Pursuant to Strickland, the petitiórièr thust shów (1) "that counsel's performanc fell 

below 'an: objective standard of reasOnableness informed'by"prévailing professional norms," and 

(2)' that there 'is a 'reasOnable probability that;' but of'coüiiei's uiprofessional errors, the result of 

the-proceeding would hare beeri:differCiit. Tn re EaBOühty,' 2005' V, ¶ 7,177 'Vt. 635, 869 

A.2d 130 (mem.  (quotation omitted); :e&  ài hOw, 20'17 VT 69, ¶ . 'hi other' word; under 

Strickland, 'to- 'e' stablish, that initial PCRcothél *á 'rieffecfive for failing to effectively advOcate 

the claim of ineffctIve assi stance f trial se-L faThhg' to'Appeal the PCk court's dismissal of 

the ineffective-assistarice-at-trial Claim, àndfailin t& btifietltjoher'cfth dismissal o he Could 

appeal himself, petitioner must' demonstrate 'that' it 'vOuld heiiindè a difftencEif counsel had 

advocated more effectively, appealed the dismissal, or notified petitioner of the dismissal. 

139. Second, as noted above, to avoid the limitation on successive petitions under 

Martinez, petitioner "must also demonstrate that the underlying ineffective-assistance-of-trial- 

In addition, this claim was dismiSOd 'as successive in his' fifth '?CR petit1On  

No. 99-216, slip op. at 1.  
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counsel claim is. a substantial one, which is tosy thai [,he], must 4ernonstate that th claim has 

some•  merit.' 5.66 U.S.  at, 14, Whether. ,cast as, a component of the threstiol4. jneffeciive 

assistance" determination, or as a necessary element, of the analysis under, Martinez, petitipner's. 

burden of persuasion in seeking to circumvent ,the limitations- on successive petitns requires,that 

he make, some showing .to support his claim that1  if trial- counsel had properly, ipvestigaç4 alibi, 

witnesses and secured their -testimony, it would have helped petitioner's defense. See Laws, 2007 

VT 54, ¶ 21 (explaining that once State establishes basis for abuse-of-writ claim, burden shifts, to - 

petitioner to show cause for prior fai1uie, to raiseclaim in question); In re Dunbar, 162 Vt. 209, 

211-12, 647 A.2d 316,319 (1994) (explaining that petitioner alleging ineffective assistance of 

counsel bears burden of proving that counsel's performance fell below professional standard and 

"that counsel's deficient performance prejudiced the, defense"). 

¶40. 
- 

As the PCR courts in both proceedings below noted,- there is no evidence to suggest 

that if trial counsel had done what petitioner contends he should have done, the result of his trial 

and sentencing would have been any differentPetjtioner speculates that the- one identified witness 

and the ten unidentified witnesses would.haye confirmed his alibi. He does not offer any affidavits, 
- 

deposition testimony, or other basis other than his own conjecture to support his belief on this 

point Petitioner's speculation on this point i sufticient to establish the requisite prejpdice at 

either step of the. analysis noted above.: Accordingly, whether, •yq' review the trial 
- 
couts' 

determinations with or. without deferen; .wçconc1ude, that thee is. no.basis ,.for entertaining 

successive..petitions on the claim of iueffecive, assistance of trial counsel based.. on counsel's 

failure to secure the testimony of additional alibi, witnesses. 12 
. 

.• -, ,: .1 .- ., .,. 

12  In his petition to the court below, petitioner raised an ineffective-assistance-of-trial-
counsel claim premised on an alleged conflict of interest between trial counsel and a, State's 
witness. Because petitioner;  did not address this claim inhis briefs on appeal, we do not reach it. 
State v. Grenier, 2014 VT 121, ¶ 11 n.4, 198 Vt. 55, 110 A.3d 291.  
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B:. CounsePs Alleged Co  litofThterest on Diret Apeai 

14,Lo For similar reasons, even ifwe incorporated intb Ven'Oit .l.thi the Martinez. 

approach 'toP reviewing, claims forpost-convictin relief,  raised inthë'secOnd or subsequent PCR 

petitions; wewduld reject potitione?§ argument because his dLaith that: his appellate cOunsel was 

ineffëctivedueto a conflict, does :not have-substantial, merit. P',  Petitioner argues that his appellate 

counsel was 'ineffective because petitioner wasiepresented onappealby his trial counsel, Attorney' 

Stetler, and during the course-of his direct appeal, petitioner filed his first PCR petition claiming:': 

ineffective assistance of counsel" thereby.'creating a:  conflict of:interest'..for his appellate counsel. 

In contrast to his claim that his-, trial-  counsel was ineffective due to, his failure to muster alibi 

witnesses, it does not appear that any court has previously resolved this claim on the merits. 

Petitioner apparently raised the 'claim ' for .  the first time in his ninth PCR petition, which was 

dismissed as successive. For the reasons.set forth above, supra, It 36-39, petitioner can only avoid 

dismissal on the 'basis of abuse of the writ 'if he can. establish cause for failing to raise the claim in 

the earliest possible petition, and prejudice as a result of the claimed conflict. In other words, even 

if petitioner could show cause for failing to raise this claim in the earliest possible petition, he 

would also have to show that if his initial PCR counsel had raised the issue it would have made a 

difference to his conviction or sentence—that is, that the claim has merit. We conclude that he 

has not made such a showing. 

142. Court records reflect that Attorneys E.M. Allen and William A. Nelson entered 

appearances for petitioner in his direct appeal. Attorney Allen was Vermont's Defender General 

during the course of much of petitioner's direct appeal, but there is no evidence that he played a 

direct role in the appeal. r'Atto1ney Nelson —, who,did not, represent petitioner during his trial- 

13, In Davila v; Davisthe. U.S...SupremeCourt decUned.toextend Martinez toirstances 
where initial PCR:,counsel was ineffective in arguingineffective-asistanceo f-appellate-counsel, 
as contrasted with trial counsel.. U;S. ), 137 S .Ct2 QS$', 2065(2017).. However, 'Davila would 
not constrain our ability to :.ádopt or rejét'Martinez, or our ability .to decide .whether to .extend..;. 
Martinez to claims 'of ineffective 'assistance of appellate'coune1. .':' ' •' .. ' '•'. ' 
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authored the appellate brief and presented "theioralargument. The evidencesupports the PCR 

2013-191 court'sfinding that  Attorney Stetler was not counsel of record in: the :direct appeal. The 

fact that Attorney Stetler was. apparently pictured ina newspaper article;'sitting"atcounsel table -. 

during the oral argument on appeal does not, undermine this conclusion.-. Petitioner has .not 

demonstrated how the alleged conflict arising from his ineffective-assistance claims regarding 

Attorney Stetler undermined his representation:by Attorney Ailell or Attorney Nelson-r-,  the lead 

counsel on the appeal—during his preparation And presentation of the appeaL Regardless of 

whether we review the trial courts' decisions,! with or without deference, because petitioner's 

claims fall short, on the merits, he cannot.avoid the impact of the abuse-of-the-writ limitation)4  

Affirmed. ,' .• , .. . 

• 
, 

: ' :, FOR THE COURT: '. 

Associate Justice • , . 

-. ., • •• '' . :•. :, , 
'. - 

'.1 
,'. •; . . . - , 

• 
' We reject petit1ohe?.. argument tht the judge who presided in, the initial PCR 

proceeding was ineligible to do so because he made pretrial rulings in the underlying case for the 
reasons we articulated in addressing the exact same challenge in connection with petitioner's 
seventh PCR petition. Even assuming § 7131 can be extended to disqualify a PCR judge whoonly 
heard pretrial motions in the.,  underlying-case,pëtitioner's claim exceeds the scope of the PCR 
statute because:it would: not invãlidatethe.coxivition-  or .sentence or iotherwise make his' criminal 
judgment vulnerable to collateraFttack Towne, 2005 WL 6151843, at *1..2  To the extent that 
petitioner continues, to pressastand-aione claim' based On the denial of constitutional'iy;effective 
assistance of counsel in his initial PCR -proceëding, that claim fails-for the. same reason. , . 
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