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1] 1 ROBINSON J Petltloner Edwm A Towne Jr appeals in th1s consohdated case

f

frorn the dlsmlssal of two petltlons for post-conthron rehef (PCR), h1s tenth and eleventh such
petltlons | Beeause his various clarms areelther .successrve an abuse of the wnt or outside the
scope of the PCR statute, we afﬁrm o R

| 2 Th_lS somewhat complex appeal requlres an understandmg of petltloner s past
h1story of PCR petrtlons the two PCR petltlons on appeal in thls case; our law concermng
successive petltlons and abuse of the wnt respectlvely, the potent1a1 1mpllcat10ns of the U S
Supreme Court s 2012 dec1s1on in Martmez V. Rvan 556 U S 1 (2012) and the effect of these '

o fe T

consrderatlons on petltloner S main contentlons on appeal
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L. Prior PCR Petitions
93. Therelevant history is as follows. In 1989, petitioner was convicted of ﬁrst-dégree

murder. This Court’s decision on petitioner’s direct appeal of his conviction describes the

circumstances vof thé underlying crime. State v. Towne, 158 Vt. 607, 615 A.2d 484 }(19,92).

| 4. While his direct éppeal was pending, petitioner filed a petition for post-conviction
relief (PCR) in the superior court alleging that he had been denied a speedy trial and that his trial
counsel was ineffective in failing to pursue alibi witnesses, raise an insanity defense, or adequately
impeach State’s witnesses. The éourt held a series of hearings at which petitioner was represented
by counsel. In an entry order dated August 1992, the court dismissed the petition, stating that
“[p]etitioner has failed fo frame the issue in such a way that any likelihood of a different outcome
would have been possible.” Petitioner did not appeal. | |

95. In Septem‘t;er 1992, petitioner filed his second PCR petition alleging a speedy trial
violation and arguing that his “trial on information” rather than grand jury indictment violated Ejs
rights. The court dismiésed this petition on the merits, and petitioner did not appeal».

6. Seven monlths later, petitioner filed his third PCR petition, once 'again alleging that
his trial counsél had been ineffective in failing to pursue potential alibi witnesses. The court
dismissed the petition, noting that the same claim had already been addressed on the merits in the
first PCR petition. Petitioner appealc.xAl. to this Court, arguing that the dismissal of .his first PCR
petition had not been on the merits because thére was nd evidentiary hearing held on the record,
and thus the originél PCR court could not have determined whether his claim had merit. In re

Towne, No. 1994-105 (Vt. April 25, 1995) (unpub. mem.). In April 1995, this Court affirmed the

dismissal on the gfoimd that petitioner’s claim was successive because the original PCR court
dismissed the pétition on the merits after considering the trial record and the underlying facts
COncerning the alleged deficiencies by trial counsel. Id., slip op. at 2. In addition, this Court

concluded that the third petitibon suffered the same flaw as petitioner’s first: petitioner did not |
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establish that the alibi witnesses would haveconfirried his story and-changed the’:oii‘tconre ‘'of the -
tral. Id:~ 0 S R T

. 97. . In September. 1995, petitioner filed his- fourth PCR petition. He elleged,' among’’
other:things,’ that his :eppointed 'c'ounsel during his ﬁr:st PCR petition was inieffective for failing_ to
appeal its dismissal or to notify him of the dismissal so that he-could appeal pro se. That PCR
court granted the State summary judgmeht, ruling in rélevant part that his original PCR counsel’s -
failure to appeal could have been raised in prior petitions and were thus successive. On 'appeal to
this Court, petitioner argued that his claim lWas ot successive because a PCR ciaim is only
successive if it renews issues that were determined on the merits in an earlier decision and the ends
~ of justice would not be served by reaching the merits on a later petition. The Court di§agree'd with -
petitioner and held that thé PCR court had the discretion to dismiss new claims that could have
been raised in an eatlier petition, absent petitioner demonstrating cause as to why he had not raised
them rpreviously. In re Towne, No. 1997-483, slip op. at 2 (Vt. Sept. 30, 1998)_ (unpub. metn.).

.- 98. Inafifth PCR petition petitioner-argued that he was denied effective assistance of
PCR counsel in his first PCR proceeding because his- counsel failed-to- present alibi witnesses,
appeal the petition dismissal, or notify petitioner of the dismissal. This court affirmed that PCR -
cou't s dismissal on the basis. that all of these- cla iras' were raised ii-previous PCR petitions and
were thus successive. In re Towne No 1999 216 shp op at 1 (Vt Jan 6 2000) (unpub mem) -

1[ 9,. Whlle h1s ﬁﬂ:h PCR petrtlon was pen:hng, petrtroner ﬁled ‘a .>1)rth rai smg clalms not

:

relevant to, thls appeal ThlS Court afﬁrmed that PCR court"s dlsmlssal Inre Towne No. 2000- o

oy

71, shp op. at 2 (Vt. Aug. 3, 2000) (unpub mem)

1] 10 In October 2001 pet;tloner ﬁlcd hlS seventh Pf‘R pet1t10n argumg that the Judge: L

who pres1ded over- h1s ﬁrst PCR petltron had also partrmpated An- h1s underlymg crmnna1 -
AN _

proceedmg, Wthh v1olated 13 V. S A § 7131 Thls Court expressed doubts about petltloner s
argument on the merrts but noted that ev‘en assurnmg § 7131 cou]d be extended to dx quahfy a

" PCR ]udge who onl y heard pretrlal motions in the underlyms’ case, petmoner s olalm ez;ceeded the
3
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scope of ,fhe PCR statute because.it would not-invalidate the conviction or sentence or;otherivige:

make his criminal judgment vulnerable to collateral attack.. Towhe v. State, No. 2004-390,2005

WL . 6151843, at  .*1-2 . (Vt. . Oct 28,,  .2005) (unpub. : mem.),
'https://www.vennontjudiciary.org/sit.eﬁs/defaul_t/ﬁles/documents/e004—390.S.pdﬁ;’*( - ‘The Court -
| further explained tha;,ﬂ,t.aven if petitioner had a viable claim within the statute,.the claim was: .
precluded because ,,he:hiad not shown cause.for failing to raise it in an earlier PCR petition. Id.

¥11. In October 2003, petitioner, filed his eighth PCR petition alleging grounds not . .
rel.e-:vant.to this appc;,al. This Court affirmed _-tljle_, dismissal and explained'that the petition was"
successive because essentially this same claim had already been addressed and decided on.the
merits in a pﬁor PCR proceeding, and “the ends of justice would [not] be served in reaching the

merits” of this petition. Towne v. State, No. 2004-521, 2005 WL 6151845, at *2 (Vt. Oct. 28,

2005) (unpub. mem.), https://www.vermontjudiciary.org/sites/default/files/documents/e004- -
521.8.pdf.

| 912. InOctober 2005, petitioner filed a petition:that the PCR court construed as h1s ninth
PCR,? challenging the 1986 traffic stpp that precipitated his. arrest for murder and arguing that he
had ineffective, assistance. of counse].‘during both his trial .and' direct appeal. That PCR court
dismissed the motion as successive, and this, Court affirmed, explaining that. petitioner’s claifs:-

. -.; ot . . L IR A IS R P

T TP A

v Th15 Court dlsmlssed petltloner s dlrect appeal of the tnal court’s dec151on as untlmely
The PCR court subsequently denied petitioner’s 60(b) metion to set aside and then reissue it§initial
judgment to enable petitioner to file a timely appeal. This Court’s discussion of the merits of
petitioner’s. arguments ‘in. his seventlr PCR petition appeared in a decision affirming: that PCR
court’s denial of petitioner’s 60(b) motion.

2 In October 2004, petitioner filed a motion alleging that the State violated his
constitutional rights by arguing on the basis of laches for the dismissal of his federal habeas corpus
petition because laches is not recognized as a defense in state PCR proceedmgs This Court
affirmed the trial court’s dismissal, holding that it was without power to'give petitionet relief for
the State s successful litigation in federal court pursuant to federal law. Towne v. State, No. 2005-
201, 2005 , WL 6151856 -: at: *IiL. AVt . Oct. -1, -2005) '(unpub. miem.),

https /www. vermontjudlclary org/snes/default/ﬁles/documents/eoOS 201.S.pdf. The trial court “

treated this :petition -as.a PCR, although' for purposes of ourfaralysis on appeal- we accepted
petitioner’s assertion that his petition was not a petition for post-conviction relief. For that reason,
we do not count this post-judgment petition in the tally of prior PCR petitions in this case.
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. “[did] not clearly, differ in substance from those aiready raised and ruled upon in petitioner's many-

prior Iaef‘:;ition:scf.’ In re Towne, 2007 VT 80, :6; 182_'.Vt.6‘14, 938 A.2d 1205 (miern.). ~* ¢ o o
st bt L. ..o 1L PCR Petitionson Appeal . fii ot
=913, ’I‘}ns consohdated opinion addresses ‘petitioner’s tenth and éleventh PCR petitions. -
In- Apnl 2012, petitioner, pro-se, filed a: “Petltlon for Appointment ‘of Competént, Confli¢t-Free -
Counsel to. File a-13 V.S.A.: 7131 Petition. for Ineffective Assistance of Court Appointed Trial;- .

Appellate, and Post-Conviction Counsel in Light of the Recent U.S. Supreme Court'Rulings in

Martinez v. Ryan; 132 S. Ct.1309 (2012) and Maples v. Thomas, 132 S. Ct. 912 (2012).” (PCR-"

2013-191). Petitioﬁer argued that::(1) his trial counsel was ineffective in:failing t‘o‘pur-sue alibi-
witnesses and for failing to disqualify himself due to-a conflict of interest that arose from counsel’s
prior representation ‘of a State’s:witness; - (2) one ‘of his-lawyers on direct ai)ﬁeai, ~who had - -
represented petitioner at trial; had a conflict of interest on appeal after petitioner filed his first PCR -
petition, alleging ineffective.assistance of trial ‘counsel; (3) Chief .Justi'ce Jeffery Amestoy was
conﬂ'icted-from sitting -on his:direct. appeal because Chief Jﬁstice Amestoyi'.had"ﬁeen Vermont’s-
Attorney General during .petitioﬁer’s trial;-and (4) petitioner’s original: PCR counSel- had been -

ineffective in arguing his case; failing to. appeal,.and. failing te notify petitioner that his petition

had been dismi_sse_d;‘_so,petitionercquld appeal himself.. Petitioner-cited Martinézwv. Ryan, 556 U.S. ~
1 (2012), to argue, that ineffective assistarice of counsel at his ‘origihal PCR: proceeding cfea‘te’d
cause.to bypass the procedural hurdles of successiveness:and abuse of the writ: The State filed a
motion to dismiss the petition:as siccessive, an abusé:of the writ, and.“for failure to state claims -
cognizable in a PCR petition,” Petitioner’s court-appointed. counsel did not respond to the State’s - -
motion..

- 914. In March 2013, the PCR court granted the State’s motion to dismiss. With respect
to petltloner s claims of 1neffect1ve assistance: of trla] counsel the.court concluded on, the bas1s of

the reasomng in Martmez and Maples Ve: Thomas 565 U S 266 (2012) that meffectweness of

n---,\. »;,.-. nl . "l'i

petitioner’s lawyer in h1s first PCR proceedmg could overcome the procedural bars of
. 5



successiveness and abuse of the writ to enable the courf to consider the merits of petitiohét's PCR’
claims on the basis .of ineffective assistance of trial éounsel. However, the court concluded that”
petitioner had failed to establish that the first PCR court had erred in determining that his
ineffective-assistance-of-trial-counsel claim. was -without meérit. In particular, -petitioner did not
| demonstrate that .the errors of counsel during- his' underlying trial actually and substantially
prejudiced him because he did not show that the alibi witnesses he contended trial counsel should °
have contacted would have- provided . exculpatory. testimony. ~Becausé petitioner did not
demonstrate prejudice from his initial PCR counsel’s alleged ineffectiveness with respect t'c; this
claim, his claim was ,“barr'ed as successive and an abuse of the writ.” »_ B |
T15. »The court. noted that petitioner’s claim that he had-ineffective assistance on direct
appeal of his underlying conviction because one.of his lawyers on direct appeal had a conflict was
likewise-successive. The court further explained that even if petitioner cbuld link his failure to
raise this claim.in his original PCR pefition' to:ineffective assistance of PCR counsel, his claim -
failed on the meﬁts., The lawyer alleged by petitioner to be ineffective’at trial did nét represent’
him on appeal, and petitioner failed to-show how the only lawyer who represented him both at trial
and on'appeal was incompetent in his appéllate representation: 'Because the claim failed on the
merits, the alleged ineffectiveness of petitionier’s lawyerin his first PCR.case ir failing to raise the *
issue ca_used no prejudice; arid the PCR‘ coutt v,diﬂsnﬁssed-tﬁis':claim as an abusé of the writ, - -
9 16.. Finally, the-court concluded -that'petitioner’s. stand-alone "claim -of ineffective
assistance of prior PCR counsel was beyond the'scope of the:PCR statute—which “is limited to
correcting a defective conviction or sentence resulting from a \{iolation of the law.” 13 V.SA.

§ 7131; id. § 7133.3

fer. .

-3 The PCR couirt did not-addréss the otheér'two issues raised in petitioner’s tenth PCR *
petition: that one of his trial lawyers had an actual conflict of interest and the trial court failed to
hold a hearing to address the ‘matter when it came to light,’and that Chief Justice Amestoy
improperly participated in his direct appeal. : :

6 ’?5,\0(‘



g 17 s Decernber 2014, pe’titioner,‘.-'pr'e'se‘, filed his eleventh:I'"C'R petition ‘(PCR 2015-
- 382).* Petitioner elaborated on the circumstances surrounding the in-court diseldsure that his trial
counsel had previously represented:a withess in the case, and ex'pI'ained' that he had told his lawyer
that he believed: this witness ‘had committed the murder. Petitibner:’ar’gued* that the trial court
should have ‘advised him'of his right to conflict-free representation ‘ahd- the dangers of 'this.
particular conflict, giving him the’ opportimity to decide whether to accept the risks and dangers of
the conflict after consultation with independent counsel. He identified examples‘of failures by his -
trial counsel that he attributed-to the conflict. Peti_ti_oner’s:appbinted eOunsel"ﬁled no response to
the State’s motion to dismiss 'the netition as suc‘cess'ive and an abus’e ef the'-\in'i't o

18. In September 201 5 the court dlsmlssed the petrtlon on the basis that his claims had
either already been ralsed and addressed ‘on the ments 1n prevrous petltlons or they could have
been raised in prevreus petltlons. Furthermore, the court noted that “there is nothing to suggest
that if trial counsel had done what [petitioner] now thinks he should have done, the resutt at his
trial or sentencing would have been different.” |

1] 19. Now on consohdated appeal in PCR 2013 191 and PCR 2015-382, petitioner
' appears to argue that: (1) the PCR court _;umped the gun in- dlsmlssmg PCR 2013 191 becausev
h1s pet1t1o~1 merelv sougnt appomtment of counsel and dld not yet raise: the merits of that pet 1t10n
(2) the PCR court 1mproperly falled to 1nforrn h1m that the State had ﬁled a rnetlon to dismiss in
PCR ”013 191 preventfng hn:n ﬁ'om protectmg hm nghts 3):'h1's trlalvcouns’el-was meffectwe for
'falhng to pursue ahb; witnesses. Who would have prov1ded exculpatory ev1dence “) he was
1neffect1vely represented on drreet anpeal because he had ﬁled an 1nef'fect1ve-ass1stance-of-counsel -
claim agalnst his appellate lawyer (5) the court’s dec1s1on in- hlS ﬁrst PCR proceedlng was

‘~.\-.

compromrsed because the judge in: that matter had partrclpated in pretnal ruhngs in the underlylng oo

TaE L

GG T T
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* Petitioner was represented by counsel for at least part of this proceeding.

7
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prosecution; and (6) requiring him to represent himself in this appeal deprives him of meaningful

o
st

access to the courts.’ - . v BN

- L. Successive Petitions and Abuse of the Writ . . .01,

| . 920.. Vermont’s.PCR statute, 13 \-7.:S.A. § 7131, provides “prisoners with an opportunity

to challenge the legality of their confinement, and thus to guard against illegal restraints on -

liberty.” Inre Laws, 2007 VT 54,99, 182 Vt. 66,928 A.2d 1210 (quotaﬁon omitted). ‘Specifically, .
the statute provides that:

A prisoner who is in custody under sentence of a court and claims
the right to be released upon the ground that the sentence was
imposed in violation of the constitution or laws of the United States,
or of the state of Vermont, or that the court was without jurisdiction
to impose the sentence, or that the sentence was in excess of the
maximum authorized by law, or is otherwise subject to collateral

. - attack, may at any time move the superior court of the county where -

the sentence was 1mposed to vacate, set aside or correct the sentence.

13 V.S.A. §7131

+

5 In addltlon he makes general references to hlS “200+” clalms of error in support of his
various petitions for post-conviction relief.. Because. these references are vague and not otherwise
adequately briefed, we do not review whatever claims he may be attempting to reference. See
Quazzo v. Quazzo, 136 Vt. 107,111, 386:A.2d 638,-641.(1978) (explalmng that “wé do not search. .

the record for error not adequately briefed or referenced”)
: ‘ by o Ly

. Cooafit s ad ‘ e Tt ”
Petitioner also intimates that he received inadequate access to legal research matenals but
appears to do so in the context. of noting the ineffactiyeness_of his current. PCR counsel. It is not
clear whether petitioner makes an independent claim based on the access-to-law-library
allegations, or what relief he seeks.:Inadequate access to legal materialsin these tenth and eleventh
PCR proceedings would not in any event be grounds for post-conviction relief 1nva11dat1ng the

underlying conviction or seatence. 13-V.S.A. § 7131; see also infra, §42 n.14.

Petitioner alludes iin passing :to: his previous -coniplaint ‘that Chief Justice: Amestoy
improperly participated in his direct appeal, and his assertion that Justice Amestoy’s name was

deleted from the decision’s signature page in response. He does not appearto squarely renew the -

argument on appeal, and we note that it is demonstrably false. Arguments for petitioner’s direct
appeal were heard in February 1991, and the final opinion was issued in May 1992, which was
well before Chief Justice Amestoy was sworn into this Court in January 1997. See Office of the
Vermont Secretary of State, Vermont State Archives and Records Administration, Justices of the
Supreme Court 1778-Present, https /Iwww.sec. state vt. us/med1a/308078/3ust1ces pdf,
[https://perma.cc/6B4J-3XWN].: .- - .. -
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=7 i A 2% We have identified two telated but distinct restrictions that limit a petitioner’s

ability to.raise a claim in a second or subsequent PCR petition: limitations on succeéssive peiitions

and abuse of the writ. See Chandler-v;‘Sta_te,'2016 VT 62, 16 n.2,202 Vt. 226, 148 A.2d 574
(distinguishing between the test for abuse of the writ and successiVene‘s‘s);' iLa_v'vs, 2007 VT 54,911
(same); see also Kuhlmann v. Wilson, 477 U.S. 436, 444 n.6 (1986) (“The terms ‘successive
petition’ and ‘abuse of the writ’ have distinct meanings.”):; These constraints arise from Vermont’s
PCR statute and the gloss that this Court has applied to that statute.

A. Successive Petitions Resolved on the Merits

922. * Vermont’s PCR-statute provides, “The court is not required to entertain a second or
successive motion for similar relief oni behalf of the sarme prisoner.”‘ I13V.S.AS 7134. We have
recognized that this provision ap'plies to “relitigation of c.lairns actually raised and decided on the
merits in an earlier PCR.” Laws, 2007 VT 54, § 11.

923. In recent decisions, we have suggested that if 4 claim has-been addressed on the
merits in a prior proceeding, a court is affirmatively precluded from entertaining it again. See
Chandler, 2016 VT 62, | 8 (“Sectlon 7134 bars rehtlgatron of clalms already ralsed and decided
on the ments in an earher PCR ”) Towne, 2067 VT 80 1 5 (same); Laws 2007 VT 54 1[ 11
(same) However th1s open and-shut approach does not entzrely _]lbe wrth our pnor caselaw, WhJCh
we have not expresslv.overruled that ca]ls for conmderatlon of the “ends of Justrce 1n determmmg

;'u'l' .

whether to entertam a successive petrtron ra1s1ng &’ ehum prevrously addressed on the merlts We -

'i' Cye

need not in th1s case resolve the tens1on in our caselaw because we would afﬁrm under elther test.

E In Sande?s V. Umted States the U. S Supreme Court eéxamined its test for a success1ve '
writ of habeas corpus under 28 U.S:C. § 2255 Wthh at that time provided that a “sentencing court,
shall not be requlred to entertain a second or.successive motion for similar [habeas] relief on behalf
of the same ‘prisoner.” 373 U.S. 1, 3 ( 1963) (quotations omltted) The Court held that a district’ -
court had the discretion to decline to -entertain & habeas writ if: (1) the same ground presented in
the subsequent pe’utlon was determined adversely to the applicant in the prior petition; (2) the prior
determination was on the merits; and (3) the “énds of j justrce wouid not be served by reachmg the
merits in the subsequent petltlon Id. at 15 B o : -

9
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§.24. . Qur standard of review. turns in part.onthe applicable.test. If we have replaced the
Mﬁmework w1th1ts inclusion of ‘diseretionaryi consideration of the:“ends.of justice;”; withs
a complete bar-to suee_e‘ssive:peti‘tiqns, our review is nondeferential.. Under this approsch; the PCR -
court engages-in a stralghtforward apphcatlon of law that.does not warrant a- deferentlal review.:
See Chandler, 2016 VT.62;96 n. 2 (explaining that “[i]t ; matters little,-if- any, what: standard. of’

review is used” for successive petitions, because §. 7134.“bars relitigation of claims actually raised N

and decided on the merits in an earher PCR”). .On the other hand to the extent that the “ends of ,

Justlce are a pertinent cons1derat10n In. deterrmmng ‘whether to entertain a successive petition

regarding a matter previously, resolved on_the merits, we defer to the trial court’s reasonable

exercise of discretion -on: that question. See WoodmanSeei :132:'Vt. at 109,-315 A.2d at 251,

(explaining that under “ends of justice” test “each application. is to be disposed of in the exercise

of a sound judicial discretion guided and controlled by.a consideration of whatever has a rational

bearing on the propriety of the discharge sought). N

Begmmng in at least the early 19705 thrs Court used the Sanders three-part “ends of
justice” test in-applying our own limitation‘on successive petitions.. See State v. Provencher, 128
Vt. 586, 591, 270 A.2d 147, 150 (1970) (Holden, C.J. , concurring) (suggesting, with concurrence

e

of all members of Court,.that§ 7134 has: “the sarde: force :and: effect”-as corresporiding federal-

statute, and identifying three-part Sanders framework for evaluating subsequent petitions); see also

In re Currier, 147 Vt..645; 645, 513A.2d 43;741-(1986). (mem.) (applying three-part test:and”
concluding that petitioner had failed to show that ends of justice would be served by permitting R
redetermination of; petitioner’s claim);Woodmansee Vv:' Stoneman,: 132 Vt. 107, 110,315 A.2d":"

249, 251 (1 974) (expressly adoptlng three-part framework for evaluatlng successive petltlons)
However m Laws the Court sought to estabhsh a test for abuse of the wnt and in doing
so, differentiated our test for abuse of the writ compared to that for successiveness. 2007 VT 54, .

5 ot

920. In this analysis, the Court briefly examined our past case law concerning successive petitions -

and noted, that we had .employed. the Sanders “ends of Jjustice” test. Id: 911. Then, the Court -

asserted, w1thout d1scuss10n that “it § $13 clear that §.7134 bars litigation of claims actually raised and .

decided on the ments in an earher PCR. > ld .Singe Laws, rather than holding.that. a court is not - -

requ1red to entertam a subsequent writ: addressmg a matter previously resolved on the merits, we:
" have. apparently barred successive ;petitions altogether without-addressing the “ends of justice?” :

prong of the Sanders. framework that e had-previgusly adepted.; See Chandler, 2016 VT 62,98
} (01t1ng Towne, 2007 VT .80, 1 5 and Laws; 12007 VT 54, §:11);: Towne, 2007 VT 80, 15 (crtmg'»"’::l:
Laws, 2007 VT 54, 911, 20-22). Laws did not purport to overrule our prior decisions in whole . . -

or in part, but did articulate a standard that is inconsistent with our prior approach.

10
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oty oD o osnee s o L D B Abuse ofthe Wirdt v e et i e
lapefF25. - A close cousin’ 'to-.xthefrestrictibn}'i&gains't"sdécessiVe*ﬁéﬁﬁoﬁ's‘“ doctriné’ is” the
prohibition-of ‘abuse:of the writ, which:pertaifis to claims raised for the first time in'a second or

subsequent PCR petition. When a petit:ionér_ files 2 second or subsequent pétition, the 'ngefnmént :

‘bears the burden of pléading abuse.of the writ, setting forth'a petitionef’s wiit history, identifying _

the: claims that, appear for the first time, and alieging the petitioner has abused'the writ. Laws;

12007 VT 54, 99 21-22 (citing McCleskey v..Zant, 499 U.S. 467,-494 (1991))." Then thé burden -

shifts to the petitioner to show cause for féiling to raise the cldim previdusly and actual prejudice
from the default. lgl.. q 22 Under the. cause prong; the petitioner mﬁst show “some objecﬁve ‘
factor external to the defense” that “impeded 'counseli’-sf'effo‘r.t to ' raise the claim'in an- earlier
prqceéding.”_: 1d. §-20 (quotation omitted). Examples of cause ihcl'q‘de' situations where a factual
or legal basis was not available at the. time of the ‘earlie'r‘ proceeding; instancés  of official -
interference, or iﬁeffective :assistance. of counsel.” Id: (citing:McCleskey, 499 U.S. ‘at 493-94).
Aqtua_l«prejudicerequireé more than merely showing that the- alleged éfrors during thérhnderlying
tria] “created a possibility of prejudice,” but rather that they worked to the-petitioﬁ'er’“s--“actual"and

substantial disadvantage;” poisoning “the entire trial with'errors of constitutional dimensions.” Id.* K

L L St ¢ Lobe o

(quotation omitted). ;v L A B AL T
« :Y26.° We have'not previously.established.a standard of review fof“abixse of the writ. In~
considering the matter, we turn to. federal case law 4v'"aid! our initerpretation of .V, ermont’s PCR

statute. See Inre Chandler, 2013 VIT: 10,9 16'n.4,7193 V. 246, 67 A.3d 261 (“We frequently réfer :

to federal case law in the interpretation of our own post-conviction relief §tatute because, as'we -
have observed, our statute is in the nature of habeas-corpus:”); Laws, 2007 VT 54,9 13 (explaining
that federal habeas corpus.statute, 28 U:S:C:§ 2255, is “federal ¢ounterpart to Vermont’s § 7134”):

.. §27. . Federal appellate courts historically reviewed trial court decisions involving abuse
: ; pp

of the writ for abuse ‘of discretion. : Thi$ tradition 'stems, in.largg part, from Sandérs v.:United

Stafe;s,_in,w,_h_iqh_th@ U.S. Supremie Court éstiblished an ‘abuse of discretion’standard for review of .
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- federal district court judgments of abuse of the writ.-373 U.S. at 18. In Sanders, the Court called

upon district courts to examine whether a petitioner raised. a.new-claim that was deliberately

withheld in the first petition, id. at 17-18, or whether the petitioner had exercised “iriexcusable

neglect” in failing to raise the claim.previously. See McCleskey, 499 U.S. at 488-90; The Court

explained that this “inexcusable neglect” determination was “addressed to the'sound diseretion - of :

federal trial judges” since the district courts own-*“the major responsibility for the just and sound

- administration of federal collateral remedies.”- Sanders, 373 U.S. at 18.

728.. In 1991, the U.S. Supreme Court adopted the cause and prejudice test noted above -

in order to guide federal courts in reviewing allegedly. abusive habeas coipus petitions and clarify -

“the imprecise contours of the term ‘inexcusable neglect.’.” [McCles’key, 499 U.S. at 493-95, 496.
The Court explained that the test is objective and specific to avoid “individualized enforcement of

the Constitution in different parts of the Nation.” Id. at 496.

.129.. In the wake of McCleskey, federal circuit courts of appeal began to abandon the -
traditional abuse-of-discretion standard.in favor of nondeferential review. These courts reasoned -
that the cause-and-prejudice test, as opposed to the.old “inexcusable neglect” test, involves a
straightforward application of law that requires far less discretion on the part of the district-Court. "

See, e.g., Zayas v. LN.S., 311 F.3d 247, 252-53 (3d Cir. 2002) (explaining that after McCléskey; -

¥, 24F.3d'1307, 1313 (11th

third circuit reviews abuse of the writ de novo);:Macklin.v. Singlet

Cir. 1994) (“In this post-McCleskey era, the abuse of the writ doétrine presents objective; thréshold -

questions involving application of law to facts. :We review district court rulings on such issues not = -

under an abuse of discretion standard, but denovo.”). ..

*930. Today, there is an almost even split in the federal circuits as to the standard of «

review for abuse of the writ.. A slight majority of circuits review the trial courts’ determinations
without deferenice. - See In re Phillips, No.-17-3729, 2017 WL'4541664, at *2.(6th. Cir. July 20,

2017); Esposito v. Ashceroft, 392 F.3d.549,.550 (2d Cir. 2004) (per curiam); Zayas, 311 F.3d at

252-53; United States v. Palmer, 296.F.3d 1135,.1141 (D.C. Cir. 2002); Ahn‘_ied v. Warden-FCI
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Englewood 36 F. App X 943, 944 (IOth Clr 2002) Jones V. Hanks No 94 CV 765 1997 WL

355515, at *1 (7th Cir. June 24 1997), Mackhn 24 F.3d at 1313 (1994) Wh11e at least four

circuits still apply an abuse-of dlscretlon rev1ew See McGarV v. Scott 27 F 3d 181, 183 (5th Cir.

1994), Camnbell Vi Blod,fzett 997 F 2d 512, 5 16 (9th Crr 1992 ) Wﬂhams V. Groose 979 F.2d

1335, 1337 (8th C1r 1992), Mlller v. Bordenkircher, 764 F.2d 245, 248 (4th-Cir. 1985).

131. - As set forth below, we would hold ‘that petitioner’s claims th‘at have not been-
- addressed on the merits in an earlier petition aré ari'abusé of the writ under any standard of review. °
~ For that reason, our resolution of this case doés nét ‘tum”ou whether we review the trial court’s
ruling as to newly. raised claims for abuse of discrétion or without deference.” We accordingly '
decline to decide at this juncture which standard governs our review of the trial court’s dismissal
of claims raised ir. a secorid or subsequent’ PCR petition on account-of abuse of the writ.’

~ IV. Petitioner’s Proposed State Law Adaptation of Martinez v. Ryan

932. In Martihez v. Ryan, the U.S. Supreme Court ruled that ineffective dssistance of

PCR counsel in arguing‘iheffective assistance of trial couris-el during petitioner’s initial state PCR
proceeding can constitute cause under federal iabeas corpus review to allow the court .t‘o entertain
a claim of ineffective assistance of counsél at trial even if "the.pet'itioner failed'to raise the claim in-
the .initial PCR procee'diﬂg'."-" 566 U:S. #tD; 13-14i>' Fédetal ‘law prevents federal courts from
reviewing the merits of a claim in a writ of haheaﬁféOFpHS‘ thai a state court declined to hear on
1ndependerrt state procedural grounds absent the petltloner demonstratng cause and prejudice. Id.
at 9 In Martmez the Court formulated the followmg rule | |

o [W]hen a State requ1res a pnsoner to raise an 1neffeotrve-a351stance-

of-trial-counsel claim in a collateral proceeding, a prisoner may

establish cause for a default of an ineffective-assistance claim in two
cir_cumstances. The ﬁrst is-Where the st‘ates'cOurts "did notf appoint 3

* We recognize that 11ke the proper framework for evaIuatmg successive petltlons raising
issues that have been previously resolved on the:merits, the standard-of rev1ew for abuse-of-the-
writ rulings warrants & clear explication from this Couirt. - However because resolution of this ‘
question is not essential to deciding this case, we opt’ to defer the questton to.a future case 1n Whlch a
it may be more fully bnef ed by counsel on both s1des‘ ' R P B
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.- counsel for the initial-review collateral proceeding for a claim of « -~ .
ineffective assistance at trial. The second is where appointed
counsel in the initial-review collateral proceeding, where the claim
should have been raised, was ineffective under the standards of

Strickland v. Washmggon 466 U.S. 668 (1984). To.overcome the
default, a prisoner must also demonstrate that the underlying
ineffective-assistance-of-trial- -coungel claim is a substantial one, . -

~ which is to say that the pnsoner must demonstrate that the claim has
some merit. : : : e

1d. at 14.% This rule constitutes an exception to the general rule that negligence on the part of a

prisoner’s post-conviction attorney does not qualify as “cause” to excuse compliance with state -

procedural rules. See Coleman v. Thompson, 501 U.S. 722, 752-53 (1991). The Martinez Court
| explained that this exception was neceseary because the right to effective assistance of trial counsel
“is a bedrock principle in our justice system” end-.a PCR proceeding is often a petitioner’s first
A opportunity to argue a claim.of ineffective assistance of counsel. 566 U.S. at,11-12. If a state
imposes limits to second .and subseque__nt petitions, ineffective assistance of a petitioner’s initial
PCR counsel may foreclose a petitioner from ever actually raising ineffective assistance of trial
counsel. Id." The Court noted, however, that its holding was not grounded in the Constitution but

rather in equity as it applied specifically to the federal habeas procedural default rule. Id..at 16.

The Court did not purport to require states to adopt Martinez, or a Martinez-like rule, for
examining the implications.of ineffective assistance of original PCR counsel on state procedural "

limits such as successiveness and abuse of tpe.yvﬁt.?py T

8 In Trevino v. Thaler, the U.S. Supreme Court extended this rule to state procedures that
“by reason of its design and operation, makes it highly unlikely:in a typical case that a defendant
will have a meaningful opportunity to raise a cla1m of 1neffect1ve assistance of trial counsel on
direct appeal.” 569 U.S. 413, 414 (2013) ! »

% See, e.g., John‘son v.. State, 395 P.3d 1246, 1260-61 (Idaho 2017):(“Because the holding
in Martinez is not a constitutional holding it is:not binding on state:courts .. . . Accordingly, we
are not obliged to follow Martinez in our state courts.”); Brown v. McDaniel, 331 .P.3d 867, 870
(Nev. 2014) (explaining that Martinez “does not address state procedural bars™); ; Kelly v. State,
745 S.E.2d 377, 377 (S.C. 2013) (mem.) (“Like other states, we hereby recognize that the holdlng
in Martinez is limited to federal habeas corpus review and is not applicable to state post-conviction
relief actions.”); Ex parte Preyor, No. WR-72,660-04, 2017 WL 3379283, at *2 (Tex. Crim. App.
July 24, 2017) (“[Clourts have uniformly recognized that the Martinez-Trevino rule is a federal
exception not a constitutional command to correct state habeas proceedings. More specifically,

14
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iimea9q 330 To show cause under Martlrez the petitioner must demonstrate that the 1neffect1ve '
assistance of trial counsel claim has merit and that the initial PCR counsel was ineffective 1n
arguing, or decliningto argue, this claim. See, e.g., Cox v: Horn, 757 F.3d 113, 119 (3d Cir. 2014)
 (explaining ‘that under Maitinez, petitioner ust’ show that-“defaiilt ‘wds’ caused by'ineffective
assistance of [PCR] counsel” and that “the underlying claim of trial counsel ineffectiveness is

substantial, meaning the claim has'some metit” (quotation omitted)). -

19/34." ‘Petitioner urges us to adopt Martinez, or some similar rulé, as an excéption to the
principles set forth above concerning successive petitions and abuse of the writ. As we tinderstand
his argument, he would have us conclude under o‘ur state law that where counsel in the initial PCR
proceeding has been ineffzctive in raising or advocating a-claim of ineffective assistance of trial
counsel (and perhaps other claims that could only be raised for the ﬁrst- time on initial collateral
review) that ineffectiveness would satisfy the “cause” prong of the “cause and~prejudice” test that
applies to the abuse-of- the-wnt analysxs of claims ralsed for the ﬁrst timeina second or subsequent
pet1tlon He apparently also urges us to hold that lneffectlve ass1stance of counsel 1n the 1mt1al

PCR proceedlng consututes grounds to relltrgate subsequent pet1t1ons ralsmg claims prev1ously

[N

resolved on the ments although it is. less clear how lhlS eXceptron would ﬁt mto elther of the

f '.l,,

alternate ﬁ'ameworks for evaluatrng successrve petrtlons descnbed above

RIS . l;r;
IR T

V Apphcation to Pedtloner s Clalms on Appeal

L -,.‘7‘“.

‘ﬂ 35 We need not decrde whether to accept netmonel s 1nv1tatron to 1mport the reasonmg
of Martmez 1nto our state law governmg successwe PCR petmons and abuse of the wr1t because e
we conclude that even 1f we. d1d sO, peutloner S clalms in thls case would fa11 In partlcular we

conclude that (1) he has fa1led to show prejudlce from the clam‘led 1neffect1veness of tnal counsel-;: :

w1th respect to 1dent1fy1ng allb1 witnesses and  securing their testimony; and (2) he has fziled to

courts have held that Martinez does not prov1de a bas1s for state courts to ‘excuse petltloners from -~
compliance with state procedural rules.”) '
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show prejudice in connection with his claim; of ineffective assistance of_:-ceunsel :on ditéct appea1
~of his conviction.® .. . . Tt S T P e 1 ST
A. Trial Counsel’s Failure tgﬂe_S_e_curejl?estifnony of Alibi Witnesses: - 1: v~
.736. Evenifwe adopted some version of Martinez in our state;law; petitioner’s attempt |
to cireumvent the suceessive;petition' limitatipn due to the alleged ‘ineffectivenéss: of: his initial -
PCR counsel in advocating the ineffectiveness-of-trial-counsel el,aimWould fail. First, the claim -
is clearly successive, having been previously resolved on the merits—twice. Second, to ~a‘V_oid the
successive-petition limitation even by his. own .argument, petitioner-would have:to.show that he .
has been ;pfejudicﬁd by trial counsel’s alleged-ineffectiveness. . Finally, he has not demonstrated -

any such prejudice, relying only on speculation and hypothetical possibilities to-support his claim.: -

.19 Several of petitioner’s process-rélated claims do not require extensive analysis. We'
reject petmoner s claim that the trial court erred in construing his 2012 “Petition for Competent .
Conflict-Free Counsel to File a- 13 V:S.A: 7131 Petition. for :Ineffective Assistance of Court
Appointed Trial, Appellate, and Post-Conviction Counsel in Light of Recent U.S. Supreme Court
Rulings in Martinez v. Ryan, 132 S. Ct. 1309 (2012) and Maples v Thomas, 132 S. Ct. 912 (2012)”
as one for post-conviction relief, and in reaching the merits of that petition. While petitioner
captioned his motion as a request-for PCR ¢ounsel, its éontent “return[ed] quickly to [the] familiar
ground” of an argument for PCR. Chandler, 2016 VT 62, § 11 (quotation omitted). Moreover,
insofar as petitioner suggests that the PCR coutt’s: ruling Warsi‘prer‘r‘l‘aﬁlr'e; and hé ‘has not had-ari*
opportunity to present evidence or arguments concerning the merits of his PCR petition, we note
that he has not presented any.additional argiiments oriproffered any additional evidence on appeal.

-We also conclude:that requiring:petitionér to present-his own case has not denied him
meaningful access to the courts. Petitioner has no constitutional right to court-appointed counsel
on appeal in connection with his tenth and eleventhr PCR petitions. See In re Bruyette, 2014 VT -
30, 19, 196 Vt. 261, 96 A.3d 1151 (“A convicted offender has no constitutional right to state-
funded counsel jn-an“appeal from a trial court judgment in a‘PCR case.” (citing"Coleman v.
Thompson, 501 U.S. 722, 755 (1991))). His statutory right to state-funded counsel is generally
conditioned on an assessment by:the Defender General. Id. 99 10-18. ’

‘And we reject petitioner’sicontention that the-trial'court had a duty to'mail him, petsonally,

-a copy of the State’s motion to dismiss. Petitioner makes no claim that the State failed to serve its
motion on his counsel of record, as required by Vermont Rule of Civil Procedure Rule 5(b). While

the Court frowns on the failure of defense counsel to file any response to the State’s motions to

dismiss in the two dockets, we do not credit petitioner’s claim that the court’s fallure to send h1m Ce

.acopy.of the S’eate s motion constituted reversibleserror. - -+ . Lo oo b - :
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st 937" Petitioner’s-claim of ineffective assistanice of trial counsel due to'counsel’s failure
to-pursue alibi witnésses was addressed on ‘the meeits on two prévious occasions—by 'the"PCR'

court inlxis driginal PCR petition‘and by this Court in his third petltlon 1 Sée'Towne, No 94-105,

slip op. ‘&t -;“.“vf"fl‘fus-'dalm“ls‘succes_sivé.?‘"Even if ‘this CQUrt'i‘evived"’ou‘r p“rio'rv test to allow for
considération of the interests-of justice in ‘considering whether to-review a'siccessive ‘petition,
petitioner: has’ not- €stablished: any" basis  for’ departing ' from‘our ‘general reluctance to allow
relitigation’of a claim raised anid decided on the mierit§ in a priér PCR proceeding: =~ -

q38.:1 Moreover; even if wé adopted some version of Martinez and applied it to successive
petitions as well as-abuse-of-the-writ claims;‘pétitioner would have to show prejudice. ‘The rieed
to demonstrate prejudice arises at two junctures in the analysis. First} we have ‘adopted the -

Strickland v. Washington, 466 U.S. 668 (1984), standard for détermining ineffective assistance of -

counsel under the Vermont Constitution. See, e.g., In're ‘Sharrow, 2017 VT 69, q 9, Vt_,
A.3d . Pursuant to' Sﬁicld'and', the petitiosier must show(1)“that counsel’s performance fell
below an cbjective standard of reasctiabieriess informed by*prevailing professional norms,” and

(2) that there is a “reasonable probability that; but for cotinsel’s unprofessional errors, the resuit of

the-proceeding would have been differeiit.” In te LaBounty, 2005 VT 6, §7, 177 Vt. 635; 869+

A.2d 130 (meiii) (quotation ofmittéd); see'alsd Sharrow; 2017 VT 69, 9. ‘In other words, under
Strickland, ‘to éstablish that ifiitial PCR'counsél Was ineffective for failing to effectively advocate -
_ the claim of ineffective assistance of trial counsel, fiiling to appeal the' PCR court’s dismissal of -
the ineffe'ctive-assistaric'e-“at;'tﬁa} claim,; and failing to notify petitioner of the dismissal sohe could
appeal himself, petitioner must deménStrate-'that:'it would }id“zfe;fnac’l’e a-différence if counsel had
advocated more effectively, appeéled the dismissal, or notified petitioner of the dismissal.

939. * Second, as noted above, to avoid the limitation on successive petitions under

Martinez, petitioner “must also demonstrate that the underlying ineffectiVe—assistange'-'offtrial‘-'

RS B A I

.~ .11 In addition, thls clalm Was dlsmlsSGd as successNe 1n hJS ﬁﬁh PCR petltlon Towne e
No. 99-216, slipop. at 1. D
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counsel claim is.a substantial one, which is to.say that [he] must demonstrate that the claim has
some merit.? 566 U.S. at 14. . Whether cast as:a component of the threshold. {‘ineffective -

assistance” determination, or as a necessary element.of the analysis under Martinez, petitioner’s

burden of persuasion in seeking to circumvent the limitations on successive petitions requires,that -
he make some showing to support his claim that if trial- counsel had properly investigated Aalibi, .
witnesses and secured their testimony, it wopld.haye helped petitioner’s defense. See Laws, 2007
VT 54, 21 (expl‘aini’ng‘ that once State establishes basis for abuse-of-writ claim, burden shifts to -
petitioner to show cause for prior_ failure fo.rqise claim in question); In re Dunbar,- 162 Vt. 209,
211-12, 647 A.2d 316, 319 (1994) (explaining that petitioner alleging ineffective, assistance of
counsel bears burden of proving that counsel’s performance fell below professional standard and
“that counsel’s deficient performance prejudiced the defense”).

940. Asthe PCR courts in both proceedings below noted, there is no evidence to _suggeét
that if trial counsel had done what petitioner contends he should have done, fhe result of his trial
and sentencing would have been any different. .Petitioner speculates that the one identiffed witness:
and the ten unidentified witnesses would haye conﬁnnqd his aiibi. ‘He does not offer any affidavits, .
deposition teStimony? or ofhexf basis: o@prthan hi§___9wn,.°9,nje°tuf¢ to_support his belief Qn,thi s
point. Petitioner’s speculation on this-peint is insufficient _.,to:gs;abiish the requisite prejudice at -
either step of the. analysis noted aboye.: ; Agcordingly, whether. wg: review: the trial courts’ -
determinations with or without def;efgr;ge,‘ ‘we.conclude, that there is no. basiy for entertaining-
successive. petitions on the claim .of igefch;ivg assistance of trial counsel based. on counsel’s

failure to secure the testimony of additional alibi witnesses.'2

12’ In his petition to the court below, petitioner raised an ineffective-assistance-of-trial-
counsel claim premised on an alleged conflict of interest between trial counsel and a.State’s .
- witness. Because petitioner;did not address this claim in his briefs on appeal, we do not reach it.
State v. Grenier, 2014 VT 121, 1]11n4 198 Vt. 55, 110 A.3d 291. ' L .
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ST et aee o By Counsel’s Alleged ’Cjonﬂict"oﬁim‘erest on Diré'ct-Appe.:al*'-'- L

s'T 4l For ‘similar reasons, even-: if we.incorporated intt" Vermont law the Martinez
approach to reviewing. claims fofs-post—cony‘lctloﬂ relief raised 1n‘the?'second-‘or Subsequent PCR
petitions; w.e...wdu'ld reject petitioner’s argument because his claim that his appeliate counsel ‘'was
inefféctive-dueto a conflict. does not have substantial merit.13'/ Petitioner atgues that his appellate
counsel was ineffective because petitioner was represented on-appeal by his trial coUn'sél\, Attorney "
Stetler, and during the course of his di‘lzect-appeall,petitioner filed his first PCR petition claiming”
ineffective assistance of counsel,’ thereby»"crfeating a conflict of interest for his appellate counsel. -
In contrast to his clafm that his: trial counsel was ineffective due to-his failure to muster alibi -
witnesses, it does not appear that any court has previously resolved this claim on:the merits.
Petitioner apparently raised the ‘claim for. the first time in his ninth PCR petition, which was
dismissed as successive. For the reasons«sef 'forgh above, supra, 9 36-39, petitioner can. ohly avoid
dismissal on the basis of abuse of the writ if he.éaﬁ. éstablish cause for failing to raise the claim_ in
the earliest possible petition, and prejudice as a result of the claimed conflict. In other words, even
if petitioner could show cause for failing to raise this claim in the eapliest possible petition, he
would also have to show that if his initial PCR counsel had raised the issue it would have madea - A
difference to his conviction or sentence—that is, that the claim has merit. We conclude that he
has not made such a showing.

942. Court records reflect that Attorneys E.M. Allen and William A. Nelson entered

appearances for petitioner in his direct appeal. vAttorne'y Allen was Vermont’s Defender General

during the course of much of petitioner’s direct appeai, but there is no evidence that he played a

. . .
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direct ;rgl?.- in the appeal. ;Attoi;ney Nelson—who; did not, represent petitioner during his trial— |
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+#13..In Davila v. Davis; the U.S..Supreme Court declined to extend Martinez to instances
where initial PCR-counsel wds ineffective in arguing.ineffective-assistancesof-appellate-counsel,

as contrasted with trial counsel.."._"U.S. ", 137 S./Ct:2058; 2065.(2017).- However,; Davila would ~* *

not constrain our ability to- adopt or fe]ect Martirez, or our-ability. to demde whether ‘co extend. S
Martinez to claims-of ineffective assistance of appellate counsei L T T :
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authored the appellate brief and presented -the;oral argument. The evidence':suppor;s the PCR
2013-191 cour‘t’s.-,ﬁnd»ing‘ that Attorney Stet.lerWas not counsel of record in:the direct appeal. The
fact that Attomgy Stetler was apparently. pictured in-a newspaper article:sitting at counsel table -
during the oral _argu@ent'on ‘appedl does notvi undermine- this- conclusion: Petitiéner has .not :
‘demonstratedv how the alleged conflict arising from his-ineffective-assistance claims'megafding .
Attorney Stetler undermined his representation:by Attorney Allen or Attorney Nelson-—the lead
- counsel on the appeal—during his preparation and presentation of the appeal: Regardless: of
whether we review the trial co,lirts’ decisions.:with or -without deference, because ,pétitioner’s

claims fall short.on-the merits, he cannot avoid the impact of thé abuse:of-the=writ limitation.™

Affirmed. -~ . 0 _— b
.FOR THE COURT:
LT PSR Associate Justice.

14 We réject ‘petitioner’s. argnimerit that the judge who presided ‘in the initiadl PCR -
proceeding was ineligible to do so because he made pretrial rulings in the underlying case for the
reasons we articulated in addressing the exact same challenge in connection with petitioner’s
seventh PCR petition. Even assuming § 7131 can be extended to disqualify a PCR judge whe only =
heard pretrial motions in the: underlying case,: petitioner’s claim exceeds the scope of the PCR
statute because it would: not invalidate:the conviction or sentence or otherwise make his criminal
judgment vijlnerable to. collateral attack:. Towne; 2005-WL 6151843, at-*1-2. To the extent that
petitioner continues. to press a.stand-alone: claim based on the denial of constltutlonally effectxve
assistance of counsel in his initial PCR: proceedmg, that claim fails-for the same reason.
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