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Case: 16-14993 Date Filed: 03/13/2018 Page: 1 of 2

IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 16-14993-GG

DANIEL L. TAPPEN,

Petitioner - Appellant,
versus
SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,

Respondent - Appellee.

Appeal from the United States District Court
for the Northern District of Florida

BEFORE: TIOFLAT, WILLIAM PRYOR and JILL PRYOR, Circuit Judges.
PER CURIAM:

The petition(s) for panel rehearing filed by the Appellant is DENIED.
ENTERED FOR THE COURT:

.

UNITED SWS CIRCUIT JUDGE

ORD-41
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 16-14993-GG

DANIEL L. TAPPEN,

Petitioner - Appellant,
versus
SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,

Respondent - Appellee.

Appeal from the United States District Court
for the Northern District of Florida

ON PETITION(S) FOR REHEARING AND PETITION(S) FOR REHEARING EN BANC

BEFORE: TIOFLAT, WILLIAM PRYOR and JILL PRYOR, Circuit Judges.

PER CURIAM:

The Petition(s) for Rehearing are DENIED and no Judge in regular active service on the Court
having requested that the Court be polled on rehearing en banc (Rule 35, Federal Rules of
Appellate Procedure), the Petition(s) for Rehearing En Banc are DENIED.

ENTERED FOR THE COURT:

UNITED STATES CIRCUIT JUDGE

ORD-42
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[DO NOT PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 16-14993
Non-Argument Calendar

D.C. Docket No. 4:13-cv-00345-RH-CAS

DANIEL L. TAPPEN,
Petitioner - Appellant,
Versus
SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,

Respondent - Appellee.

Appeal from the United States District Court
for the Northern District of Florida

(January 9, 2018)

Before TJOFLAT, WILLIAM PRYOR and JILL PRYOR, Circuit Judges.

PER CURIAM:
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Daniel Tappen, a Florida inmate serving a life sentence for first degree
murder, appeals the district court’s denial of his 28 U.S.C. § 2254 petition for a
writ of habeas corpus. The district court granted Tappen a certificate of
appealability on one issue: whether admission at trial of the surreptitious recording
of a conversation between Tappen and his attorney violated the Sixth Amendment.

While Tappen was detained pretrial, he obtained permission to walk through
the scene of the crime—his residence—while accompanied by his attorney but
remaining in the custody of police. While the walk-through took place, Tappen
discussed the case with his attorney while handcuffed to a deputy. Unbeknownst
to Tappen or his attorney, the State video and audio recorded the walk-through,
capturing Tappen’s discussion with his attorney. Over Tappen’s objection, the
State offered the recording into evidence at trial." The jury convicted Tappen of
the murder. On appeal, Tappen again asserted that admission of the surreptitious
recording was in error; the appellate court affirmed his conviction without an
opinion. See Tappen v. State, 75 So. 3d 274 (Fla. Dist. App. 2011).

Tappen filed a federal habeas petition, relying for his Sixth Amendment
claim on Shillinger v. Haworth, 70 F.3d 1132 (10th Cir. 1996), a case granting a

petitioner relief under circumstances similar to Tappen’s. Because he filed his

! Defense counsel objected based on the attorney-client privilege and did not invoke the
United States Constitution. Despite the fact that Tappen apparently procedurally defaulted his
Sixth Amendment claim by failing to object on that ground in the trial court, the district court
reached the merits of Tappen’s Sixth Amendment claim. We do so as well, assuming for
purposes of this opinion that Tappen’s claim was presented properly to the state courts.

2
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federal petition after April 24, 1996, it was governed by the Antiterrorism and
Effective Death Penalty Act of 1996 (“AEDPA”). Generally, AEDPA bars federal
courts from granting habeas relief to a petitioner on a claim that was adjudicated
on the merits in state court unless the state court’s adjudication:

(1) resulted in a decision that was contrary to, or involved an

unreasonable application of, clearly established Federal law,
as determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented
in the State court proceeding.
28 U.S.C. § 2254(d).

The district court denied Tappen’s petition, noting as relevant here that
Haworth was not a Supreme Court decision and thus could not satisfy Tappen’s
burden to overcome AEDPA deference. On appeal, Tappen criticizes the district
court for failing to account for the egregiousness of the facts in his case. But, as in
the district court, Tappen has failed to identify any Supreme Court precedent
establishing that his Sixth Amendment right was violated. More specifically, he
has failed to show that the state court’s rejection of his claim was contrary to or
involved an unreasonable application of clearly established law as determined by

the Supreme Court. Thus we, like the district court, must reject his petition.

AFFIRMED.
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Page | of 6
IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION
DANIEL L. TAPPEN,
Petitioner,
V. CASE NO. 4:13¢v345-RH/CAS

JULIE L. JONES, Secretary,
Department of Corrections,

Respondent.

AMENDED ORDER DENYING THE PETITION AND
GRANTING A CERTIFICATE OF APPEALABILITY

By this petition for a writ of habeas corpus under 28 U.S.C. § 2254, Daniel
L. Tappen, who was convicted of murder in state court, challenges the admission
of a surreptitious recording of a conversation he had with his attorney. Neither the
recording nor its admission will win any awards for fairness. But a federal habeas
court may set aside a state court’s ruling on the merits of a petitioner’s claim only
if the ruling “was contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States,”

or if the ruling “was based on an unreasonable determination of the facts in light of

Case No, 4:13¢v345-RH/CAS
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the evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d)(1)-(2).
Mr. Tappen has not met this standard.

The petition 1s before the court on the magistrate judge’s report and
recommendation, ECF No. 20, and the objections, ECF No. 23. T have reviewed
de novo the issues raised by the objections. The report and recommendation is
correct and 1s adopted as the court’s opinion, with these additional notes.

The state charged Mr. Tappen with murdering his wife. Mr. Tappen was
detained pending trial. He asked to be allowed to go with his attorney to walk
through the residence Mr. Tappen had shared with his wife—the scene of the
alleged crime. Mr. Tappen said this was necessary to prepare for trial. The court
authorized the walk-through, but only with Mr. Tappen remaining in the custody of
the Sheriff’s Department. While Mr. Tappen was handcuffed to a deputy, he
discussed the case with the attorney. Mr. Tappen and the attorney plainly knew
that the deputy could hear their conversation.

The state surreptitiously made a video and audio recording of the walk-
through, capturing Mr. Tappen’s discussion with his attorney. The state offered
the recording into evidence at the trial. The video showed Mr. Tappen in jail garb
and handcuffed. Mr. Tappen objected based on the attorney-client privilege. He

did not invoke the United States Constitution.

Case No. 4:13cv345-RH/CAS
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The court overruled the objection, ruling that the deputy’s known presence
at the time of the conversation defeated the claim of privilege. The jury saw and
heard the recording. Mr. Tappen asserted on appeal that this was error. The
appellate court affirmed the conviction without an opinion.

In this habeas proceeding, Mr. Tappen asserts that admission of the
recording violated his Sixth Amendment right to counsel. The Sixth Amendment
issue would be the same had the state introduced only the deputy’s testimony about
the discussion between Mr. Tappen and his attorney; that the discussion was
recorded does not affect the Sixth Amendment analysis.

Mr. Tappen relies on Shillinger v. Haworth, 70 F.3d 1132 (10th Cir. 1996),
which granted habeas relief in similar circumstances. There are factual distinctions
between this case and Haworth, but there is a more important legal distinction.
Haworth was decided before the effective date of the Antiterrorism and Effective
Death Penalty Act, which substantially narrowed the grounds on which a federal
court may grant a state prisoner’s habeas petition. Under AEDPA, when
challenging the state court’s legal ruling, it is not enough for Mr. Tappen to rely on
a Tenth Circuit case; he must show that the state court’s ruling “was contrary to, or
involved an unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States.” 28 U.S.C. § 2254(d)(1)

(emphasis added). Haworth is not a Supreme Court ruling. Indeed, Haworth went

Case No, 4i13cv345-RH/CAS
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to some length to distinguish the closest Supreme Court case, Weatherford v.
Bursey, 429 U.S. 545 (1977), which came out the other way.

The bottom line is this. Even if Mr, Tappen did not procedurally default his
Sixth Amendment claim by failing to raise the issue in the trial court, he cannot
obtain relief here. This is so because the state court’s ruling was not contrary to,
and did not involve an unreasonable application of, clearly established federal law,
as determined by the Supreme Court, and the ruling was not based on an
unreasonable determination of the facts. See 28 U.S.C. § 2254(d}(1)~(2). Mr.
Tappen 1s not entitled to relief.

Rule 11 of the Rules Governing § 2254 Cases requires a district court to
“issue or deny a certificate of appealability when it enters a final order adverse to
the applicant.” Under 28 U.S.C. § 2253(c)(2), a certificate of appealability may
issue “only if the applicant has made a substantial showing of the denial of a
constitutional right.” See Miller-Elv. Cockrell, 537 U.S. 322, 335-38 (2003);
Slack v. McDaniel, 529 U.S. 473, 483-84 (2000); Barefoot v. Estelle, 463 U.S. 880,
893 n.4 (1983); see also Williams v. Taylor, 529 U.S. 362, 402-13 (2000} (setting
out the standards applicable to a § 2254 petition on the merits). As the Court said
in Slack:

To obtain a COA under § 2253(¢c), a habeas prisoner must make a

substantial showing of the denial of a constitutional right, a

demonstration that, under Barefoor, includes showing that reasonable
jurists could debate whether (or, for that matter, agree that) the petition

Case No, 4:13¢v345-RH/CAS
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should have been resolved in a different manner or that the issues

presented were “ ‘adequate to deserve encouragement to proceed
further.” ”

529 U.S. at 483-84 (quoting Barefoot, 463 U.S. at 893 n.4). Further, in order to
obtain a certificate of appealability when dismissal is based on procedural grounds,
a petitioner must show, “at least, that jurists of reason would find it debatable
whether the petition states a valid claim of the denial of a constitutional right and
that jurists of reason would find it debatable whether the district court was correct
in its procedural ruling.” Id. at 484,
Mr. Tappen has made the required showing, This order grants a certificate
of appealability.
For these reasons,
IT IS ORDERED:
1. The report and recommendation i1s ACCEPTED.
2. The clerk must enter judgment stating, “The petition is denied with
prejudice.”
3. A certificate of appealability is granted on this issue; whether
admission of the surreptitious recording of the petitioner’s conversation with his
attorney violated the Sixth Amendment.

4. The clerk must close the file.

Case No. 4:13cv345-RH/CAS
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SO ORDERED on May 27, 2016.

s/Robert L. Hinkle
United States District Judge

Casz No, 4:13¢v345-RH/CAS
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FL.ORIDA
TALLAHASSEE DIVISION
DANIEL L. TAPPEN,
Petitioner,

vS. Case No. 4:13cv345-RHICAS

JULIE L. JONES, Secretary,
Department of Corrections,’

Respondent.
/

REPORT AND RECOMMENDATION TO DENY § 2254 PETITION

Petitioner Daniel L. Tappen, represented by counsel, filed a petition
for writ of habeas corpus pursuantto 28 U.S.C. § 2254, on June 10, 2013.
ECF No. 1. On November 19, 2013, Respondent filed an answer, with
exhibits. ECF No. 8. Petitioner filed a reply on March 6, 2014. ECF No. 18.

The matter was referred to the undersigned United States Magistrate
Judge for report and recommendation pursuant to 28 U.S.C. § 636 and

Northern District of Florida Local Rule 72.2(B). After careful consideration

"The Clerk of Court shall substitute Julie L. Jones, as Secretary of the Florida
Department of Corrections, for Michael D. Crews. Julie Jones became Secretary on
January 5, 2015, and shali be automatically substituted pursuant to Federal Rule of Civil
Procedure 25(d).

A-12
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of all issues raised, the undersigned has determined that no evidentiary
hearing is required for disposition of this matter. See Rule 8(a), R. Gov.
§ 2254 Cases in U.S. Dist. Cts. For the reasons stated herein, the
pleadings and attachments before the Court show that Petitioner is not
entitled to federal habeas relief, and the § 2254 petition should be denied.

Procedural Background

By grand jury indictment filed on November 24, 2008, in the Second
Judicial Circuit, Leon County, in case number 08CF4096A, the State of
Florida charged Petitioner Daniel L. Tappen with one count of first degree
murder, a capital felony, in violation of section 782.04(1)(a)1., Florida
Statutes, in connection with the death of his wife, Kimberly Tappen, on
September 28, 2008, ECF No. 8 Ex. C at 12-13.% Petitioner Tappen was
arrested and incarcerated. On June 2, 2009, Tappen, through counsel,
filed a Stipulated Motion for Authorization to Transport Defendant, which
provided:

Comes now, the Defendant, and moves this Honorable
Court to authorize the transportation of the Defendant to the

“Hereinafter, all citations to the state court record, “Ex. —,” refer to exhibits
submitted with Respondent’s answer, ECF No. 8.

Case No. 4:13cv345-RH/ICAS
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Defendant's home for purposes of trial preparation, and in
support of same would show as follows:

The Defendant is currently in custody with no bond. The
Defendant’s case is about to be set for trial and it is necessary
for the Defendant to assist Counsel in preparation,

In order for the Defendant to adequately assist Counsel in
preparation for the presentation for his case, it would be of
substantial assistance if the Defendant couid walk through his
home with Counsel to completely explain where all events took
place on the night of his wife’s passing. Unfortunately, as the
Defendant remains incarcerated, he has been unable to make
any morfgage payments on his home and the mortgage holder
has now initiated a foreclosure action. ltis anticipated that the
Defendant (and his family) will locse {sic] access to the home in
the near future. For this reason, the undersigned now moves
this Court to authorize the Sheriff's Department to transport the
Defendant to his home (while remaining in custody and under
the complete supervision of the Sheriff's Department) so that he
may walk through the events of September 28 and 29, 2008,
with Counsel. The undersigned and the Defendant would
emphasize that this would all be done while the Defendant
remained in the complete control of the Sheriff's Department.
Once the Defendant was given the opportunity to explain the
events of the above referenced evening, he would immediately
be returned to the Leon County Jail.

Counsel for the Defendant has discussed this motion and
requested relief with Assistant State Attorney Jackie Fulford.
Mrs. Fulford has no objection to the Court authorizing the Leon
County Sheriff's Department to transport the Defendant to his
home for the reason noted above, but specifically requested

Case No. 4:13cv345-RH/CAS
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that no family members be present other than the Defendant’s
brother, Billy Tappen, who will be the individual that can allow
access into the home. Mrs. Fulford also specifically requested
that it be noted that he is not [on] a furlough or family visit.
Under the circumstances and within those parameters, Mrs.
Fulford has no objection fo the Court granting this motion and
allowing the Defendant the relief noted above.

Ex. C at 45-48. in an order dated June 10, 2009, the state trial court
granted Tappen’s motion and ordered the following:

1. That the Defendant’s Stipulated Motion for Authorization to
Transport Defendant is granted;

2. That the Leon County Sheriff's Department shall transport
the Defendant to his home located at 2995 Verdura Point Dr.,
Tallahassee, Florida 32311, at a time mutually agreed upon by
Defense Counsel and the Sheriff's Department;

3. Any costs affiliated with the transportation of the Defendant
fo his home for purposes of trial preparation shall be borne by
the Defendant;

4. Other than the Defendant’s brother, Billy Tappen, no other

-~ family members shall be present during the Defendant’s
presence at his home and the Defendant’s brother shall remain
outside the home while the Defendant is present;

5. That at all times while the Defendant is away from the Leon
County Jail he shall remain in the custody of the Leon County
Sheriff's Department, restrained in a fashion consistent with
prisoner transportation, and that upon completion of his visit to
the home for trial preparation, he shall be returned immediately
to the Leon County Jail;

Case No. 4:13cv345-RH/ICAS
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6. That at all times during the Defendant’s absence from the
Leon County Jail he shall remain in the custody and control of
the Leon County Sheriff's Department; and

7. That the State Attorney’s Office shall be notified in advance
of the date and time the Defendant will be transported to the
home and when he is expected to be returned to the jail.

/d. at 50-51.

Tappen proceeded to a jury trial March 1 through March 9, 2010. Ex.
G (trial transcript). During the trial, just before the testimony of Sergeant
Paul Pruett, the following took place on the record regarding State’s Exhibit
120, a video and audio recording of the walk-through of Tappen’s home:

MR. MORRIS [defense counsel]: For the purposes of record,
Judge, | have provided to the Court, as well as to counsel for
the State, two cases that I've been able to locate while here in
the courtroom and retrieve from somebody here in the
courthouse.

The first of which is — would be State of Florida - or,
excuse me, George Myles v. State of Florida, 602 So. 2d 1278.
It's a Florida Supreme Court case from 1992. Likewise, | have
provided to the Court Robert Pearman v. State of Florida, 777
So. 2d 438. Or, excuse me, I'm referring {o the Horning-
Keating case which is on the bottom right-hand side, same
citation, from the Fifth District Court of Appeal.

Judge, the State intends to play a jail — or a walk-through
of Mr. Tappen’s house. As Your Honor will recall, Mr.
Villeneuve moved this Court for an order allowing for this [walk-
through] to occur. And it was allowed to occur; however, only
under specifically tailored and structured circumstances,

Case No. 4:13¢v345-RH/CAS
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More specifically, the tailored and structured
circumstance was that Mr. Tappen must be under guard, which
was in fact provided by the Leon County Sheriff's Office. Mr.
Tappen and Mr. Villeneuve went {o the house. The objective
was for Mr. Tappen to be able to converse with his lawyer and
have dialogue with his counsel, to be able to provide
information in preparation for a defense,

In the process, the State of Florida surreptitiously
videotaped and audiotaped the entirety of the walk-through and
now seeks to introduce that into evidence. The gist of the
argument is quite simple. That conversation was and should
have been protected and should always be protected by the
attorney-client privilege and should remain inviolate.

THE COURT: Okay. Are you handiing this, Mr. Prince?
MR. PRINCE: Yes, Your Honor.
THE COURT: Okay, go ahead.

MR. PRINCE: Unfortunately the case law cited by the defense
isn’t really on point for this issue. This issue isn't would the
communication have been privileged if Mr. Villeneuve and Mr.
Tappen were together by themselves. The issue is did they
waive the privilege by communicating in front of third parties.

| think the best place to start is with Section 90.507, which
deals with the waiver of a privilege by voluntary disclosure.
That section provides that “a person who has a privilege
against the disclosure of a confidential matter or
communication waives the privilege if the person, or the
person's predecessor while holder of the privilege, voluntarily
discloses or makes the communication when he or she does
not have a reasonable expectation of privacy.” It then goes on
from there.

Case No. 4:13¢cv345-RH/CAS

A-17



Case 4:13-cv-00345-RH-CAS Document 20 Filed 02/23/16 Page 7 of 32

Page 7 of 32

There are several cases that deal with this issue. And |
think the place io start in terms of case law wouid be best
served by addressing — or directing the Court’s attention to
Brookings v. State. This is 495 So. 2d 135. itis a Florida
Supreme Court case from 1986. And I'll provide copies of
these cases both to the defense counsel and the Court when |
am finished arguing.

THE COURT: Okay.

MR. PRINCE: But what this case makes clear is that any time a
communication takes place between an attorney and a client
and there is a nonessential third party present — and what |
mean when | say “nonessential third-party client” is an
attorney’s assistant or something of that nature — then the client
or, rather, the privilege is waived.

And there are several other cases that deal with this issue
in the context of law enforcement being present, either
physically or through recording when there are privileged
communications taking place between a criminal defendant and
some other person.

The case of Boyd v. State, this is 17 So. 3d 812. ltis a
2009 case from the Fourth District. in this case the police
actually went farther than they did here and they convinced the
defendant that he was going to be able to have confidential
communications with | believe in that case it was his wife. And
when the wife went into the interview room and spoke to the
defendant, they were recording the conversation.

And the court ruled that they were able to use the
communications against the defendant in court because he you
should have expected, being in a jail setting, that he was going
to be — his conversation was going o be recorded by law
enforcement.

Case No. 4:13cv345-RH/CAS
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It was sort of the same situation in the Fifth District case,
Johnson v. State, which is 730 So. 2d 368. Itis a 1999 case.
Again in that case the defendant was voluntarily in law
enforcement custody. He was there to speak with them. Prior
to dealing with the officers, he was given a chance 1o speak to
his wife. Again in that case the court found that his reasonable
expectation of privacy was abrogated because of the
circumstances where the communication took place.

The |ast case that I'd like to cite or direct the Court’s
attention to is Proffitt v, State. It's 315 So. 2d 461. In that case
a defendant, a murder defendant, had — robbery defendant, i
forget — had communications with his wife at home in their
trailer. And the communications were overheard by a person
who was renting a room in the back of their trailer. In that case
the court found that even though the door to the room where
the defendant and his wife were communicating was closed,
the privilege was abrogated because the defendant didn’t take
any special precauticns to lower his voice. He knew that there
was another person in the trailer, and still chose to
communicate with his wife,

And the court found that it wasn't reasonable for him to

expect that there was no possibility his conversation couid be
overheard.

What the court should generally take from all these cases
is that any time a third party is present, the client waives his
privilege to confidential communications. In this case the fact
that it was recorded has nothing to do with whether the
privilege was waived because the defendant knew that three or
four deputies, however many, were present the entire time
during the walk-through monitoring every word he said, every
movement he made, everything he did.

Under the statute and the case law presented to the
Court there can’t be any logical basis {o argue that he had a

Case No. 4:13¢cv345-RH/CAS
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reasonabie expectation of privacy. And on that basis, Your
Honor, you should deny the motion to suppress.

THE COURT: Okay. And you have copies of the cases?
MR. PRINCE: Yes, Your Honor. May | approach?
THE COURT: Yes.

MR. MORRIS: Judge, if | could briefly respond. There are a
couple of distinctions that Mr. Prince may or may not be aware
of. Of course Mr. Tappen was handcuffed to the arm of the
person that was escorting him. And | am going to submif to the
Court that by virtue of that, that person became a necessary
party to the communication,

Secondarily, [ don't think that the Court can think that Mr.
Tappen voluntarily wanted to be handcuffed during this view of
his home.

And then, finally, | think that it is ridiculous to think that
we're going to allow for a view of the home, but Mr. Tappen
needs io remain mute during the entire view of the home and
not convey anything as he sees it to his counsel. That doesn’t
make sense.

MR. PRINCE: Your Honor, just very briefly to respond to that
specific argument. Nabody forced the defendant to do a walk-
through in this case. That was a matter of strategy that the
defense counsel developed. They could have taken a video of
the house, they could have taken pictures of the house, and
asked the defendant to discuss it in privacy. But they didn't do
that. They chose to have communications with their client with
other people present. Maybe that wasn’t a good idea, but that's
what they chose to do.

Case No. 4:13cv345-RH/CAS
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And by doing that the defendant waived his privilege.
And these communications are no longer privileged, no longer
protected under the statute or the case law and they shouid be
admitted. Thank you.

(Pause.)
THE COURT: So it is an audio recording or both video and
audio?

MS. WEBSTER: Both.

MR. MORRIS: Of course there was no advance warning to
counsel or the defendant of that.

THE COURT: And so you-all didn't know that it was being
recorded?

MR. VILLENEUVE: Absolutely not.
(Pause.)

THE COURT: Ali right. I'm going to find that it was obvious that
the deputies were there and therefore Mr. Tappen and his
lawyer had no reasonable expectation of privacy. And the fact
that it was videotaped doesn't change that. | mean, there were
several deputies there on the scene.

| also don't think the fact that Mr. Tappen was handcuffed
to a deputy changes it. | mean, it is a Leon County Sheriff's
Office, their duty and responsibility to ~ this is something that
the State and the defense agreed to. The Leon County
Sheriff's Office did not really want to do it, but it is their
responsibility 1o provide whatever security level they feel is
necessary. And that's what they felt was appropriate in this
case.

Case No. 4:13¢v345-RH/ICAS
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And | doubt that you-all have ever heard of another case
where someone has been let out to go back to their house. |
could be wrong.

MR. MORRIS: Ms. Ray and | have a bad habit of making case
law in these areas. No, | have never seen one.

THE COURT: | don’t think there has ever been one. So, |

mean, it was a little bit of an unusual circumstance and that's

probably why they did the handcuffing and everything. So

based on ali that, I'm going to deny your motion to suppress the

videotape.

Id. at 895-903. The recording was played for the jury and transcripts were
provided. [d. at 909, 1006-55,

Tappen did not testify. /d. at 1601. The jury found him guilty of the
lesser charge of second degree murder. Ex. C at 205; Ex. G at 1850-51.
The state trial court adjudicated him guilty and, in a judgment and sentence
rendered April 26, 2010, sentenced him {o 30 years in prison, with credit for
519 days time served. Ex. C at 217-25; Ex. I-2 (sentencing transcript).

Tappen appealed his conviction and sentence to the First Disfrict
Court of Appeal (DCA), assigned case number 1D10-2290. Ex. J (Initial
Brief); EXx. K (Answer Brief); Ex. L (Reply Brief). The first point in Tappen’s

Initial Brief challenged the trial court’s ruling allowing the State to introcduce

the recording of the walk-through: “The trial court erred by permitting the
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State to introduce a videotape that was surreptitiously recorded by law
enforcement officials while Appellant Tappen was walking through his
residence with his lawyer ‘for purposes of trial preparation.” Ex. J at i, 26.
in the Answer Brief, the State argued that to the extent Tappen’s claim “is
one of a constitutional basis,” because it “makes reference to a Florida
Constitutional provision and to a pre-AEDPA case from Wyoming involving
a federal constitutional issue and specifically references the state and
federal constitutions,” it was not preserved for appellate review as Tappen
“discussed his claim at length below as one of attorney-client privilege,” but
“at no point during the argument below did [Tappen] ever assert a
constitutional basis, state or federal, for his claim.” Ex. K at 21-22. In the
Reply Brief, Tappen argued, “Contrary to the State’s assertion, . . . Tappen
preserved this claim for appellate review. (T7-896) ("That conversation was
and should have been protecied and should always be protected by the
attorney-client privilege and it should remain inviolate.”).” Ex. L at 1 n.1.
On November 21, 2011, the First DCA per curiam affirmed the case without

a written opinion. Ex. M; Tappen v. State, 75 So. 3d 274 (Fla. 1st DCA

2011) (table). The mandate issued on December 7, 2011. Ex. N,
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Tappen filed a petition for writ of certiorari in the United States
Supreme Court and presented the question for review as “Whether the
prosecution’s interference with the Petitioner’'s attorney-client relationship
(by surrepfitiously recording an attorney-client meeting being conducted “for
purposes of trial preparation’) violated the Petitioner's Sixth Amendment
right to assistance of counsel.” Ex. P ati. The State filed a brief in
opposition, asserting Tappen “failed o present the issue set forth by his
Petition in the Florida courts ‘at the time and in the manner required by
state law’ and in a manner in which the state courts could adjudicate the
federal constitutional claim on the merits” and further Tappen “utterly failed
to demonstrate that the constitutional issue he seeks to present was
properly preserved for adjudication in the Fiorida trial court and passed
upon on the merits by the First District.” Ex. Q at 15. In reply, Tappen
argued that “he properly preserved a Sixth Amendment claim when he
argued during the frial that the prosecution’s actions amounted to a
violation of the aftorney-client privilege.” Ex. R at 2-3. The U.S. Supreme
Court denied certiorari on July 11, 2012. Ex. S,

On August 10, 2012, Tappen, through counsel, filed a motion for
reduction of sentence pursuant to Florida Rule of Criminal Procedure
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3.800(c). Ex. T. The state trial court denied the motion on August 12,
2012. Ex. U.

As indicated above, on June 10, 2013, Tappen, through counsej, filed
a § 2254 petition in this court. ECF No. 1. Tappen raises one ground:
“The prosecution’s interference with Petitioner Tappen’s attorney-client
relationship (by surreptitiously recording an attorney-client meeting being
conducted for purposes of trial preparation’) violated Petitioner Tappen’s
Sixth Amendment right to assistance of counsel.” Id. at 9. Respondent
filed a response and exhibits. ECF No. 8. Tappen filed a reply. ECF No. 18.

Analysis

Pursuant to 28 U.S.C. § 2254, as amended by the Anti-Terrorism and
Effective Death Penalty Act of 1996 (AEDPA), federal courts may grant
habeas corpus relief for persons in state custody. Section 2254(d)
provides, in pertinent part:

An application for a writ of habeas corpus on behalf of a person

in custody pursuant to the judgment of a State court shall not

be granted with respect {o any claim that was adjudicated on

the merits in State court proceedings unless the adjudication of

the claim —

(1) resulted in a decision that was contrary to, or involved an

unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or
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(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in
the State court proceeding.

28 U.S.C. § 2254(d). See, e.g., Culien v. Pinholster, 131 S.Ct. 1388, 1398

(2011); Williams v. Taylor, 529 U.8. 362 (2000); Gill v. Mecusker, 633 F.3d

1272 (11th Cir. 2011). “This is a 'difficult to meet’ and ‘highly deferential
standard for evaluating state-court rulings, which demands that state-court
decisions be given the benefit of the doubt.” Culien, 131 S.Ct. at 1398

(quoting Harrington v. Richier, 131 S.Ct. 770, 786 (2011), and Woodford v.

Visciotti, 537 U.S. 19, 24 (2002)). This Court’s review “is limited o the

record that was before the state court that adjudicated the claim on the
merits.” Cullen, 131 S.Ct. at 1388.

Petitioner Tappen argues the actions of the State prosecution
interfered with his attorney-client relationship, violating his Sixth
Amendment right to counsel. Specifically, Tappen argues the prosecution
surrepfitiously recorded an attorney-client meeting conducted “for purposes
of trial preparation.” Tappen alleges:

Prior to the trial, Petitioner Tappen was incarcerated in the jail.

Defense counsel therefore filed a motion o allow Petitioner

Tappen to be transported from the jail to his residence in order

to allow Petitioner Tappen and defense counsel to walk through
the residence and discuss the circumstances of the incident “for
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purposes of trial preparation.” (R1-45) (emphasis added). The
motion explained that the walk-through of the residence was
“necessary” for Petitioner Tappen o “adequately assist’
defense counsel in the preparation of Petitioner Tappen’s
defense so that Petitioner Tappen could “completely explain
where all events took place on the night of his wife’s passing.”
(R.1-45). The state trial court granted the motion, but the state
trial court ordered that at all times during the walk-through,
Petitioner Tappen was to “remain in the custody of the L.eon
County Sheriff's Department.” (R1-50). The state trial court
further stated that “[alny costs affiliated with the transportation
of the Defendant to his home for purposes of trial preparation
shall be born [sic] by the Defendant.” (R1-50). Petitioner
Tappen was subsequently transported to his residence and he
engaged in a walk-through of the scene of the incident with his
attorney. During the walk-through, defense counsel asked
Petitioner Tappen about what happened on the evening in
guestion and Petitioner Tappen answered defense counsel's
questions. However, during the walk-through, Petitioner
Tappen was handcuffed to the arm of a deputy (apparently due
to the frial court’'s order that Petitioner Tappen remain in the
custody of law enforcement officials during the walk-through).
(T7-900). Moreover, during the walk-through, law enforcement
officials surrepfitiously videotaped (with audio) the entire
conversation between Petitioner Tappen and defense counsel
(l.e., Petitioner Tappen and defense counsel were not told or
informed that the walk-through would be videotaped). (T7-901-
02). Law enforcement officials subsequently provided the
videotape to the prosecution team. During the trial, the
prosecution (over objection) played the videotape for the jury
and the prosecution relied on the tape in an effort to prove that
Petitioner Tappen was guilty — most notably during its opening
statement in arguing that Petitioner Tappen’s statements to
defense counsel were inconsistent with other statements that
he made to law enforcement officials. (T2-113) (“Now, this is
the video | was talking about that's very important for you to
compare to the prior video.”).
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fd. at 11-12 (footnotes omitted).

Respondent asserts this ground is not properly exhausted and
procedurally defaulted. ECF No. 8 at 23. In particular, Respondent asserts
that Petitioner did not present this as a federal constitutional claim to the
state trial court and failed to properly preserve the Sixth Amendment
argument under Florida law, having only presented the claim in the state
trial court as one of attorney-client privilege. Id. at 25; see Ex. G at 895-
903, Ex. C at 207. Respondent argues Petitioner’s claim is now
procedurally defaulted and Petitioner has not demonstrated cause and
prejudice. ECF No. 8 at 26.

Indeed, a review of the record reflects that, as Respondent argues,
Tappen presented the claim in the state trial court only as one asserting
attorney-client privilege. As set forth in detail above, at ho point in the state
trial proceedings did Tappen specifically argue, as he does here, that the
actions of the State prosecution interfered with his attorney-client
relationship, violating his Sixth Amendment right to counsel. At most,
Tappen argued that the conversation that occurred between Tappen and
his counsel during the walk-through was protected by the attorney-client
privilege; however, given the cases Tappen cited to the trial court, and the
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response by the prosecution referencing section 90.507 (concerning waiver
of privilege), Tappen’s argument was one based on Florida state case and
statutory law, not the U.S. Constitution or Sixth Amendment, neither of
which were ever specifically mentioned or referenced by Tappen’s trial

attorney. See O’Sullivan v. Boerckel, 526 1J.S. 838, 842 (1999) (“Before a

federal court may grant habeas relief to a state prisoner, the prisoner must

exhaust his remedies in state court.”). See also, e.g., McNair v. Campbell,

416 F.3d 1291, 1302 (11th Cir. 2005) (explaining exhaustion requirement:
“[T]o ensure that state courts have the first opportunity to hear all claims,
federal courts have required a state prisoner to present the state courts

with the same claim he urges upon the federal courts.”); Smith v. Jones,

256 F.3d 1135, 1138 (11th Cir. 2001) (“[I}f the petitioner has failed to
exhaust state remedies that are no longer available, that failure is a
procedural default which will bar federal habeas relief, unless either the

cause and prejudice or the fundamental miscarriage of justice exception is

applicable.”); Ward v. Hall, 592 F.3d 1144, 1157 (11th Cir. 2010}
(explaining “[a] federal court may still address the merits of a procedurally
defaulted claim if the petitioner can show cause for the default and actual

prejudice resulting from the alleged constitutional violation™ or if
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fundamental miscarriage of justice exists because “a constitutional

violation has probably resulted in the conviction of one who is actually

innocent” (quoting Murray v. Carrier, 477 U.S. 478, 496 (1986))).
Accordingly, this ground appears procedurally defaulted.

On the merits, Respondent argues Tappen waived any argument
concerning attorney-client privilege by speaking openly in front of the
officers. The Eleventh Circuit has explained that “a communication is
protected by the attorney-client privilege and protected from Government
infrusion by the sixth amendment if it is (1) intended to remain confidential
and (2) under the circumstances was reasonably expected and understood

to be confidential.” United States v, Bell, 776 F.2d 965, 971 (11th Cir.

1986). “A communication divuiged to ‘strangers’ or outsiders can scarcely

be considered confidential communication between attorney and client.”

United States v. Gordon-Nikkar, 518 F.2d 972, 975 (6th Cir. 1975). “[ijt has
long been held that once waived, the attorney-client privilege cannot be

reasserted.” United States v. Suarez, 820 F.2d 1158, 1160 (11th Cir.

1987).
Indeed, the basis of the state trial court’s ruling was the Florida

statute providing for waiver of privilege:
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A person who has a privilege against the disclosure of a

confidential matter or communication waives the privilege if the

person . . . voluntarily discloses or makes the communication

when he or she does not have a reasonable expectation of

privacy, or consents to disclosure of, any significant part of the

matter or communication. This section is not applicable when

the disclosure is itself a privileged communication.
§ 90.507, Fla. Stat. (2008); see § 90.502, Fla. Stat. (lawyer-client privilege).
The record supports the state court’s findings that “it was obvious that the
deputies were there and therefore Mr. Tappen and his lawyer had no
reasonable expectation of privacy” and "the fact that it was videotaped
doesn’t change that.” Ex. G at 902. The recording of the walk-through was
played during the trial and it is transcribed in the record. fd. at 1007-55.
Tappen was handcuffed to an officer and talked with his attorney in the
presence of that officer and other officers. See id. at 906-08. Af points, it
is clear that Tappen and his attorney knew others were there and listening,
and they did not instruct the officers that the conversation was privileged or
otherwise make any effort to assert the atiorney-client privilege during the
walk-through. [d. at 1014, 1019, 1027. Likewise, the defense motion

requesting the walk-through did not assert application of the attorney-client

privilege and expressly acknowledged that “[tjhe undersigned and the
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Defendant would emphasize that this would be done while the Defendant
remained in the complete control of the Sheriff's Department,” Ex. C at 46.
In addition, Tappen has not demonstrated that the state court’s
decision was contrary to or an unreasonable application of federal law as

interpreted by the U.S. Supreme Court. The case Tappen relies on,

Shillinger v. Haworth, 70 F.3d 1132 (10th Cir. 1995), is not a U.S. Supreme

Court case and is also otherwise distinguishable. See, e.g., Hawkins v.
Alabama, 318 F.3d 1302, 1309 (11th Cir. 2003) (“Our inquiry into what is
clearly established federal law for AEDPA purposes is not the case law of
the lower federal courts, including this Court.”). As Respondent indicates,

that case pre-dated AEDPA, which provides more deference {o state court

rulings. See Bell v. Cone, 535 U.S. 685, 693 (2002) (explaining AEDPA
‘modified a federal habeas court’s role in reviewing state prisoner
applications in order to prevent federal habeas ‘retrials’ and o ensure that
state-court convictions are given effect to the extent possible under law”).
Further, in Haworth, defense counsel arranged several preparatory
sessions with Haworth in the trial courtroom. 70 F.3d at 1134. Because
Haworth was in custody, the sessions took place on the condition that a
deputy sheriff be present; defense counsel paid the deputy and “aliegedly
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instructed the deputy to consider himself an employee of defense counsel
during the trial preparations sessions and that ‘none of this goes out of this
room," although the prosecutor denied that there was such an
understanding.” /d. During the trial, it became apparent to defense
counsel that the prosecutor had learned about the trial preparation
sessions and about the substance of some of the conversations that took
place between defense counsel and Haworth during the sessions, and the
prosecutor admitted that “his knowledge of the preparatory sessions was
acquired through a conversation with the deputy that was initiated by the
prosecutor.” /d. at 1134-35. Over defense counsel's objections, “the trial
judge ruled that although the prosecutor could not directly refer to the
preparatory sessions, he could cross-examine Haworth regarding whether
his testimony had been coached.” Id. at 1135. The trial continued and, on
the following day, defense counsel again objected, “expressed his concern
that the attorney-client privilege had been compromised by the prosecutor's
knowledge of what went on in the preparatory sessions, and he sought to
suppress evidence of the sessions as work product.” /d. The prosecutor
was still concerned that Haworth had been improperly coached and argued

the attorney-client privilege had been waived because of the deputy’s
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presence during the sessions. /d. The court commented the deputy’s
communication to the prosecutor “strikes me as being unfair” and “it strikes
me as being a potential reversible error,” but ruled the prosecutor “can get
at it in cross examination without referring to the conversations between
counsel and the Defendant.” Id. After the jury found him guilty, Haworth
appealed to the Wyoming Supreme Court, which held the prosecution and
law enforcement had not infringed his right to effective assistance of
counsel. /d. at 1136. Haworth then filed a § 2254 petition, which the
federal district court granted, finding his Sixth Amendment rights had been
violated. /d.

On appeal, the Tenth Circuit reviewed relevant Sixth Amendment
standards governing intentional prosecutorial intrusions into a defendant’s

relationship with defense counsel, including Weatherford v. Bursey, 429

U.S. 545 (1977). Weatherford was an undercover law enforcement agent
who was “arrested” and indicted with the defendant, Bursey, and asked by
defense counsel to attend trial preparation sessions. Id. at 547. “Atno
time did Weatherford discuss with or pass on to his superiors or to the
prosecuting attorney or any of the attorney’s staff ‘any details or information

regarding [Bursey]'s trial plans, strategy, or anything having to do with the
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criminal action against [Bursey].” /d. at 548. Weatherford testified for the
prosecution at Bursey’s trial regarding his undercover activities. /d. at 549,
After Bursey was convicted, he sued Weatherford prusuant to 42 U.S.C.

§ 1983, alleging that Weatherford had communicated defense strategy and
pians to the prosecution, violating Bursey’s right to effective assistance of
counsel under the Sixth and Fourteenth Amendments. The district court
entered judgment for Weatherford and, on appeal, the Fourth Circuit
reversed, holding that “whenever the prosecution knowingly arranges or
permits intrusion into the attorney-client relationship the right to counsel is
sufficiently endangered to require reversal and a new trial.” Bursey v.

Weatherford, 528 F.2d 483, 486 (4th Cir. 1975). The U.S. Supreme Court

reversed the Fourth Circuit, holding that no Sixth Amendment violation

occurred. Weatherford, 429 U.S. at 550. Among other things, the Court

explained;

That the per se rule adopted by the Court of Appeals
would operate prophylactically and effectively is very likely true;
but it would require the informant to refuse to participate in
attorney-client meetings, even though invited, and thus for all
practical purposes to unmask himself. Our cases, however,
have recognized the unfortunate necessity of undercover work
and the value it often is to effective law enforcement. We have
also recognized the desirability and legality of continued
secrecy even after arrest. We have no general oversight
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authority with respect to state police investigations. We may
disapprove an investigatory practice only if it violates the
Constitution; and judged in this light, the Court of Appeals’ per
se rule cuts much too broadly. . . . [U]nless Weatherford
communicated the substance of the . . . conversations and
thereby created at |least a realistic possibility of injury to Bursey
or benefit to the State, there can be no Sixth Amendment
violation . . ..

There being no tainted evidence in this case, no
communication of defense strategy to the prosecution, and no
purposeful intrusion by Weatherford, there was no violation of
the Sixth Amendment . . ..

Id. at 557-58.

In Haworth, the Tenth Circuit distinguished Weatherford, explaining

that “this case presents a situation unlike Weatherford in that the intrusion

here was not only intentional, but also lacked a legitimate law enforcement
purpose.” 70 F.3d at 1139. The court reviewed additional case law and

further explained:

[Wle must fashion a rule that we believe best accounts for the
competing interests at stake. In this regard, we note that —
even under the prosecutor’'s own version of events — the instant
case presents a vastly different situation than that confronting
the Court in Weatherford. This is not a case in which the
state’s interest in effective law enforcement is at issue. Rather,
this is a case in which the prosecutor, by his own admission,
proceeded for the purpose of determining the substance of
Haworth’s conversations with his atiorney, and atiorney-client
communications were actually disclosed, This sort of
purposeful intrusion on the attorney-client relationship strikes at
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the center of the protections afforded by the Sixth Amendment
and made applicable to the states through the Fourteenth
Amendment.

Because we believe that a prosecutor’s intentional
intrusion into the attorney-client relationship constitutes a direct
interference with the Sixth Amendment rights of a defendant,
and because a fair adversary proceeding is a fundamental right
secured by the Sixth and Fourteenth Amendments, we believe
that absent a countervailing state interest, such an intrusion
must constitute a per se violation of the Sixth Amendment. In
other words, we hold that when the state becomes privy to
confidential communications because of its purposeful infrusion
into the attorney-client relationship and lacks a legitimate
justification for doing so, a prejudicial effect of the reliability of
the trial process must be presumed. in adopting this rule, we
conclude that no other standard can adequately deter this sort
of misconduct. We aiso note that “[p]rejudice in these
circumstances is so likely that case-by-case inquiry into
prejudice is not worth the cost.” Strickland [v. Washington,] 466

U.S. [668], 692 [(1984)].
Haworth, 70 F.3d at 1142. The court found the state court fact-finding
procedures inadequate and remanded the case to the district court to
determine the extent of the intrusion and the proper remedy. /d. at 1143.
In this case, however, as explained above and unlike the situation in
Haworth, Tappen and his counsel expressly acknowiedged in his motion

that he would remain in the custody and control of the Sheriff's Department

and at no point in the motion or during the walk-through did Tappen or
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counsel assert the communications were confidential or protected by the
attorney-client privilege. Unlike the situation in Haworth, nothing indicates
the prosecution directly interfered or intentionally intruded into the attorney-
client relationship. The state trial court, in allowing the recording as
evidence, explained the walk-through “is something the State and the
defense agreed to” and further found that “[t}he Leon County Sheriff's
Office did not really Wént to do it [the walk-through], but it is their
responsibility {o provide whatever security level they feel is necessary” and
“that’s what they felt was appropriate in this case.” Ex. G at 802. The state
trial court implicitly, if not explicitly, found the Sheriff's Office had a
legitimate reason, security, to record the walk-through. Further, as set forth
above, the record supports the state trial court’'s determination that Tappen
and his counsel had no reasonable expectation of privacy, and thus waived
any privilege associated with communications made during the walk-
through, because of the presence of several deputies.

in a case involving whether a criminal defendant waived his attorney-
client privilege regarding telephone conversations while incarcerated pre-

trial, the Eleventh Circuit explained:
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The attorney-client privilege is not absolute. Because it
“serves to obscure the truth, . . . it shouid be construed as
narrowly as is consistent with its purpose.” [United States v.]
Suarez, 820 F.2d [1158,] 1160 [(11th Cir. 1987)]. Thus, this
court has developed a two-part analysis to determine when the
attorney-client privilege protects a communication between an
attorney and his client from government intrusion. A
communication between an attorney and his client will be
protected if it is “(1) intended to remain confidential and (2)
under the circumstances was reasonably expected and
understood to be confidential.” United States v. Bell, 776 F.2d
965, 971 (11th Cir. 1985) . . . .

in applying the law surrounding the attorney-client
privilege to the facts of this case we will first assume, for the
purpose of discussion, that Noriega did sign a valid release
evidencing his understanding that all of his telephone
conversations, including those with members of his defense
team, would be recorded. Under such circumstances, it is
conceivable that the District Court could find that Noriega’s
attorney-client privilege would not prohibit the government’s
recording of Noriega's telephone conversations with his
defense attorneys because he had no reasonable expectation
of privacy. However, this is a matter to be addressed by the
District Court. If Noriega did intend his conversation with his
defense attorneys to be confidential, after signing a release, the
District Court would be required to ascertain whether this
expectation was reasonable.

It is a “bedrock principle that the attorney-client privilege
is the client’s and his alone. If the client wishes to waive it, the
attorney may not assert it, either for the client’s or his own
benefit.” United States v. Juarez, 573 F.2d 267, 276 (5th Cir.),
cert. denied, 439 U.S. 915 (1978). Thus, it is also conceivable
that the District Court after examining the telephone usage
release signed by Noriega, may determine that Noriega did
waive his attorney-client privilege as o the recorded
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conversations. If this is the case, the privilege may not be
assertable.

United States v. Noriega, 917 F.2d 1543, 1550-51 (11th Cir. 1990)

(footnotes omitted). In addition, in a case involving different circumstances,
the U.S. Court of Appeails for the District of Columbia Circuit has explained,
with regard to the confidentiality of communications between a client and
his attorney:

We cannot develop a blanket rule prohibiting testimony by a

third party who attended a conference between client and

attorney. Such attendance is not necessarily improper - jf

consented to by both client and atforney - and when it exists it

preciudes application of the rule protecting confidentiality.

U.S. v. Simpson, 475 F.2d 934 (D.C. Cir. 1973) (emphasis added).

Because both Tappen and his attorney consented to the attendance of the
sheriff's deputies during the walk-through, they had no reasonable
expectation that their communications during the walk-through were
protected by the attorney-client privilege.

Based on the foregoing, even assuming Tappen properly exhausted
this ground, he has not demonstrated that the state court’s ruling rejecting
this claim resulted in a decision that was either (1) contrary to, or involved

an unreasonable application of, clearly established U.S. Supreme Court
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precedent, or (2) based on an unreasonable determination of the facts in
light of the evidence presented in the state court proceeding. See 28

U.S.C. § 2254(d)(1)-(2). This ground should be denied.

Conclusion

Based on the foregoing, Petitioner Daniei L. Tappen is not entitled to
federal habeas relief. The § 2254 petition (ECF No. 1) should be denied.

Certificate of Appealability

Rule 11(a) of the Rules Governing Section 2254 Cases in the United
States District Courts provides that “[tlhe district court must issue or deny a
certificate of appealability when it enters a final order adverse to the
applicant,” and if a certificate is issued “the court must state the specific
issue or issues that satisfy the showing required by 28 U.S.C.

§ 2253(cX2).” Rule 11(b) provides that a timely notice of appeal must still
be filed, even if the court issues a certificate of appeaiability.

Petitioner fails to make a substantial showing of the denial of a

constitutional right. 28 U.S.C. § 2253(c)(2); Slack v. McDaniel, 529 U.S.

473, 483-84 (2000) (explaining substantial showing) (citation omitted).
Therefore, the Court should deny a certificate of appealability in its final

order.

Case No. 4:13cv345-RH/CAS
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The second sentence of Rule 11(a) provides: “Before entering the
final order, the court may direct the parties to submit arguments on whether
a certificate should issue.” The parties shall make any argument as to
whether a certificate should issue by objections to this report and
recommendation.

Leave to appeal in forma pauperis should also be denied. See Fed.
R. App. P. 24(a)(3)(A} (providing that before or after notice of appeal is
filed, the court may certify appeal is not in good faith or party is not
otherwise entitled to appeal in forma pauperis).

Recommendation

It is therefore respectfully RECOMMENDED that the Court DENY the
§ 2254 petition (ECF No. 1). Itis further RECOMMENDED that a certificate
of appealability be DENIED and that ieave to appeal in forma pauperis be
DENIED. The Clerk shall substitute Julie L. Jones for Michael D. Crews as
Respondent.
IN CHAMBERS at Tallahassee, Florida, on February 23, 2016.
S/ Charles A. Stampelos

CHARLES A. STAMPELOS
UNITED STATES MAGISTRATE JUDGE
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NOTICE TO THE PARTIES

A party may file specific, written objections to the proposed
findings and recommendations within fourteen (14) days after being
served with a copy of this report and recommendation. A party may
respond to another party's objections within fourteen {14) days after
being served with a copy thereof. Failure to file specific objections

limits the scope of review of proposed factual findings and
recommendations.

Case No, 4:13cv345-RH/CAS
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INTHE CIRCUIT COURT FOR THE
SECOND JUDICIAL CIRCUILT, IN AND

FOR LEON COUNTY, FLORIDA
STATE OF FLORIDA

FELONY DIVISION
V&, CASE N, 2008-CF-4096-A1
BPN, NO.: 37582

DANIEL L. TAPPEN,
DEFENDANT i

STIPULATED MOTION FOR AUTHORIZATION . . 2
TO TRANSPORT DEFENDANT B G -t}
Comes now, the Defendant, and moves this Honorable Court to authy s gr}
transportation of the Defendant to the Defendant’s home for purposes of 11 }:’g;%)fixratiﬁh, o
and in support of sarme wowd show as follows: :}
o

The Defendant is curtently in custody with no bond. The Defendant’s case is
about to be set for trial and 3 is necessary for the Defendant to assist Counsel in
preparation,

In order for the Defendant to adequately assist Connsel in preparation for the
presentation for hiz case, it would be of substantial assistance if the Defendant could walk
through his home with Counsel to completely explain where all events took place on the
night of his wife’s passing. Unforlunately, as the Defendant remains incarcerated, he has
been unable to make any mortgage payments on his home and the mortgage holder has
now initiated a foreclosure action. 1tis anticipated that the Defendant (and his family)
will Joose access to the home in the near future, For this reason, the undersigned now
moves this Cowt to authorize the Sherifl's Department to trangpont the Defendant to his
home (while remaining in custody and under the complete supervision of the Sherifl"s

Departiment) so that he may walk through the events of September 28 and 29, 2008, with

254 Fast Sixth Avenue, Tallahassee, FL 32303 ~ Phonet 850.561.0707 - Fax: 850.561.0708
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Counsel. The undersigned and the Defendant would emphasize that this would all be
done while the Defendant remained in the complete control of the Sherif(’s Department,
Once the Defendant was given the opportunity to explain the events of the above

referenced evening, he would bmmediately be retumed to the Leon County Jail.
1.

Counsel for the Defendant has discussed this motion and requested relief with
Assistant State Attorpey Jackie Fulford. Mrs. Fulford has no objection to the Court
authorizing the Lecon County Sheriff™s Department to fransport the Defendant to his home
for the reason noted above, but specifically requested that no family members be present
other than the Defendant’s brother, Bili-y Tappen, who will be the individual that can
allow access into the home. Mrs. Fulford also specifically requested that it be noted that
his is net a furlough or family visit. Linder the circumstances and within those
parameters, Mrs, Fulford has no objection fo the Court granting this metion and allowing

the Defendant the relief noted above,

WHEREFORIE, the Defendant respectfully request the Court grant this motion

and afford him the relief set forth above.

Respectfully submitted,

e
//

e

PAUL'M. VILLENEUVE

The Law Office of Paul M. Villensuve
234 Fast Sixth Avenue

Tallahassee, Florida 32303

(850) 561-0707

Counsei for the Defendant

254 East Sixeh Avenue, Tallabassee, FL 32303 ~ Phone: 850.561.0707 ~ Fax: 850.561.0708
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CERTIFICATE OF SERVICE

I herehy cerfify that a true and correct copy of the foregoing was furnished to

Assistant State Attorney Jackie Fulford on the 27 day of June, 2009, by hand delivery,

PAUL M. VILLENBUVE

254 East Sixth Avenue, Tallehassee, FL 32303 ~ Phone: 850.561.0707 ~ Faxe 850.561.0708
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INTHE CIRCUIT COURT FOR THE
SECONID JUDICIAL CIRCURT, IN AND
FOR LEON COUNTY, FLORIDA

STATE OF FLORIDA

FELONY DIVISION
Vs, CASE NO.: 2008-CF-4096-A1
SPN. NO.: 57582

DANIEL L. TAPPEN,
DEFENDANT
/

AMENDED ORDER GRANTING DEFENDANT'S
STIPULATED MOTION FOR AUTHORIZATION
TO TRANSIORT DEFENDANT

Having come before the Cowt of the Defendant’s Stipulated Motion for
Authorization to Transport Defendant, the Court having reviewed same, being otherwise
fully advised fherein, and recognizing that the parties are in apreepent as 1o the requested

relief, it ig hereby ORDERED:

1. That the Defendant’s Stipulated Motion for Authorization o Transport

Diefendant is granted;
2. That the Leon County Shexiff’s Department shall transport the Defendant
to his home loecated at 2995 Verdura Point Dr, Tallahassee, Florida

32311, at a time mutually agreed upon by Defense Counsel and the

Shenifl’s Deparinent; A
3. Any costs affiliated with the transportation of the Defendant to :;%
for purposes of trial preparation shall be borne by the Defendang; &
4, Othey than the Defendant’s brother, Billy Tappen, no other fm:n{;" e

members shall be present during the Defendant’s presence at hiSihdpme and=
s

!
. . N . o
the Defendant's brother shall remain outside the home while the
Defendant is present;

That at all times while the Defendant is away from the Leon County Jail

[}

he shall remain in the custody of the Leon County Sheriff s Department,
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restrained in a fashion consistent with prisoner transporfation, and that -
upon completion of his visit to the home for trial preparation, he shall be
returned immediately to the Leon County Jail;

6. That at all times duripg the Defendant’s absence from the Leon County
Jail he shall remain in the custody and control of the Leon County
Sheviff’s Departnyent; and

7. That the State Attomey’s Office shall be notified in advance of the date
and titne the Defendant will be trausported to the home and when he is
expecied (o be returned to the jail,

SIGNED AND ORDERED this [O day of June, 2009,

/ P
A-C o

ANGELA DEMPSEY )
CIRCUIT JUDGE

Copies furnished fo:

PAUL M. VILLENEUVE, BESQ.
Astorney for Defendant

TACKIE FULFORD, BSQ.
Assistant State Attormey

LEGH COUNTY JAIL
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Now, those carpet stains were sent to the FBT and
the FBI did test those carpet stains and those stains did
come back positive for urine. However, the FBI couldn't
tel] whether it was dog urine or human urine, but, in
fact, it was urine.

Now, you will hear from Sergeant Paul Pruitt, a
deputy from the Leon County Sheriff's Department, and at
a Tarer date, I believe it was some time in June or
July of 2008, he went with the defendant out to the scene
of -- to the house where they lived out in Scuthwood. He
went with a couple of other sheriff's deputies and
Mr. villeneuve aiso went with the defendant out to the
home. And the defendant, you will see this on the video,
the defendant walks them around the home and tells them
exactly what happens that night. okay.

Now, this is the video I was talking about that's
very important for you to compare to the prior video.
Now, +in this video he“s'gaing to tell -- tell
mr. Villeneuve that he was asleep when Kimberly Tappen
came out of the room that night and asked if he was
coming to bed. Kim got furious when he asked her if she
was paranoid. He says, you're ~- he says that Kimberdy
Tappen starts screaming, yYou're a drunk. You're my
trigger. She tried to kick him. He got up and he now

steps and she slaps him now. Now, she slaps him. How,

LINDA CUNNINGHAM, RPR, OFFICIAL COURT REPORTER
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THE WITNESS: Thank you, ma'am,

THE courTt: cCall your next witness, Ms, Ray.

MS. WERSTER: Sergeant Pruett.

M. MORRIS: Judge, there is going teo be some legal
argument, I believe, that needs to precede this witness.

THE CCQURT: Some what?

MR. MORRIS: Legal argument that needs to precede
this witness.

THE COURT: I guess we will take the jury out.
(Jury excused from the courtroom at 4:27 p.m.)

MR. MORRIS: May I approach, Judge?

THE COURT: Yes. You guys can have a seat.

MR. MORRIS: For the purposes of record, Judge, I
have provided to the Court, as well as to counsel for the
State, two cases that I've been ahle to locate while here
in the courtroom and retrieve them Trom somebody here in
the courthouse.

The first of which is -~ would be State of
Florida -- or, excuse me, George Myles v. State of
Florida, 602 so.2d 1278. It's a Florida supreme Court
case from 1992. Likewise, I have provided to the Court
Robhert Pearman v. State of Florida, 777 So.2d 438. or,
excuse me, I'm referring to the Horning-kKeating case
which is on the bottom right-hand side, same citation,

from the Fifth District Court of Appeal.

JULTE L. DOHERTY, RMR, OFFICIAL COURT REPORTER
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Judge, the state intends to play a jail -- or a
walk-through of Mr. Tappen’'s house. As Your Honor will
recall, Mr. villeneuve moved this Court for an order
ailowing for this to occur. aAnd it was allowed to occcur;
howevear, only under sbecifﬁca!1y tailored and structured
clircumstances.

More specifically, the taitored and structured
circumstance was that Mr. Tappen must be under guard,
which was in fact provided by the Leon County Sheriff's
office. Mr, Tapnen and Mr. villeneuve went to the house.
The objective was for Mr. Tappen to be able to converse
with his Tawyer and have dialtogue with his counsel, to be
able to provide information in prepabatﬁon for a defense.

In the process, the State of Florida surreptitiously
videotaped and audiotaped the entirety of the
wa lk-through and now seeks to introduce that into
evidence. The gist of the argument is guite simple.

That conversation was and should have heen protected and
should always be protected by the attorney-client
privilege and it should remain inviolate.

THE COURT: o0kay. Are you handling this,

Mr. Prince?
MR. PRINCE: Yes, Your Honor.
THE CouURT: oOkay, go ahead.

MR. PRINCE: Unfortunately the case law cited by the

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER
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defense isn't really on point for this issue. The issue
isn't would the cemmunication have been privileged if

Mr. Villeneuve and Mr; Tappen were together by
themselves. The dssue is did they waive the privilege by
communicating in Front of third parties.

I think the best place to start is with Section
90.507, which deais with the waiver of a privilege by
voiuntary disclosure. That section provides that "a
nerson who has a priviiege against the disclosure of a
confidential matter or communication waives the privilege
if the person, or the person's predecessor while holder
of the privilege, voluntarily discloses or makes the
communication when he or she does not have a reasonabie
expectation of privacy." It then gees on from there.

There are several cases that deal with this issue.
and I think the place to start in terms of case Taw would
be best served by addressing -- or directing the Court's
attention to Brookings v. State. This is 485 so.2d 135,
Tt is a Florida Supreme Court case from 1986, and 1711
provide copies of these cases both to the defense counsel
and the Court when I am finished arguing.

THE COURT: Okay.

MR, PRINCE: But what this case makes clear is that
any time a communication takes place hetween an attorney

and a client and there is a nonessential third party

JULTE L. DOHERTY, RMR, OFFICIAL COURT REPORTER
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present - - and what T mean when I say "nonessential
third-party client” is an attorney’s assistant or
something of that nature -- then the cltient or, rather,
then the privilege is waived,

And there are several other cases that deal with
this issue in the context of Jaw enforcement being
present, either physically or through recording when
there are privileged communications taking place beiween
a criminal defendant and some other person.

The case of Boyd v, State, this is 17 50.3d 812. It
is a 2009 case from the Foyrth pistrict. In this case
the police actually went farther than they did here and
they convinced the defendant that he was going to be able
to have confidential communications with 1 believe in
that case it was his wife. aAnd when the wife went into
the interview room and spoke to the defendant, they were
recording the conversation.

and the court ruled that they were able to use the
communications against the defendant in court because he
you should have expected, being in a jail setting, that
he was going to be -- his conversation was going to be
recorded by law enforcement,

It was sort of the same situation in the Fifth
District case, Johnson v, State, which is 730 s¢.2d 368,

It s a 1999 case. Again in that case the defendant was

JULTIE L. DOHERTY, RMR, OFFILICIAL COURT REPORTER
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voluntarily in law enforcement custody. He was there to
speak with them. Prior to dealing with the officers, he
was given a chance to speak to his wife., Again in that
case the court Tound that his reasonable expectation of
nrivacy was abrogated because of the circumstances where
the communication took place.

the last case that I'd like to cite or direct the
Court's attention to is proffitt v. State. TIt's 315
So.2d 461, In that case a defendant, a murder defendant,
had -- robbery defendant, I forget -- had communications
with his wife at home in their trailer. And the
communications were overheard by a person who was renting
a room in the back of their trailer. In that case the
court found that even though the door to the room where
the defendant and his wife were communicating was closed,
the privilege was abrogated because the defendant didn't
take any special precautions to Tower his voice., He knew
that there was another person in the trailer, and still
chose to communicate with his wife.

and the court found that it wasn't reasonable for
him to expect that there was no possibiiity his
conversation could be overheard.

what the court should generally take from all these
cases is that any time a fﬁird party is present, the

client waives his privitege to confidential

JULTE L. DOHERTY, RMR, OFFICIAL COURT REPORTER
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communications. In this case the Fact that 1t was
recorded has nothing to do with whether the privilege was
waived because the defendant knew that three or four
deputies, however many, were present the entire tfme
during the walk-through monitoring every word he said,
every movement he made, everything he did.

under the statute and the case law prasented to the
Cnurﬁ there can’t be any Yogical basis to argue that he
had a reasonable expectation of privacy. And on that
hasts, yvour Honor, vou should deny the motion to
suppress.

THE COURT: Okay. And you have copies of the cases?

MR. PRINCE: Yes, Your Honor. May I approach?

THE COURT: Yes.

MR. MORRIS: Judge, i€ I could briefly respond.
There are a couple of distinctions that Mr. Prince may or
may not be aware of. 0f course Mr. Tappen was handcuffed
to the arm of the person that was escorting him. And I
am going to submit to the Court that by virtue of that,
that‘person becama a necessary party Tto the
communication.

secondarily, T don't think that the Court can think
that Mr. Tappen voluntarily wanted to be handcuffed
during this view of the home.

and then, Finally, I think that it is ridiculous to

JULTE L. DOHERTY, RMR, OFFICIAL COURT REPORTER
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thinlk that we're going te allow for a view of the home,
hut mMr. Tappen needs to remain mute during the entire
view of the home and not convey anything as he sees it to
his counsel. That doesn't make sense.

MR. PRINCE: Your Honor, Fust very briefly to
respond to that specific argument. nNobody forced the
defendant to do a walk-through in this case., That was a
matter of strategy that the defense counsel developed.
They could have taken video of the house, they could have
taken pictures of the. house, and asked the defendant to
discuss it in privacy. But they didn't do that. They
chose to have communications with their client with other
people present. Maybe that wasn't a good idea, but
that's what they chose to do.

Aand by doing that the defendant waived his
priviiege. And these communicatrions are no Tonger
privileged, no longer protected under the statute or the
case law and they should be admitted. Thank vou.
(Pause.)

THE COURT: So it is an audio recording or both
video and audio?

MS5. WEBSTER: Both.

MR. MORRIS: Of course there was no advance warning
to counsel or the defendant of that.

THE COURT: And so you-all didn't know that it was

JULTE L. DOHERTY, RMR, OFFLCIAL COURT REPORTER

A-56



Case 4:13-0v-00345  CAS Document8-10 Filed 11/1L. . Page 217 of 302 202

10
11
12

13

15
16
17
18
19
20
21
22
23
24

25

being recorded?

MR, VILLENFUVE: Absolutely not.
(Pause.)

THE COURT: All right.l I'm going to find that it
was obvious that the deputies were there and therefore
Mr. Tappen and his lawyer had no reasonable expectation
of privacy. And the fTact that it was videctaped doesn't
change that. T mean, there were several deputies there
on the scene.

T also don't think the fact that Mr. Tappen was
handcuTfed to a deputy changes it. I mean, it is a Leon
County Sheriff’'s office, their duty and responsibility
to -~ this is something that the state and the defense
agreed to. The Leon County Sheriff's office did not
reaily want to do it, but it is their responsibility to
provide whatever security level they feel is necessary.
Aand that's what they felt was appropriate in this case.

and I doubt that you-all have ever heard of another
case where somecohe has been et out to go back to their
house. I could be wrong.

MR. MORRIS: Ms. Ray and T have a bad hahit of
making case law in these areas. No, I have never seen
one.

THE COURT: T don't think there has ever been one.

S0, I mean, it was a3 little bit of an unusual

JULTE L. DOHERTY, RMR, OFFICIAL COURT REPORTER
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circumstance and that's probably why they did the
handcuffing and everything. So based on all that, I'm
going to deny vour motion to suppress the videotape.

I guess since the jury 1s out why don't we take a
quick restroom break and then have Sergeant Pruett in and
ready to go.

MS. WEBSTER: Well, Your Honor, Sergeant Pruett is
coming in to play this video. and were we -~ 5:30 is our
cutoff time?

THE COURT: vYeah. How long is the video?

MS, WEBSTER: I don't know exactly, but I think it
is lTonger than 45 minutes. T would say it is at least 30
to 45 minutes.

THE COURT: If you guys don't have to go, I can
watt.

M5. WEBSTER: No, no, no. I mean, I want you to go
to the restroom. .

(taughter.)

THE COURT: I mean, I'm hoping we can get to it
today, T just want to take a guick break. Then I think
we can do the DVD --

MS. WEBSTER: I was just thinking ahead.

THE COURT: -- and then maybe break Tor the day
after that.

MS. RAY: That juror doesn’'t seem to he in that big

JULIE L. DOMERTY, RMR, OFFICIAL COURT REPORTER

A-58



Case 4:13-cv-00345. -CAS Document 3-10  Flled 11/12. . Page 2189 of 302 904

1 of a hurry today, that one juror. I think he's going to
2 be okay.
3 MS. WEBSTER: I ‘just wanted to give you a head's up
4 that it may run a Tittle over 5:30.
5 THE COURT: Okay, all right, thanks. So 1'11 see
6 you guys in a couple of minutes.
7 {rRecess taken from 4:44 p.om. to 4:50 p.m.)
8 M5. WEBSTER: Judge, we have already handed out the
9 transcript, Wwe have a transcript again of this. It is
10 about 45 pages.
11 (Jury retvurned to the courtroom.)
12 THE COURT: Please be seated.
13 %ergeaﬂt Pruett, can you raise your right hand?

14 wWhereupon,
15 PAUL SPARKS PRUETT
16  was called as a witness, having been first duly sworn, was

17 examined and testified as follows:

18 THE COURT:  pPlease have a seat. And please tell us
1.9 your full pame and spell your last name.

20 THE WITNESS: Sergeant Paul Sparks Pruett,

21 PeR-U-E~T~T, First name Paul, P-A-U-L.

22 THE COURT: Okay, thank you.

23 MR, VILLENEUVE: May T have a one-minute sidebar to
24 put semething on the record?

25 AT THE BENCH

JULTE L. DOMERTY, RMR, OFFLCIAL COURT REPORTER
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MR, VILLEMEUVE: This is just for record purposes.
tn the video he is ohviocusly going to be shackled up to
somebody it jail clothes. You have already considered
that as part of your prior ruling, I would guess. But
tor the record T would be concerned, in addition te the
reasons already expressed, that the jury is going to see
him in that Tashion.

we have talked at Tength about him being in jail.
They are goinglto Tisten to jail calls, I understand all
that. seeing it is a bit different. I have made my
point.

THE COURT: But they are clearly going to know he
has been in jail; right? The jury?

MR. VILLENEUVE: We are not denying it. I think at
some point we are going to talk about it ourselves, but I
think --

THE COURT: Mr., Morris mentioned it during jury
selection.

MR, VILLENEUVE: He did, he did. and vou know how
these appellate courts are. I just want to make sure I
have areserved that in the event I need to because I do
think it is different to see somebody shackled up than it
is to just know they have been in custody. To the extent
there is a distinction there, I think it is still

objectionable.

JBLTE L. DOHERTY, RMR, OFFICIAL COURT REPORTER
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Q And, Sergeant Pruert, so what you're telling us is
that you put some Kind of video eguipment on your person; is

that correct?

A Yes.
G Can you tell us where it was?
A I had a camera placed on the front of me here near

the button area. 1 had a recorder +in my pocket of my coat,
and T had another one hooked on my belt.

0 and Tet me ask you, did the defendant know he was
being videotaped or tape recorded that day?

A Not to my knowledge.

] But he knew that you, along with two or three other
deputies or investigators from the Leon County Sheriff's
Office, were going with him that day; correct?

A Yes,

Q I'm going to show vou what's been marked as State’s
Exhibit 120, Do yvou recognize that?

A Yes.,

Q And have you had a chance to review State's
Exhibit 1207

A Yes.,

0 Ts that copy a fair and accurate representation of
the walk-through that you conducted in June of 2009 with the
defendant present?

A Yes.

JULIE L. DOHERTY, RMR, OFFLCIAL COURT REPORTER
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