
IN THE UNITED STATES COURT OF 
FOR THE FIFTH CIRCUIT 

No. 17-40262 

APPEALS 

JOHN DOUGLAS MITCHELL, 

A True Copy 
Certified order issued Feb 01, 2018 

•d w. O 
Clerk, IJS. Court of 4pea1s, Fifth Circuit 

Petitioner-Appellant 

V. 

LORIE DAVIS, DIRECTOR, TEXAS DEPARTMENT OF CRIMINAL 
JUSTICE, CORRECTIONAL INSTITUTIONS DIVISION, 

Respondent-Appellee 

Appeal from the United States District Court 
for the Eastern District of Texas 

ORDER: 

John Douglas Mitchell, Texas prisoner # 131658, moves for a certificate 

of appealability (COA) to appeal the district court's denial and dismissal of his 

28 U.S.C. § 2254 application in which he attacked his conviction for aggravated 

sexual assault. The district court denied Mitchell's claims that he was afforded 

ineffective assistance by his trial and appellate counsel, which he asserted in 

his initial § 2254 application, on the merits. The district court found that the 

claims that Mitchell raised in his supplemental § 2254 application were time 

barred. 

In his COA motion, Mitchell alleges that the district court inadequately 

explained its adoption of the magistrate judge's report and recommendation 

and did not conduct a proper de novo review; the district court wrongly found 
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that the trial evidence overwhelmingly established his guilt and, thus, he failed 

to show prejudice as to his claims of ineffective assistance of his trial counsel; 

the district court made credibility findings against defense witnesses based on 

an incomplete review of the record and did not consider that witnesses for the 

State also offered inconsistent or false testimony; the district court, in denying 

his ineffectiveness claims, relied on conflicting rulings from state courts; and 

the district court applied the wrong standard in assessing his ineffectiveness 

claims as to his appellate counsel. He further contends that the district court 

incorrectly found that the claims raised in his supplemental § 2254 application 

were time barred. To the extent that he fails to reassert the substantive claims 

that he set forth in his § 2254 application, he has abandoned those arguments. 

See Hughes v. Johnson, 191 F.3d 607, 612-13 (5th Cir. 1999). 

A COA may issue if the applicant makes a substantial showing of the 

denial of a constitutional right. See 28 US.C. § 2253(c)(2); Miller-El v. Cockrell, 

537 U.S. 322, 336 (2003). To obtain a COA, Mitchell must demonstrate "that 

reasonable jurists could debate whether (or, for that matter, agree that) the 

petition should have been resolved in a different manner or that the issues 

presented were adequate to deserve encouragement to proceed further." Slack 

v. McDaniel, 529 U.S. 473, 484 (2000) (internal quotation marks and citation 

omitted). If a district court denies relief based on procedural grounds, a .COA 

should issue only if "the prisoner shows, at least, that jurists of reason would 

find it debatable whether the petition states a valid claim of the denial of a 

constitutional right and that jurists of reason would find it debatable whether 

the district court was correct in its procedural ruling." Id. 
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Mitchell has not made the required showing. Accordingly, his motion for 
a COA is DENIED. His motion for leave to supplement the appellate record is 
likewise DENIED. 

J. COSTA 
UNITED STATES CIRCUIT JUDGE 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

No. 17-40262 

JOHN DOUGLAS MITCHELL, 

Petitioner - Appellant 

V. 

LORIE DAVIS, DIRECTOR, TEXAS DEPARTMENT OF CRIMINAL 
JUSTICE, CORRECTIONAL INSTITUTIONS DIVISION, 

Respondent - Appellee 

Appeal from the United States District Court 
for the Eastern District of Texas 

Before HIGGINBOTHAM, JONES, and COSTA, Circuit Judges. 

PER CURIAM: 

A member of this panel previously denied appellant's motions for 

certificate of appealability and to supplement the record on appeal. The panel 

has considered appellant's "Petition for Panel Rehearing" as motion for 

reconsideration of the denial of certificate of appealability. IT IS ORDERED 

that the motion is DENIED. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF TEXAS 

BEAUMONT DIVISION 

JOHN DOUGLAS MITCHELL § 

VS. § CIVIL ACTION NO. 1:08cv37 

DIRECTOR, TDCJ-CID § 

REPORT AND RECOMMENDATION 
OF UNITED STATES MAGISTRATE JUDGE 

Petitioner John Douglas Mitchell, an inmate confined at the Eastham Unit of the Texas 

Department of Criminal Justice, Correctional Institutions Division, proceeding pro Se, filed this 

petition for writ of habeas corpus pursuant to 28 U.S.C. § 2254. 

The above-styled action was referred to the undersigned magistrate judge pursuant to 28 

U.S.C. § 636 and the Local Rules for the Assignment of Duties to the United States Magistrate 

Judge for findings of fact, conclusions of law, and recommendations for the disposition of the case. 

Discussion 

On April 28, 2005, in the 163rd Judicial District Court for Orange County, Texas, following 

a trial by jury, petitioner was convicted on Count Two of a three-count Indictment charging him 

with Aggravated Sexual Assault of a Child. Petitioner was sentenced to a term of ninety-nine years' 

confinement in the Texas Department of Criminal Justice. 

Petitioner appealed his conviction and sentence. On November 8, 2006, petitioner's 

conviction was affirmed by the Ninth Court of Appeals of Texas. See Mitchell v. State, No. 09-05-

316 (Tex. App. - Beaumont 2006). Petitioner filed a petition for discretionary review with the 

Texas Court of Criminal Appeals which was dismissed as untimely filed. 
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Petitioner filed a state application for writ of habeas corpus on October 26, 2007. The 

petition was denied without written order by the Texas Court of Criminal Appeals on December 12, 

2007. Petitioner filed the above-styled petition on January 8, 2008. 

The Petition 

Petitioner brings this petition asserting trial counsel provided ineffective assistance of 

counsel for (a) eliciting damaging testimony from the complainant; (b) failing to conduct any pre-

trial investigation on Lowell Frederick; (c) failing to obtain a ruling or hearing on several discovery 

motions; and (d) failing to specifically ask the venire individually if they could assess a minimum 

sentence of five years. Additionally, petitioner alleges he was denied effective assistance of counsel 

on appeal because appellate counsel failed to (a) secure a copy of the sealed jury notes containing 

important information on two viable trial errors; (b) obtain the required affidavit from any juror; and 

(c) inform the court of appeals that Rory Risinger was willing to discuss his knowledge of case with 

defense attorneys. 

Petitioner also filed an amended petition asserting the following additional claims of 

ineffective assistance of counsel with respect to trial counsel: (e) counsel engaged in misconduct 

which denied him his right to choice of counsel; (f) failed to obtain written notice of the State's 

intent to offer extraneous offense evidence and request amid-trial limiting instruction on its use; (g) 

failed to obtain arrest records of State's witness Rory Risinger; (h) failed to obtain all reports and 

findings of Child Protective Services and the SANE; (i) failed to object to the State's witness and 

victim's mother being present in the courtroom; .j) failed to object to the States argument at 

punishment; and (k) failed to object to the use of shackles, which were seen by the jury, prior to trial. 

Further, petitioner added a new claims that the trial court erred by refusing to dismiss his trial 

attorneys and allow him to hire his counsel of choice. 
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The Response 

The respondent has filed a response to the Court's order to show cause why relief should not 

be granted. The respondent contends petitioner failed to meet his burden of proof because he raised 

the same allegations from his direct appeal and state habeas application without attempting to show 

an unreasonable application of federal law as determined by the Supreme Court. The respondent 

asserts petitioner has failed to show either trial or appellate counsels' performance was deficient or 

any prejudice associated with the performance. Further, the respondent contends petitioner's new 

claims asserted in his amended petition are barred by the applicable one-year statute of limitations. 

Alternatively, the respondent contends the claims are without merit and should be denied. 

Factual Background 

The relevant facts are summarized in the response as presented in the State's Brief on appeal 

as follows: 

Ashley and Amanda Rainwater were the stepdaughters of the Appellant [Mitchell]. 
Their mother, Mindy, had been married to [Mitchell] for several years while Ashley 
and Amanda were young girls moving into their teenage years. Ashley first met 
[Mitchell] when she was about eight years old. 2 RR 140. She liked him and trusted 
him. 2 RB. 148. When Ashley's mother married [Mitchell], Ashley and her sister, 
Amanda, lived with them off and on. First, they lived with several others in 
[Mitchell] 's mother's house in Orangefield, then they moved to Florida, and finally, 
to [Mitchell] 's house in Mauriceville. Ashley was ten years old and in the fifth 
grade. 2 RB. 144. [Mitchell]'s house in Mauriceville was surrounded by several 
smaller buildings, including a workshop, a two bedroom trailer in which they lived, 
and a bungalow that they stayed in sometimes. 2 RR 146. The bungalow had an 
open floor plan with an area for a bedroom, kitchen, and living room and a small 
bathroom which was separated by a doorway. 2 RR 146; 3 RR 28. At some point, 
the bungalow was turned into an office type area, and during the day, people would 
come and go into the bungalow. 3 RR 29. At times, Ashley and her sister, Amanda, 
would move back in with their father. Ashley's father lived in a two bedroom trailer 
with his other three young children. Living conditions at her father's house were 
"terrible." Ashley and Amanda had to take care of the children, their father, and 
their stepmother. Living conditions were better "with my mom and [Mitchell]." 3 
RB. 33. [Mitchell] was like a father to Ashley. 3 RB. 34. 
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The first time [Mitchell] did something to Ashley which made her feel unusual or 
bad was when the family was living in Florida. Sometime in July of 2002, [Mitchell] 
picked ten year old Ashley up from his ex-wife's house in Texas to take her back to 
Florida because she had an ear infection. Ashley and [Mitchell] 's daughter had been 
staying in Texas with her mother, [Mitchell] 's ex-wife. 2 RR 149, 187-88. It was 
nighttime and Ashley was riding in the back seat, [Mitchell] in the front, and a friend 
of [Mitchell]'s named Mike was driving. 2 RR 150. [Mitchell] had leaned his seat 
all the way back and began touching Ashley's leg. Ashley believed that he was 
checking her for fever at that point. [Mitchell] "started going further up, and then 
he started rubbing me where he wasn't supposed to. I told him to stop, and I sat up, 
and then he did it again, and then I told him to stop, and he finally stopped, and we 
went to a gas station." [Mitchell] touched Ashley on her vagina, on top of her 
clothes. 2 RR 150. Ashley said nothing out loud in the car because she was "in 
shock, because he had never done it to me before, and I trusted him." She did not 
know why he was touching her in that way. 2 RR 152. She never told anyone else 
because she was afraid of him. 2 RR 153. 

[Mitchell] left Ashley alone until they moved back to Texas and she started the 
sixth grade in 2002. 2 RR 153. At that time, [Mitchell], Ashley's mother Mindy, 
and [Mitchell]'s younger sons were living in the two bedroom trailer at [Mitchell]'s 
house in Mauriceville. 2 RR 154. The kids shared a bedroom and [Mitchell] and 
Mindy shared the second bedroom. Although the boys were there most of the time, 
they would often spend weekends with their grandmother, leaving Ashley alone in 
the bedroom. 2 RR 156. 

The first actions [Mitchell] took toward Ashley sexually in the Mauriceville house 
occurred shortly after [Mitchell] and Ashley's mother had taken Ashley to have her 
belly button pierced. Ashley thought it was cool that [Mitchell] would allow her to 
get her belly button pierccd. Upon their return to the house that evening, [Mitchell] 
questioned Ashley about her activities with a boy her age. Ashley told him that the 
allegations were untrue. 2 RR 160. 

A few days later, Ashley stayed home from school. Her mother was at work in 
Beaumont. She was in her room sleeping when [Mitchell] came in and woke her up. 
At first, he was just talking to her. "I talked to [Mitchell] about everything. He was 
the only father figure in my life." Then [Mitchell] began questioning her about the 
boy "and I told him no, I didn't do anything with him. And then he said that her (sic) 
would tell me (sic) mom if I didn't let him go down on me . . . . I told him no, and 
that's when he shoved me down on the bed." 2 RR 160, 212. Although Ashley was 
unsure of exactly what [Mitchell] meant, she knew it was something sexual. After 
[Mitchell] shoved Ashley on the bed, he pulled her shorts aside and "started kissing 
me on my vagina and stuff." 2 RR 161. The third time she told him to stop, he did 
and left the room. 2 RR 162. Ashley did not tell her mother because she believed 
[Mitchell] "would do stuff against me if I would tell her." After [Mitchell] left the 
room, Ashley took a shower. 2 RR 219. 

in 
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[Mitchell] continued to sexually abuse Ashley, primarily at night. If [Mitchell] 's 
Sons were staying there, [Mitchell] would wake Ashley up and take her to the 
bungalow. She went with him because she was afraid of him. 2 RR 163. For the 
most part, [Mitchell] performed oral sex on Ashley. When Ashley wanted to go to 
a sixth grade dance, however, [Mitchell] told Ashley that she could go if she "would 
let him do stuff." 2 RR 166. Ashley said "whatever" and then walked inside the 
house. That night, [Mitchell] entered her bedroom, woke her up, and took her to the 
bungalow because the boys were in the bedroom. 2 RR 167, 222. 

Once in the bungalow, [Mitchell] began performing oral sex on Ashley and then he 
picked her up and sat her on the stove. Ashley kept telling him to stop and she was 
scared. [Mitchell] unbuttoned and unzipped his pants and then put his penis inside 
of her while she was sitting on the stove. As he penetrated Ashley's vagina with his 
penis, [Mitchell] was standing "kind of hunched over" on the floor. 2 RR 227. 
Ashley was scared. She said that it hurt. 2 RR 168. She asked him to stop and he 
finally did. As [Mitchell] and Ashley walked back to the trailer, he told her that she 
could go to the school dance. 2 RR 169. 

During the summer between Ashley's sixth and seventh grade years, June through 
August, 2003, [Mitchell] put his penis into Ashley's vagina on more than one 
occasion. 2 RR 179. Each time [Mitchell] had sex with Ashley or touched her in 
some way, they were alone. No one else was around. 3 RR 16. 

Once, during the day, [Mitchell] and Ashley were in the bungalow, and he was 
"doing stuff" to her. 3 RR 30. When they heard someone pull up to the bungalow, 
[Mitchell] told Ashley to run in the bathroom and act like she was in the shower. 
Ashley did, walked out in a towel, and saw that Rory Risinger had entered the 
bungalow. [Mitchell] was still in the bed. 3 RR 30-1. Rory Risinger testified that 
he, Lowell Frederick and Carl Jackson had driven to [Mitchell] 's place late one 
afternoon in search of a pickup truck part. 3 RR 54. When they arrived, Risinger 
saw [Mitchell] in the bed. Risinger saw that [Mitchell] was not wearing a shirt, and 
that he was covering himself up with the sheet as they were walking in. 3 RR 36. 
Risinger saw a young girl in a towel walk through the room. Because he hadn't been 
there before, Risinger did not know the girl. Risinger testified that he commented 
to Lowell Frederick, "that's some mighty young girls hanging around in here. . . 
3 RR 57. Later, Risinger confronted [Mitchell] about the young girl, [Mitchell] "just 
made a statement back that when things get itching, somebody's got to scratch 
them." 3 RR 59. In the statement he gave to Sergeant Humble, Risinger stated "I 
questioned [Mitchell] many times, and he always joked about it and never denied it. 
This was when I felt - when I left and quit and didn't have anything to do with 
[Mitchell]." 3 RR 63. Risinger also testified that [Mitchell] "told me that only him 
and God know about it." 3 RR 63. 

Tn October 2003, twelve year old Ashley and her sister Amanda wanted to have a 
Halloween party at the house. Amanda had moved back in and she and Ashley were 
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rooming in the bungalow. 2 RR 237. Ashley was very excited about the party 
because they did not have many parties. In the days leading up to the Halloween 
party, [Mitchell] put his penis inside Ashley's vagina "more than once." 2 RR 172-
74. [Mitchell] used a massager on Ashley in the bungalow. The massager was kept 
in the bathroom of the bungalow. 2 RR 237. Prior to him putting the massager on 
Ashley's vagina, [Mitchell] and Ashley had been discussing the Halloween party. 
2 RR 238. After the massager, [Mitchell] put his penis into Ashley's vagina. 2 RR 
239. Ashley related that after [Mitchell] had intercourse with her, he would go into 
the bathroom. 2 RR 241. 

After the Halloween party, Ashley and her sister, Amanda, went to go live with 
their mother's friend, Latisha Runnels. 

In January of 2004, Latisha Runnels drove Ashley Rainwater to the Orange County 
Sheriffs Department and met with Sergeant Chris Humble. 2 RR 122. The purpose 
of their visit was to report some things that Ashley had told Ms. Runnels. Sergeant 
Humble learned that thirteen year old Ashley was there to report a sexual assault. 
He began by visiting with Ashley about school and her interests and then later 
actually began speaking about the sexual assault. 2 RR 124. As she talked with 
Sergeant Humble, Ashley was nervous at first and as "she began to talk about what 
was going on, it was very apparent that Ashley was pretty fragile at that point . 
Certain parts of her conversation or her description of what happened to her, you can 
tell it was hard for her to talk about some of these things and to describe them, and 
she would get very emotional. She would cry or - such as that." 2 RR 126. 

Once Ashley's initial statement to Sergeant Humble was complete, Humble began 
investigating the case. During his investigation, he had the opportunity to speak to 
[Mitchell], who denied the allegations that he had sexually assaulted Ashley 
Rainwater. 2 RR 132. In addition, Sergeant Humble also spoke with Rory Risinger. 
As a result of his conversation with Risinger, Humble contacted Lowell Frederick. 
5 RR 96. After identifying himself on the phone to Frederick, Humble questioned 
him with regard to what knowledge he may have about the present case. Humble 
learned that Frederick and [Mitchell] were good friends. Humble asked Frederick 
to provide a statement in reference to this case and Frederick refused. 5 RR 97-8. 

At trial, [Mitchell] testified and denied the allegations. In his defense, [Mitchell]'s 
son John Douglas Mitchell, III, and his daughter, Jerika Mitchell testified on behalf 
of [Mitchell]. [Mitchell]'s son testified that Ashley and Amanda's mother would 
punish the girls, not [Mitchell]. 3 RR 75. Although he testified that he would not 
lie for [Mitchell], [Mitchell]'s son testified that he loved his father and did not want 
to see him go to prison. 3 RR 77. 

[Mitchell]'s sixteen year old daughter, Jerika Mitchell, and [Mitchell]'s current 
girlfriend's eighteen year old daughter also testified on his behalf. Both of whom 
have known [Mitchell] for his entire life and have close relationships with him. 
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Jerika Mitchell testified that she lived with [Mitchell] "the whole time" and that 
Ashley lived there also. 3 RR 85-86. Tn addition, Jerika Mitchell's sixteen year old 
best friend, Leeann Johnson, also testified on behalf of defendant. Johnson testified 
that she and Jerika had been best friends "since kindergarten" and "we practically 
live together." 3 RR 104. Despite the fact that Jerika Mitchell indicated that she and 
Ashley lived together for years, Leeann Johnson, Jerika's best friend, had only 
known Ashley for "almost a year." 3 RR105. Further, Leeairn testified that Jerika 
lived quite a bit of time with her mother. 3 RR 108. This directly conflicts with 
Jerika's testimony that she lived with [Mitchell] and Ashley. 

Response, at 3-8. 

Analysis 

Standard Of Revieii 

Title 28 U.S.C. § 2254(a) allows a district court to "entertain an application for a writ of 

habeas corpus in behalf ofaperson in custody pursuant to the judgment of a State court only on the 

ground that he is in custody in violation of the Constitution or laws or treaties of the United States." 

28 U.S.C. § 2254(a). 

Section 2254 prohibits a petitioner from relitigating issues that were adjudicated on the 

merits in State court proceedings, with two exceptions. 28 U.S.C. § 2254(d). The first exception 

allows a petitioner to raise issues previously litigated in the state court in federal habeas proceedings 

if the adjudication "resulted in a decision that was contrary to, or involved an unreasonable 

application of clearly established Federal law, as determined by the Supreme Court of the United 

States." 28 U.S.C. § 2254(d)(1). The second exception permits relitigation if the adjudication 

"resulted in a decision that was based on an unreasonable determination of the facts in light of the 

evidence presented in the State court proceeding." 28 U.S.C. § 2254(d)(2). Federal habeas relief 

fi-orn a state court's determination is precluded "so long as fairminded jurists could disagree on the 

correctness of the state court's decision." Harrington v. Richter, 
- 

U.S. , 131 S.Ct. 770, 786, 178 

L.Ed.2d 624 (2011). 
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A determination of a factual issue made by a state court shall be presumed to be correct upon 

federal habeas review of the same claim. The petitioner shall have the burden of rebutting the 

presumption by clear and convincing evidence. 28 U.S.C. § 2254(e)(1). 

I. Limitations 

The respondent argues that petitioner's grounds raised in his amended petition should be 

dismissed as barred by limitations pursuant to the Supreme Court decision in Mayle v. Felix, 545 

U.S. 644 (2005). The respondent contends the claims were filed after the expiration of the one-ycar 

limitations period 

The Antiterrorism and Effective Death Penalty Act ("AEDPA"), which became effective on 

April 24, 1996, amended 28 U.S.C. § 2244 by imposing a one-year statute of limitations for the 

filing of a habeas corpus petition seeking relief from a state court conviction. 28 U.S.C. § 

2244(d)(1), as amended, provides in pertinent part the following: 

A 1-year period of] imitation shall apply to an application for a writ of habeas corpus 
by a person in custody pursuant to the judgment of a State court. The limitation 
period shall run from the latest of-- 

the date on which the judgment of conviction became final by the 
conclusion of direct review or the expiration of the lime for seeking such review; 

the date on which the impediment to filing an application created by State 
action in violation of the Constitution or laws of the United States is removed, if the 
applicant was prevented from filing by such State action; 

the date on which the constitutional right asserted was initially 
recognized by the Supreme Court, if that right has been newly recognized by the 
Supreme Court and made retroactively applicable to cases on collateral review; or 

the date on which the factual predicate of the claim or claims presented 
could have been discovered through the exercise of due diligence. 
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Furthenuore, "[t]he time during which a properly filed application for State post-conviction 

or other collateral review with respect to the pertinent judgment or claim is pending shall not be 

counted toward any period of limitation under this subsection." 28 U.S.C. § 2244(d)(2). 

Petitioner's conviction was affirmed by the intermediate appellate court on November 8, 

2006. The Texas Court of Criminal Appeals granted petitioner an extension of time in which to file 

a petition for discretionary review. However, petitioner filed his petition for discretionary review 

after the extension period had expired, and the Texas Court of Criminal Appeals dismissed the 

petition for discretionary review as untimely. Thus, petitioner's conviction became final on the last 

day for seeking further direct review expired, March 16, 2007. See Roberts v. Cockrell, 319 F.3d 

690, 694 (5th Cir. 2003). Accordingly, petitioner's petition was due on or before March 16, 2008, 

absent any tolling. 

Petitioner's first state application was filed on October 26, 2007, and was denied by the 

Texas Court of Criminal Appeals on December 12, 2007. Thus, the limitations period was tolled 

for a period of 47 days. Therefore, this petition was due no later than May 2, 2008. 

Petitioner filed his second application for state writ of habeas corpus on June 14, 2011 

raising new claims. The application was dismissed as an abuse of the writ. As the application was 

filed long after the expiration of the one-year limitations period, the application did not serve to toll 

the limitations period. See Scott v. Johnson, 227 F.3d 260, 263 (5th Cir. 2000). Further, petitioner's 

new claims do not relate back to the original petition because, as the respondent contends, they are 

separate and distinct from the claims originally asserted. See May/c v. Felix, 545 U.S. 644, 654-664 

(2005). Finally, petitioner has failed to show the existence of rare and exceptional circumstances 

such as to warrant equitable tolling. Therefore, all claims raised in petitioner's amended petition, 

mailed on August 22, 2011, are time-barred. 

91 
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II. Ineffective Assistance of Counsel 

Petitioner claims trial counsel provided ineffective assistance of counsel for (a) eliciting 

damaging testimony from the complainant; (b) failing to conduct any pre-trial investigation on 

Lowell Frederick; (c) failing to obtain a ruling or hearing on several discovery motions; and (d) 

failing to specifically ask the venire individually if they could assess a minimum sentence of five 

years. Additionally, petitioner alleges he was denied effective assistance of counsel on appeal 

because appellate counsel failed to (a) secure a copy of the sealed jury notes containing important 

information on two viable trial errors; (b) obtain the required affidavit from any juror; and (c) inform 

the court of appeals that Rory Risinger was willing to discuss his knowledge of case with defense 

attorneys. 

When addressing the issue of what a petitioner must prove to demonstrate an actual 

ineffective assistance of counsel claim, courts look to the standard set forth in Strickland v. 

Washington, 466 U.S. 668 (1984). See United States v. Grainmas, 376 F.3d 433, 436 (5th CH. 

2004). In order to show that counsel was ineffective a petitioner must demonstrate: 

First... that counsel's performance was deficient. This requires showing that counsel 
macic errors so serious that counsel was not functioning as the "counsel" guaranteed 
the defendant by the Sixth Amendment. Second, the defendant must show that the 
deficient performance prejudiced the defense. This requires showing that counsel's 
errors were so serious as to deprive the defendant of a fair trial, a trial whose result 
is reliable. Unless a defendant makes both showings it cannot be said that the 
conviction or death sentence resulted in a breakdown of the adversarial process that 
renders the result unreliable. 

Strickla7d1  466 U.S. at 687. In order to prove the prejudice prong, a petitioner "must show that there 

is a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding 

would have been different." Day v. Quarterman, 566 F.3d 527, 536 (5th Cir. 2009). "Strickland 

10 
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asks whether it is 'reasonably likely' the result would have been different." Harrington v. Richter, 

562 U.S. 86, 131 S.Ct. 770, 791-92, 178 L.Ed.2d 624 (2011). 

The burden of proof in a habeas corpus proceeding attacking the effectiveness of trial 

counsel is upon the petitioner, who must demonstrate counsel's ineffectiveness by a preponderance 

of the evidence. See Martin v. Maggio, 711 F.2d 1273, 1279 (5th Cir. 1983). A habeas petitioner 

must "affirmatively prove," not just allege, prejudice. Day, 556 F.3d at 536. If a petitioner fails to 

prove the prejudice part of the test, the Court need not address the question of counsel's 

performance. Id. A reviewing court "must strongly presume that trial counsel rendered adequate 

assistance and that the challenged conduct was the product of a reasoned trial strategy." Wilkerson 

v. Collins, 950 F.2d 1054, 1065 (5th Cir. 1992). In determining the merits of an alleged Sixth 

Amendment violation, a Court "must be highly deferential" to counsel's conduct. Strickland, 466 

U.S. at 687. 

Whether the representation was deficient is determined as measured against an objective 

standard of reasonableness. Kitchens V. Johnson, 190 F.3d 698, 701 (5th Cir. 1999). "A conscious 

and informed decision on trial tactics and strategy cannot be the basis for constitutionally ineffective 

assistance of counsel unless it is so ill chosen that it permeates the entire trial with obvious 

unfairness." United States v. Jones, 287 F.3d 325, 331 (5th Cir. 2002) (quoting Garland v. Maggio, 

717 F.2d 199, 206 (5th Cir. 1983)). "There is a strong presumption that counsel's conduct falls 

within a wide range of reasonable professional assistance." Woodward v. Epps, 580 F.3d 318, 329 

(5th Cir. 2009) (quoting Roinero v. Lynaugh, 884 F.2d 871, 876 (5th Cir. 1989)). 

Strategic decisions made by counsel during the course of trial are entitled to substantial 

deference in the hindsight of federal habeas review. See Strickiand 466 U.S. at 689 (emphasizing 

that "[j]udicial scrutiny of counsel's performance must be highly deferential" and that "every effort 

11 
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[must] be made to eliminate the distorting effects of hindsight"). A federal habeas corpus court may 

not find ineffective assistance of counsel merely because it disagrees with counsel's chosen trial 

strategy. See Crane v. Johnson, 178 F.3d 309, 312 (5th Cir. 1999). 

On direct appeal, the intermediate appellate court stated, in pertinent part, the following: 

Appellant [Mitchell] contends lead counsel was ineffective because he failed to 
interview the complainant and three other State's witnesses. Counsel's duty to 
investigate is not categorical; rather, he must make reasonable investigations. 
McFarland v. State, 928 S.W.2d 482, 501 (Tex. Crim. App. 1996). A decision not 
to investigate is assessed for reasonableness under all the circumstances and 
counsel's judgment is entitled to deference. Id. Mitchell's trial lawyer testified that 
Orange County has an "open-file policy," and each of his lawyers stated that he 
reviewed the State's file. They also conducted personal interviews of some of the 
witnesses and several potential witnesses. There is no indication in the record that 
any of the State's witnesses they failed to interview, three of whom were children, 
were willing to communicate with trial counsel. 

Mitchell also complains that trial counsel's failure to subpoena a witness named 
Lowell Frederick to testify in the trial's guilt phase was not an objectively reasonable 
trial strategy. Trial counsel indicated the decision not to call Frederick was a 
strategic one based in part on a statement Frederick gave the police and on counsel's 
personal acquaintance with this witness. The defense did call Frederick as a witness 
in the punishment phase, at the behest of Mitchell and his family. Frederick 
contradicted another witness's story about having seen two young girls in towels 
with [Mitchell], but the State effectively rebutted Frederick's testimony by showing 
he did not testify truthfully about having been contacted by authorities and having 
refused to give a statement. 

Next, Mitchell complains that trial counsel should have called Constable Parker 
Thompson to impeach the complainant's testimony with evidence of a shoplifting 
incident in which Constable Thompson discovered the child had initially been 
untruthful. Trial counsel stated that failing to call the constable was a strategic 
decision based upon his investigation, which revealed that the witness would have 
provided negative testimony. Furthermore, the testimony provided by Constable 
Parker in the motion for new trial hearing did not establish that the witness would 
have provided admissible character or impeachment evidence had he testified at trial. 
See TEX. R. EVD. 608, 609. 

12 
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Mitchell v. State, Slip Op. *56.  See Sumner v. Mata, 449 U.S. at 546-47 (holding that state 

appellate courts' findings are entitled to the same respect that trial judges' findings receive). And 

with regard to the punishment phase claim, the appellate court found that: 

The appellant [Mitchell] also contends trial counsel provided ineffective assistance 
by failing to "specifically ask the venire individually if they could assess a minimum 
sentence of five (5) years in the instant case." Mitchell's trial attorneys were not 
asked about their july selection strategy during the motion for new trial hearing. The 
record reflects that the prosecutor questioned the venire about considering the 
minimum sentence. Trial counsel challenged for cause based upon a 
veniremember's response to the minimum punishment range. Counsel may have 
been satisfied with the responses elicited by the prosecutor, and decided to 
concentrate on other matters. On the record before us, we cannot determine that 
counsel's conduct in voir dire fell below prevailing standards of professional norms. 
Especially in light of the nature of the offense, which involved a long-term pattern 
of sexual abuse and exploitation of the family relationship, we cannot say that the 
long length of the sentence was the product of counsel's performance rather than the 
jury's reasoned assessment of a punishment appropriate for this case. 

Mitchell v. State, Slip Op. *7 

On state habeas review, the trial court found the following: 

The Court finds that there are no controverted, previously unresolved facts material 
to the legality of the applicant's confinement. Applicant had different counsel on 
appeal than his trial counsel. His appellate counsel fully explored the issues 
regarding ineffective assistance of counsel at trial, both by a hearing on a Motion for 
New Trial and on direct appeal. Relief based on ineffective assistance at trial was 
denied both by the Trial Court and the Appellate Court. The complaints now raised 
by writ about appellate counsel's performance give rise to no controverted, 
previously unresolved facts. 

Exparte Mitchell, No. WR-68,946-0 1, at 15. The application was denied without written order on 

findings of the trial court without a hearing. Id. at Cover. 

a. Trial Counsel 

1. Eliciting Damaging Testimony 

Petitioner alleges counselor Alford elicited damaging testimony from the complainant, 

Ashley. Petitioner claims counsel exposed a lack of evidence regarding count two of the indictment 
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which the prosecution then, during redirect examination, "saturated the record with testimony from 

the complainant that was relative to the allegations." Petitioner claims that had counsel not 

questioned the witness, the charge in count two would have been ripe for granting a directed verdict 

or ripe for a legal sufficiency challenge on direct appeal. 

A review of the record reveals the state first elicited testimony from Ashley on direct 

examination about the 2003 aggravated sexual assault allegations against petitioner regarding Count 

Two of the Indictment. Defense counsel then questioned the witness further, attempting to clarify 

her previous testimony. Petitioner has failed to satisfy his burden of rebutting the presumption that 

counsel was following a sound trial strategy. 

Moreover, where the facts adduced at trial overwhelmingly point to the defendant's guilt, 

as here, any ineffective assistance of counsel claim must fail for lack of prejudice. Moawad v. 

Anderson, 143 F.3d 942, 948 (5th Cir. 1998); Williams v. Scott, 35 F.3d 159, 164 (5th Cir. 1994). 

The fact that the jury found petitioner guilty and did not assess a lesser punishment than nine-nine 

years does not prove his attorneys rendered ineffective assistance under the applicable standards or 

that the outcome of the proceedings would have been any different had the alleged acts or O1ThSSiOflS 

not occurred. Accordingly, petitioner has failed to show either deficient performance or prejudice. 

Petitioner has failed to show either that the state court adjudication was contrary to, or 

involved an unreasonable application of, clearly established federal law, as determined by the 

Supreme Court of the United States or that the state court adjudication resulted in a decision that was 

based on an unreasonable determination of the facts in light of the evidence presented in the state 

court proceeding. Accordingly, petitioner's ground for relief should be denied. 

14 
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ii. Failing to Conduct Pre-Trial Investigation 

Next, petitioner contends counsel provided ineffective assistance by failing to investigate 

Lowell Frederick, and for failing to issue a subpoena for Frederick to have been called to testify at 

the guilt-innocence phase of the proceeding. 

A review of the records reveals counsel had investigated the case, researched the case, and 

knew Frederick personally. Counsel Alford believed Frederick was not credible, and his personal 

knowledge of Frederick was part of the reason he did not call his as a witness during the guilt-

innocence phase of the trial. Alford also conceded that Frederick's credibility was impeached 

during the punishment phase of the trial. Additionally, counsel LeBlanc indicated he had contacted 

several potential witnesses, including Frederick. Petitioner has failed to show it was deficient 

performance for trial counsel to refrain from calling a person determined not to be a good witness 

and who could possibly open the door to damaging cross-examination. 

As previously set forth, in light of the overwhelming evidence against petitioner, the fact that 

the jury found petitioner guilty and did not assess a punishment less than nine-nine years does not 

prove his attorneys rendered ineffective assistance under the applicable standards or that the 

outcome of the proceedings would have been any different had the alleged acts or omissions not 

occurred. Accordingly, petitioner has failed to show either deficient performance or prejudice. 

Petitioner has failed to show either that the state court adjudication was contrary to, or 

involved an unreasonable application of, clearly established federal law, as determined by the 

Supreme Court of the United States or that the state court adjudication resulted in a decision that was 

based on an unreasonable determination of the facts in light of the evidence presented in the state 

court proceeding. Accordingly, petitioner's ground for relief should be denied. 

15 
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W. Failure to Obtain Ruling 

Next, petitioner claims counsel was ineffective for failing to obtain a ruling or hearing on 

several discovery motions. Petitioner's allegations, however, are refuted by the record. On March 

7, 2005, the trial court entered an order granting discovery of witnesses, statements, Brady material, 

tangible objects, informants, and criminal records. Accordingly, petitioner has failed to show 

deficient performance. Additionally, petitioner has failed to show prejudice related to his claims. 

Petitioner has failed to show either that the state court adjudication was contrary to, or 

involved an unreasonable application of, clearly established federal law, as determined by the 

Supreme Court of the United States or that the state court adjudication resulted in a decision that was 

based on an unreasonable determination of the facts in light of the evidence presented in the state 

court proceeding. Accordingly, petitioner's ground for relief should be denied. 

iv. Failure to Specifically Question Ven ire 

Finally, petitioner contends trial counsel was ineffective for failing to allow a venire panel 

member the opportunity to answer a question on possible bias. Petitioner claims counsel's actions 

worked to his detriment by allowing the jury to contain a member whose possible bias was never 

allowed to surface. 

However, a review of the questioning reveals counselor LeBlanc asked Mr. Snell if, 

regardless of the fact that he has a relative working in law enforcement, he felt he could be a fair and 

impartial juror in this case. Mr. Snell did not answer negatively, and counsel proceeded to question 

the second row. Also, when generally questioning each of those with ties to law enforcement on the 

first row if they could be a fair and impartial juror in the case again Mr. Snell did not answer 

negatively. Further, there is nothing in the record indicating Mr. Snell would have answered in the 

affimiative. 

16 
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Petitioner raised this issue in his state application for writ of habeas corpus which was denied 

by the Texas Court of Criminal Appeals. The prospective juror was questioned regarding bias, and 

there is nothing in the record indicating he could not be fair and impartial. Petitioner has failed to 

overcome his burden of proof regarding the determination that counsel's performance was not 

deficient, nor has he shown he was prejudiced by the alleged deficient performance. Petitioner has 

failed to show either that the state court adjudication was contrary to, or involved an unreasonable 

application of, clearly established federal law, as determined by the Supreme Court of the United 

States or that the state court adjudication resulted in a decision that was based on an unreasonable 

determination of the facts in light of the evidence presented in the state court proceeding. 

Accordingly, petitioner's ground for relief should be denied. 

b. Appellate Counsel 

In addition to his assertions of ineffective assistance on the part of trial counsel, petitioner 

also alleges he was denied effective assistance of counsel on appeal because appellate counsel failed 

to (a) secure a copy of the sealed jury notes containing important information on two viable trial 

errors; (b) obtain the required affidavit from any juror; and (c) inform the court of appeals that Rory 

Risinger was willing to discuss his knowledge of case with defense  -attorneys. 

A claim asserting ineffective assistance of appellate counsel is reviewed under Strickland's 

performance and prejudice prongs. See Henderson v. Quarterman, 460 F.3d 654, 665 (5th Cir. 

2006) (recognizing that Strickland applies to ineffective assistance of appellate counsel claims). A 

petitioner alleging ineffective appellate representation "must first show that his counsel was 

objectively unreasonable . . . in failing to find arguable issues to appeal - that is, that counsel 

unreasonably failed to discover nonfrivolous issues and to file a merits brief raising them" and then 

"demonstrat[e] prejudice. That is, he must show a reasonable probability that, but for his counsel's 

17 
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unreasonable failure ... he would have prevailed on his appeal." Smith v. Robbins, 528 U.S. 259, 

285-86, 120 S.Ct. 746, 145 L.Ed.2d 756 (2000). 

Appellate counsel "need not (and should not) raise every nonfrivolous claim, but rather may 

select from among them in order to maximize the likelihood of success on appeal." Smith v. 

Robbins, 528 U.S. at 288 (citing Jones v. Barnes, 463 U.S. 745, 103 S.Ct. 3308, 77 L.Ed.2d 987 

(1983)). Thus, it is possible that an ineffective assistance claim maybe "based on counsel's failure 

to raise a particular claim, but it is difficult to demonstrate that coüisel was incompetent." id. 

(citing Gray v. Greer, 800 F.2d 644, 646 (7th Cir. 1986)). To demonstrate that a failure to raise an 

issue was deficient, a petitioner must show that a particular nonfrivolous issue was clearly stronger 

than issues that counsel did present. Id. 

Petitioner's claims are conclusory and lack support in the record or have been determined 

against him in state court proceedings. Petitioner has failed to show either that the state court 

adjudication was contrary to, or involved an unreasonable application of, clearly established federal 

law, as determined by the Supreme Court of the United States or that the state court adjudication 

resulted in a decision that was based on an uni-casonable determination of the facts in light of the 

evidence presented in the state court proceeding. Accordingly, petitioner's grounds forrelief against 

appellate counsel should be denied. 

Conclusion 

For the reasons set forth above, petitioncr has failed to show either that the state court 

adjudication was contrary to, or involved an unreasonable application of, clearly established federal 

law, as determined by the Supreme Court of the United States or that the state court adjudication 

resulted in a decision that was based on an unreasonable determination of the facts in light of the 
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evidence presented in the state court proceeding. Accordingly, petitioner's grounds for relief should 

be denied. Therefore, the petition should be dismissed. 

Recommendation 

Petitioner's petition for writ of habeas corpus should be denied and dismissed. 

Objections 

Within fourteen days after being served with a copy of the magistrate judges  report, any 

party may serve and file written objections to the findings of facts, conclusions of law and 

recommendations of the magistrate judge. 28 U.S.C. § 636 (b)(1)(C). 

Failure to file written objections to the proposed findings of facts, conclusions of law and 

recommendations contained within this report within fourteen days after service shall bar an 

aggrieved party from the entitlement of de novo review by the district court of the proposed findings, 

conclusions and recommendations and from appellate review of factual findings and legal 

conclusions accepted by the district court except on grounds of plain error. Douglass v. United 

Services Automobile Association, 79 F.3d 1415, 1417 (5th Cir. 1996) (en banc); 28 U.S.C. § 

636(b)(1); FED. R. CIV. P. 72. 

SIGNED this 18 day of November , 2016. 

tL---- /. 4-  -,- 
KEITH F. GIBLIN 
UNITED STATES MAGISTRATE JUDGE 

19 



Case 1:08-cv-00037-TH-KFG Document74 Filed 02/22/17 Page 1 of 3 PageD #:. 628. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF TEXAS 

BEAUMONT DIVISION 

JOHN DOUGLAS MITCHELL § 

VS. § CIVIL ACTION NO. 1:08cv37 

DIRECTOR, TDCJ-CID § 

MEMORANDUM ORDER OVERRULING PETITIONER'S OBJECTIONS AND 
ADOPTING THE MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION 

Petitioner John Douglas Mitchell, an inmate confined at the Eastham Unit of the Texas 

Department of Criminal Justice, Correctional Institutions Division, proceedingpro Se, brought this 

petition for writ of habeas corpus pursuant to 28 U.S.C. § 2254. 

The court referred this matter to the Honorable Keith F. Giblin, United States Magistrate 

Judge, at Beaumont, Texas, for consideration pursuant to applicable laws and orders of this court. 

The Magistrate Judge recommends the petition be denied and dismissed. 

The court has received and considered the Report and Recommendation of United States 

Magistrate Judge filed pursuant to such order, along with the record, pleadings and all available 

evidence. Petitioner filed objections to the magistrate judge's Report and Recommendation. 

The court conducted a de novo review of the objections in relation to the pleadings and the 

applicable law. See FED. R. C1V P. 72(b). After careful consideration, the court concludes 

petitioner's objections should be overrUled. 

Petitioner's claims brought in his amended petition were dismissed by the Texas Court of 

Criminal Appeals for abuse of the writ. Petitioner has failed to show cause and prejudice or a 

miscarriage of justice regarding the claims. Accordingly, such claims are unexhausted and 

procedurally barred. Further, the claims are barred by limitations. 

The court has thoroughly reviewed all claims properly before the court and has determined 

petitioner's claims are without merit.' Additionally, petitioner has failed to show either that the state 

Even assuming, arguendo, petitioner's claims in his amended petition are properly before the court, the claims are 
without merit. 



Case 1:08-.cv-00037-TH-KFG Document 74. File,th02122117 Page 2 of 3 PagelD #: 629..,. 

court adjudication was contrary to, or involved an unreasonable application of, clearly established 

federal law, as determined by the Supreme Court of the United States or that the state court 

adjudication resulted in a decision that was based on an unreasonable determination of the facts in 

light of the evidence presented in the state court proceeding. Accordingly, petitioner's petition for 

writ of habeas corpus should be denied. 

Furthermore, petitioner is not entitled to the issuance of a certificate of appealability. An 

appeal from ajudgment denying federal habeas corpus relief may not proceed unless ajudge issues 

a certificate of appealability. See 28 U.S.C. § 2253; FED. R. APP. P. 22(b). The standard for granting 

a certifiate of appealability, like that for granting a certificate of probable cause to appeal under 

prior law, requires the movant to make a substantial showing of the denial of a federal constitutional 

right. See Slack v. McDaniel, 529 U.S. 473, 483-84 (2000); Elizalde v. Dretke, 362 F.3d 323, 328 

(5th Cir. 2004); see alio Barefoot v. Estelle, 463 U.S. 880, 893 (1982). In making that substantial 

showing, the movant need not establish that he should prevail on the merits. Rather, he must 

demonstrate that the issues are subject to debate among jurists of reason, that a court could resolve 

the issues in a different manner, or that the questions presented are worthy of encouragement to 

proceed further. See Slack, 529 U.S. at 483-84. Any doubt regarding whether to grant a certificate 

of appealability is resolved in favor of the movant, and the severity of the penalty may be considered 

in making this determination. See Miller v. Johnson, 200 F.3d 274, 280-81 (5th Cir.), cert. denied, 

531 U.S. 849 (2000). 

Here, petitioner has not shown that any of the issues raised by his claims are subject to debate 

among jurists of reason. The factual and legal questions advanced by petitioner are not novel and 

have been consistently resolved adversely to his position. In addition, the questions presented are 

not worthy of encouragement to proceed further. Therefore, petitioner has failed to make a sufficient 

showing to merit the issuance of a certificate of appealability. Accordingly, a certificate of 

appealability shall not be issued. 
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ORDER 

Accordingly, petitioner's objections are OVERRULED. The findings of fact and 

conclusions of law of the magistrate judge are correct and the report of the magistrate judge is 

ADOPTED. A final judgment will be entered in this case in accordance with the magistrate judge's 

recommendations. 

SIGNED this the 22 day of February, 2017. 

Thad Heartfleld 
United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF TEXAS 

BEAUMONT DIVISION 

JOHN DOUGLAS MITCHELL § 

VS. § CIV]ILACTIONNO. 1:08cv37 

DIRECTOR, TDCJ-CID § 

FINAL JUDGMENT 

This action came on before the Court, Honorable Thad Heartfield, District Judge, presiding, 

and the issues having been duly considered and a decision having been duly rendered, it is 

ORDERED and ADJUDGED that the above-styled petition for writ of habeas corpus is 

DENIED and DISMISSED. 

All motions by either party not previously ruled on are hereby DENTED. 

SIGNED this the 22 day of February, 2017. 

5 
Thad Heartfield 
United States District Judge 
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