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QUESTION(S) PRESENTED

Whether.the District Jhdge-when adépting a Magistrate.Report

and Recommendation must fully expound ppoh_his reasoning?

Whether overwhelming evidence exist when a defendant is

atquitted on two (2) out.of'three»iB).chérges?

Whether a magistrate judge may point to inconsistent

statements on behalf of the defense, and ignore inconsistent

statements of the prosecutor's witnesses?

Whether a fédefaincdﬁrt has the'duty to.fully develop and

dispose of grounds that are admitted to by the State to have

been inadequately developed?

Whether the federal courts are required to apply the proper

standard when analyzing.a cigiﬁ?

When does the period for the purposes of liﬁifations begin

under 28 U.S.C. § 2244(d)(1)?
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"IN THE
SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to

review the judgement below.

OPINIONS BELOW
The opinion of the United States court of appeals appears at
Appendix - A to the petition and is unpublishéd.
The opinion of the United States district court appears at

Appendix - B to the petition and is unpublished.

JURISDICTION
The dafe on which the United States Court of Appeals decided my
case was February 1, 2018. A timely petition for rehearing was
denied by the United States.Court of Appeals on the following
date: February 23, 2018, and a copy of the order denying
rehearing appears at Appendix - D. | -
The _jurisdiction of this Court 1is invoked wunder 28 U.S.C.
§1254(1). | |
CONSTITUTIONAL AND STATUTORY PROVISION INVOLVED

Pursuant to Supreme Court rule 14(f) the constitutional and
statutory provision are to be set out in the Appendix and "their
‘citation alone sufficies at this point, and their pertinent text
shall be set out in the appendix referred to in subparagraph’

1(i)."

( PAGE 1 of 23)



U.S.Const. U.S.Const.Amend. V.ot tnereeeeeeeeonnoenenesanannnn E

U.S.Const. U.S.Const.Amend. VI.... . iieiiiiiieinreeenoneenennne F
U.S.Const. XIV. Section 1. (In pertiment part)........evevuun.. G
Tex. Code of Criminal Procedure Art. 11.01.......00uivirunnnnnnn H
Tex. Code of Criminal Procedure Art. 11.04....0 vt iuinnennnns I
Tex. Code of Criminal Procedure Art. 11.07.....c.vveiirnrnennnn. J
28 U.S.C. § 2244 .. it it ittt e e e e K
28 U.S.C. § 2253, ittt iiiitiitteeet ettt L
28 U.S.Co § 2254 ussinean e, e M
Texas Penal Code § 22.021.......... PR P N =
28 U.S.C. § 636(b)euvenn.... e o
28 4.5.C. § 636(b) 1) et e e i e P

STATEMENT OF THE CASE

The Petitioner was convicted in the 163rd District Court of
Orahge County,'Texas, of Aggravated Sexﬁal Assault of a Chifd,
pursuant to Texas Penal Code § 22.621. (See, Appendix - N) The
Petitioner sought a direct appeal, and a Pétitibn for
Discretionary review in the. Texas Court of Criminal Appeals.
Subsequently, the petitioner sought a Sfate Habeas Corpus
pursuant to Texas Code of Crimimal Procedure Art. 11.07. (See,
Appendix - J) The Petitioner was denied without a written order
in the Texas Court of Criminal Appeals.

Subsequently, the petitioner sought a Petition for Federal
Writ of Habeas Corpus, in the United States District Court,

Eastern District of Texas, Beaumont Division. (See, Appendix

( PAGE 2 of 23 )



- M,- B,~ C)

The Petitioner was denied a federal writ of habeas corpus,
in cause no. 1:08cv37, on February 22, 2017. The Petitioner
timely sought a Certificate of Appealability im the United States
Court of Appeals for the Fifth Circuit, Appeal no. 17-403262, and
was denied on Fébruary 1, 2018. The Petitiomer filed a timely
motion for consideration which was denied on February 23, 2018.

The Petitioner was denied the effective assistance of
counsel by his trial and his appeallate counsel, which he
asserted in his initial § 2254 application on the merits. The
district court found that the claims that the Petitionmer raised
in his supplémental § 2254 application were time barred, despite
being supported by sworn affidavits within the one (1) years
period of limitations under § 2244&.

The Court of Appeals for the Fifth Circuit improperly denied
the COA based upon an improper application of law by determining
the merits of the claims prior to any actual appeal being filed;
in that: "To the extent that he fails to reassert the substantive
claims that he set forth in his § 2254 application, he has
abandoned those arguments. See, Hughes v. Johmnsom, 191 F.3d_607,

612-13 (5th Cir. 1999)" (See, Appendix - A, at 2)

REASONS FOR GRANTING THE PETITION
On or about February 1, 2018, the United States Court of
Appeals for the Fifth Circuit, issued a judgement and mandate in

appeal no. 17-40262, wherein, the Fifth Circuit denied the

( PAGE 3 of 23 )



petitioqer's\petition for certificate of appealability, however,'
the Court stated improperly, that: "To the extent that he fails
to reassert the substantive claims that he set forth in his §
2254 application, he has abondoned those arguments. See, Hughes
v. Johnson, 191 F.3d 607, 612-13 (5th Cir. 1999)" (See, Appendix
- A, at 2)

The standard set forth in the Fifth Circuit citing Hughes v.
Jehnson, supra; was held im 1999, however, in 2003, this
Honorable Court held:

"We do not require petitioner to prove, before issuance of a

COA, that some jurists would grant the petition for habeas

corpus. Indeed, a claim can be debateable even though every

jurist or reéson might agree, after receiving full
consideration, that petitioner will not prevail. As we
stated in Slack, "“[w]lhere a district court has rejected the
showing required to sétisfy § 2253(c) is straightforward:

The petitionmer must demonstrate that reasonable jurist would

find thé district court's assessment of the constitutional

claims debatable or wrong."

Miller-El v. Cockrell, 529 U.S. 322, 338, 123 S.Ct. 1029, 1040,

154 L.Ed.2d 931 (2003)--(Internal citations omitted)

Futhermore; this Hénorable Court held that a petitioner must
only demonstrate and/or present a ‘prima facie .claim." Id.
Granted, the application of a "prima facie case,” in Miller-El,
was applied to a Batson, violation, the premises remain the same;

a petitioner is neot required .to demonstrate that he would prevail

( PAGE & of 23 )



on the "substantive claims that he set for in his § 2254
application," prior to the issuance of a COA pursuant to 28
U.s.c. § 2253(c)(2). 1d.

Arguendo, the Fifth Circuit assertion that the petitioner
must "reassert the substantive claims that he set forth in his §
2254 application," is correct, the Petitiomer must first‘meet the
issuance of a COA requirements prior to amy reasserting of his
claims presented in § 2254. Miller-El, clearly established
federal law applicable inm this case, requires the issuance of a
COA prior to any determination on the merits by the Fifth
Circuit. |

The Fifth .Circuit, is bypassing the protections of the
United States Constitution and Federal law as determined by this
Honorable Court is Determining the merits qf the claims on the
substantive claims prior to any actual appeal in this case. (See,
Appendix A, p. 2) Therefore, any arguments by the Petition of an
Application for COA prior to an actual issuance of said COA wouid
have been premature. Thus, the failure to make a full and
thorough de novo.review of the record in the instant case is
improper and contrary to federal law as determined by this
Honorable Court.

Therefore, the Court of Appeals for the Fifth Circuit, has,
entered a decision in conflict with the decision of another
United States court rof aépeals on the .same matter; and has
| decided an important qdestion of federal law in a way that

conflicts with a decision by a state court of last resort; and/or

{MPQGE 5 of 23 )



has so far departed from the accepted and usual course of
judicial proceedings, and/or sanctioned such a departure by a
lower court, as to call for an exercise of this Court's
supervisory power. Fﬁrthermore, the United States court of
appeals has decided an important question of federal law that has
not béen, but should be, settled by this Court, and/or has
decided an important question in a way that conflicts with
relevant decisions of this Court.
| I.
BRIEF IN SUPPORT OF QUESTION A:
Whether the District Judge when adopting a Magistrate Report
and Recommendation must fully expound upon his reasoning?
It is well established federal law that "the court must full
consider and dispose of each district and separate point raised

by the Petitioner. See, Flowers v. Blackburm, 759 F.2d 1194 (5th

Cir. 1985); Flowers v. Blackburm, 759 F.2d 1195 (5th Cir. 1985)"

Johnson v. McCotter, 635 F.Supp. 685, 687 (E.D.Tex. 1986)

A district court commits reversible error by making any of
the following mistakes: (1) failing to order or conduct a new
evidentiary hearing before reversing a factual finding by the
magistrate; orv93) failing to review the record independently
before deciding to reject or adopt the findings of the

magistrate. Hernandez v. Estelle, 711 F.2d 619, 620 (5th Cir.

1983); Williams v. Armqntrout, 855.F.2d 578, 579-580 (8th Cir.
1988)

In the instant case, the District Judge provides absolutely

( PAGE 6 of 23 )



zero reasoning for the decision of the court. Instead' the
District Judge makes summary statements concerning its
conclusion. Further, it appears the Court's decision is a mefe
pro forma decision rendered after little or no actual de novo
determination "after careful consideration, the court concludes
petitioner's objections should be overruled." (Appendix - A)

Any matter objected to by a party must be determined de movo
by the district judge, 28 U.5.C. § 636(b){(1); Rules Governing §
2254 Cases 8(b)(4). (Appendix - 0, - P) |

De novo review requires an independent determination by the

district Court. Washington v. EStelle, 648 F.2d 276, 282 (5th

Cir. 1981), cert. denied 454 U.S. 899 (1981) As well be addressad
below, the magistrate's report and recommendation relied, in
part, upon the credibility of witnesses. A de neve determination
. requires “careful scrutiny' that must be scrupously enforced when

magistrate's report turns on credibility issues. See, United

States v. Louis, 621 F.2d 1382, 1387 (5th Cir. 1980), cert.
denied 450 U.S. 935 (1931)

In making the substantial showing for issuance of a COA, the
Appellant need not establish that he would prevail oa the aarits.
Rather he must, demonstrate that the issues are subject to debata
among jurist of reason , that a court could resolve the issue im

a different manner, or that the questions presantad ara wortiy of

encouragenent to proceed further. Seas, Slack v. McBaniel, 529
U.5. 473 483-84 (2000). Any doubt whatnar to grant a COA is

rasolved in favor of tha wmovant, and sevarity of tae penalty nay
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be considered in making 'this determination. See, Miller v.

Johnson, 200 F.3d 274, 280-81 (Sth Cir. 2000)

Therefore, the Court of Appeals for the Flfth C1rcu1t has,

entered a declslon in conflxct w1th the declsxon of another- '

Y

VUnxted States court of appeals ~on the same matter; and has'
dec1ded an 1mportant questlon of federal law in a wvay that
conflicts with a decision by a state court of last resort; and/or
has so fardeparted from the accepted and usual course ‘_ofA' '
MJud1c1a1 proceedlngs, andior sancgloned such a. de‘parture' by a
4llower court, as to call for an exerc1se of this Court's
supervxsory power. Furthermore, the Unlted States courtof
appeals has dec1ded an 1mportant quest1on of federal law that has
not been, but should be, settled by this Court, and/or has
" decided an. imﬁortant question. in a .way.' that | conf‘lmilct‘sb with
"reie";;;ae‘aiea{;{;a;'af"‘;i;';;“féam. o |
- 11_

'BRIEF IN SUPPORT or QUESTI@N B'

Whether overwhelmxng ev1dence exlst when a defendant is
”acqu1t_ted on two (2) out of three (3) charges? - |

‘The magfstrate ' Judge repeatedly stated, 'ilncorrectly;
"Horeover where the facts adduced at trlal overwhelnungly pcnnted A
‘to the defendant's gu1lt as here, RS (Append1x - C, p- 1-';)
and, "As prevmusly set forth in 11ght of the overwhelmlng

euidence aga:.nst petltloner, - (Appenchx - ‘C', p. 15)

Houeuer, the magxstrate completely 1gnored ‘the fact that the

Petitl—oner was acqultted on two ‘of of the three charged offenses.

( PAGE 8 of 23 )



The magistrate judge cites the one sided "State's Brief on
appeal,” in fhe f#ctual summation of the case. (Appendix - C, pPP-
3-7) However, much of the factual summation is irrelevant as they
citation refer to portions of the evidence of which the
petitioner was acquitted. Therefore,' the magisttate has held
court on the Petitioner a second time, and found him guilty after
a jury acquitted him on these charges. (See, Appgndii_-'R)

The Pe;itiéher was‘acqqitted.on counts one and th;ee of the
indictment. The Magist:até aéknoﬁlédgés fhis fé;tf_(Appeqdé;v- C,
p.ll)lﬂowgvet, at no pgintuafye; the“m§gi§§rgte recognizes that
the petitiongr_ was acquitted on the two grounds, does the
magistrate or district judge ever :efg:encg this fact again.'The
Petitioner waé acquitted on counts one‘vapd three of the
indictment, therefore, there cannot be said to overwhelming. (See
4 RR 5, CR 57, 1709-1713)

Obviously, the jury, in the instant case, found the evidence
insufficient to suppert a conviction on counts one and three.
. Therefore, any assertion by the magistrate otherwise, for
justification of his decision, concerning overwhelming evidence
is misplaced.

In making the substantial showing for issuance of a COA, the
Petitioner need not establish that he would prévail on the
~merits. Rather he must demonstrate that the issues are subject to
debate among jurist of reason, that a ceurt could resolve the
issues in a different manmer, or that the questiops presented are

worthy.of enéeuragement to proceed furthér. See, Sl:éi} 429 U.S.
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at 483 84. Any doubt whether to grant a C@A 1s to be resolved in

favor of‘ the movant, and the seventy of the penalty may be‘

consldered in mak1ng thls determ1natxon., See,lniller V. Johnson,

”Wzoa F 2d at 280-81

Therefore, the Court of Appeals for the F1fth C1rcu1t has,
entered a declslon 1n confltct with the dec1s1on of auother;
United States court of appeals on the same matter, and has _
decided ‘an 1mportant questlon of federal law in a way that
conf11cts w1th a declslon by a‘state court of last resort, and/or
‘has so far departed from the' accepted and usual course of
‘Jud1c1a1 proceed:.ngs, and/or sanctloned such a departure by a
lower court, ~as  to- call for an exercrse 'of th1s.-Court s
_superv1sory power. Furthermore, the United States court» of
~appeals has declded an 1mportant quest1on of federal lav that has
not been, but_»should be, settled by this Court, and/or has_
rdeclded an 1mportant questlon 1n a way that confllcts with
relevant declsxons of thls Court. |

o .
BRIEF IN SUPPORT OF QUESTION C:

Whether ‘a lmag1strate Judge may point to inconsistent
;statements on hehalf of vthe defense, and 1gnore 1nconsxstent
statements of the prosecutor s witnesses?

_The_magrstrate first c1tes the State's Response on‘Direct
_Appeal at 3 8, concern1ng the cred1b111ty of Befense Witness

'Jerrlca M1tchell. (Appendlx - C, P. 7) Then the magxstrate point
to the credibility of Lowell Fredricks. (Appendix - C, p. 15) The

( PACE 10 of 23 )



magistrate points to aLleged_oyervhelming evidence, that does not
exist, and'credibi}ityfog_detepse vitnesses in the report and
vrecommendat1on. d

The Blstr1ct Judge _edopted” theee fiodio§§ qtt;ootVlaq
M1nd1cat1on of an adequate de novo rev1ew._

| A dlstrzct court commlts reversxble error by mak1ng any of

the followxng m.stakes' (1) fa111ng to order or conduct a new
ev1dentiary hearlng before revers~1ng a factual finding by ther
magietrate;_or 93) feiliog_to review the record indéﬁéﬂé&ﬁt1y
before: deciding to reject or adopt the 'findioge"of..tﬂe_
magistrate. uernandez‘v.'iiiéiigf 711 F.2d 619,‘616”(5th“Ci£.
1983); Willia-s v. Arnontrout, 855 F. 2d 573, 579 -580 (8th clr.‘

1988)

‘Contained éitﬂiawtheiobjections'toAtﬁe'ﬁegietretetreport-aod-'
recoomendetion‘.was 'the;Apetitiooer‘s Exhibits 'A'”ooddlé}-'Theee"
Exhibits were :deﬁooStrative ofv inconéietent :etetements of the
"ététe's”ﬁitoesses;ﬂhoﬁever,'thesehierefcoooietely ignored witﬁio
'the'report”and-recoooeodatioo of‘tﬁe Maéistrete 53é°£5e Final
Grder'of'the'District.Jodge. Fﬁrthefma}é} the coﬁble{haot'A;ﬁiee_
| Rainweter:coooitted perjurj.oﬁ the'staodeoriog cross;exemination
concerning the nature of the alleged offendlng conduct of the.
pet1tloner. (2 RR 296) These record cltatlon are attached hereto
at (Append1x - R, Exhxblts, A, B, C D, and E) for convenience
and consideration of the Court. o

Much of the | report end recommendation relies upoo

cred1b111ty of wltnesses, however, the magistrate ‘failed to

( PAGE 11 of 23 )



conduot'any.fornwof hearlng, despite'multiple'request-from the
petitloner. ?urthermore,‘any adoption of the recommendation's of
‘the magistrate,”afterutimely objection,-was misplaced‘aslwell.

The Petitionmer reeognizes thatlhe is unahle to locate any
substantial similar or eorresponding case'law'onvthis‘particular
issue, however, it standsv.to"reasonn‘thatu a federal haheas
petition is to be a full.and fair hearing“on the issues before
the Court, and not merely a one szded dog- and-pony show in favor
of the State's pos1tlon.

In mak1ng the substantial“showing for"issuance of a_COA, the
| Petitioner; need not vestablish that' he would' prevall on the
merits, Rather.he‘nust denonstrate.that thellssues are subject to
debate among jurist of reason,“that a court could resolve the
_issues in a dxfferent manner, or that the quest1ons presented are
worthy of encouragement to proceed further. See, Slack, 429 u. S.
at 483-84. Any doubt whether to grant a COA is to be resolved in
favor of the movant, and the severity of the penalty may be
con81dered in mak1ng thls determ1nat1on., See, Hxller v. Jehnson,

200 F. 2d at 280- 81

Therefore, the Court of Appeals for the Fifth C1rcu1t has,
entered a dec1s1on ‘in conflxct wlth the decision of another
"Unlted States court of appeals en the same matter, and has
decided an important questlon of federal law in a waj that
conflicts with a decision by a state court.ofvlast resort; and/or
bhasv so far departed froml the accepted' andlpusual course of

judicial proceedings,.and/or sanctioned such a .departurev by a
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lower court, as to call for an exercise of this Court's
supervisory power. Furthermore, the United States court of
appeals has decided an important question of federal law that has
not been, but should be, settled by this Court, and/or‘ has
decided an important question in a way that conflicts with
relevant decisions of this Court.
Iv.
BRIEF IN SUPPORT OF QUESTION D:

Whether a federal court has the duty to fully develop and
dispose of grounds that are admitted to by the State to have been
inadequately developed?

In the instant case, the Magistrate cited ‘the Court of
Appeal in that:

"Counsel may have been satisfied with the response
elicited by the prosecutor, and decided to concentrate
on other matters. On the record before us, we cannot
determine that counsel's conduct in voir dire fell
below prevailing standards of professional norms.
Especially in 1light of the nature of the offense,
which involved a long-term pattern of sexual abuse and
exploitation of the family relationship, we cannot say
that the long length of the sentence was the product
of counsel's performance rather than the jury's
reasoned assessment of a punishment appropriate for
this case."

(Appendix - C, at p. 13)
The Magistrate continues with citations of the habeas
court's findings:

"The Court finds that there are no controverted,
previously unresolved facts material to the legality
of the applicant's confinement. Application had
different counsel on appeal than his trial counsel.
His appellate counsel fully explored the issues
regarding ineffective assistance of counsel at trial,
both a hearing on a Motion for new Trial and on direct

 ( PAGE 13 of 23 )



appeal. Relief based on ineffective assistance of
trial was denied both by the Trial Court and the
Appellate Court. The complalnts now raised by writ
about appellate counsel's performance g1ve rise to no
controverted, previously unresolved facts.

(Append1x - C, p. 13)

These findings are in direct conflict w1th one another. The
Court of Appeals plainly state the record was 1nsuff1c1ent to
determlne the issues of counsel's performance, and then, the
"trlal court found an adequate record upon habeas. Therefore, the
'dec1s1on of the State court was based upon an unreasonable
determination of the facts as adduced in the State Court
proceedings. 28 U.S.C. § 2254(d)(1-2) (Appendix - M) |
|  The reSolution of rhe‘factuel diépute”in most federal habeas

petitions requires an‘evidehtiary hearing. Towﬁéepd vi'ééih;”372

U.S. 293, 312 (1963) See also, Rules‘Governing Section 2254 Cases
8 -~ Advisory Committee Note: "By far the majority" of petitions
surviving summary judgement "require an evidentiary hearing."
Evidentiary hearings warranted when petition contained “specific
factual allegations not directly contradicted in the record."

‘United States v. Birdwell, 887 F.2d 643, 645 (5th Cir. 1989)

Furthermore, district court must hold evidenriary hearing on
facthally disputed constitutional issues when adequate relevant
evidence does not appear in state court record. Prejeeﬁ-r; S-ith,

889 F.2d 1391, 1403 (5th Cir. 1989)

In the instant case, the Court of Appeals recognized that
the State Court record was insufficient to make a proper

determination of the issues. (Slip Op. at 7: Appendix - ¢, at 13)
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Then the district court reversed its opinion concerning this
finding. (Appendix - C, at 13) Therefore, a factual issue rgﬁain;
unresolved in the instant case.

The Petitioner made multipie requést ané/éf motions in the
fédgrgi. court fgr dgtetminé;iénr 6f‘-this very issue. (See,
Abpendix - R)‘The magistrate.either denied these_réquést/motions
v pugxight, or ’réqued to consider these valid mofions. fpt_
discovery. |

Thgsévissugswwere properly queéted to by the Petitioner,
and the District Court ap?eérs to have: @adé  no direct
dé;ermination qp‘;he issues.

It is well determined fedéral law thét: "the court must
fully consider and dispose bf each‘di;tinct and sepa:a;e‘point

raised by the Pe;itiongr." See, Floqgg; V. ”B}ggkbu:n, supra,

cited in -!9‘?‘?39", v. McCotter, 635 F.Supp. at 68_7. The issue

appears plainly, onrthevsame page of the Magistrate_Reportiand
Recommendation; the:gfq:g,_it cannot have been me;gLonvetlooked.
Furthermore, this factual determination is completely conflicted
within the record. Thus, the State habeas icou_:t has‘_plainly
misapplied the factual and legal premises in the instant?case;

In making the substgnﬁial showing for issuance of a COA, the
?etitibner need not establish that he would prevail on the
merits. Rather he ﬁust‘demdnst;ate that'the issues are édﬁjééi to
‘debate among jurist oflréason, that a court could resolve fhé

worthy of éncouragemeht to prodeed further. See, Sihék, 429 U.S.
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at 483-84. Any doubt whether to grant a COA is to.bg_resolved in

favor of the movant, and the severity of the penalty may be

considered in making this determination., See, Miller v. Johuson,
200 F.2d, at 280-81

Tberefore, the Court of Appeais for the Fifth Circuit, has,
_entered a degision. in conflict with the decision of another
United States court of appeals on the same matter; and has
decided an important question of federal law in a way that
conflicts with a decision by a state court of last resort; and/or
has so far departed from the accepted and usual course of
judicial proceedings, and/or sanctioned such a 'départure by a
lower court, as to call for an exercise of this Court's
supervisory power. Furthermore, the .United States court of
appeals has»décided.an‘imporfant question of fédérai lgw that.haé
.not been, But shqgld be, ‘settled by this Codrt, and/di has
decided an ”impérténtv question in a ﬁéy that conflicts with
relevant decisions'of this'Cour;. |

| v.
BRIEF IN SUPPORT OF QUESTION E:

Whether the fedefél ééﬁfts are required to 5pp1y the propér
‘standard when analyzing a claim? | |

ObViOUSIy, the answer to this questioh would be; Yes.

The Mégiéfrate applied'the standar&'contaihed within i;ﬂgibh
v. Ohio, 488 U.S. 75 ‘(1’9788), through the citation of Smith v.
'Robbins, 528 U.S. 259, 285-86 '(20-00v)."llo-viévve'r:, this standard

would be for a comstructive denial of appellate counsel.
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This Honorable Court, has stressed that appellate counsel
must master the trial record, thoroughly research the law, and

exercise judgement in‘ identifying the arguments that may be

advanced on appeal. See,”ﬁécdy'ifiééégg.qf‘éﬁéé;ig{uagﬁ_u.s; 42?,
439 -(1938) in “thé"iﬂstant Jcase,' éppellate 'cbunsel failed to
Adequately expénd' tﬁé records ptior ﬁe .the appeilate court's
'héating ofvthe‘case, ﬁhich resulted'inlfhé dénial of the gféund
on‘ éppeai. éee, Question  0: éJﬁEi:- inéérpoiééed by reférepce
herein. (Appendix ?'C, at 13) - -

Even érguéﬁdo;WS-ithhv:mRéﬁgihé;'is the proper siaﬁdard, the

Petitioner has still met the 'requirements, as the Court of
Appeals admitted it was ﬁnable to determine the iséués based-upon
the record before the Couft. (Slip Op. at 7;:Appéﬁdix -C, at»13)

As shéh, the Court of Appeals has admitted that had a
sufficient record been developed, then the gfdﬂhd would have
prevailed. -

In making théuéubstantial shdwing for issuance of a COA;“the
Petitioner need not eétablish that he would 'préVéil on the
merits. Rather he must demonstrate that the issues are éﬁﬁject to
debate among jurist of reason, that a:courf could resolve the
issues in a différéﬁtbménner, or that thé questions preséntéd'are
vworthy of éncouiagement to proceed further;'See, §;255; 429 U.S.
at 483-84Q”Aﬁy doubt whéﬁher to gréht a COA is to\bevfesoived in
favor 6f the movant,‘ and the severity of the benalty m#y be
considered in making tﬁis determinafion., Seé;'hiliet v.vJéhnsbn,

200 F.2d, at 280-81
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Therefdfe, the Court of Appééls for the Fifth Citéuit, has,
entered é decision in conflict with the decision of another
‘United States ¢ouf£ .of"appéals on the saﬁe matter; and has
decided aﬁ important question of federal law in a way that
conflicts with a decision bf a state court of last resort; and/or
has so far departed from the accepted and usual course of,
judicial proceédings;'and/er sanctiohéd vsuch a departﬁre by.a
.loﬁer court, as to call for an exercise of this Court's
superviéofy pover. .ththefﬁéfe, the United Statéé coﬁrt of
appeals'hés decided an iﬁpbrtént‘queéfion of federal law that has
not beén, but should be, settled 'by this Court,' and/or has
decided an impbttant quéstion in a way that conflicts with
relevant decisions of'fﬂis‘ébﬁrt.

VI.
" "BRIEF IN SUPPORT OF QUESTION F:

 When does the périod for the purposes of limitétibﬁé'begin under
28 U.S.C. § 2244(d)(1)? | | |

~ In the inst#nt.case, the Petitidﬁer-péints directlyvto 28
U.S.CQ § 2244(d)(1)(D), (Appendix - K) Which states: “"the date on
which thé féctﬁal pi:edicate .t-)f 'the claim or claims preseﬁted
conld have beén disco?ered through the e*erciser of due
diligence." Iﬁid. | B

The.AEDPA's statutory limitations period may be tolled for
equitable reasons. Equitable tolling requires (1) due diligence
purasuant of rights, and (2) extraordinary circumstances.

Furthermore, '{A) pro¢edura1 default will not bar a federal
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' habeas court from 'heéring. a substantial claim of ineffective
assistance at trial if, in the initial-review collateral

prodeeding, there was counsel or counsel in the proceeding was

ineffective." Martinez v. Ryan, --- U.S. ---, 130 S.Ct. 1309
(2012) |
This Honorable court focused this concept of équitable

excusal for procedural default on the unique nature of Texas

pféééedings. Martinez v. Ryan, held thét trial counsel's
ineffective performéncev atu.thé' 'intial révieﬁ" collateral
'ﬁréééedings would“permit a'haﬁeésAapplicant to pass thrdhgh in
ééi£e  of his ptoceéufal fault. In Texas, however, where
ineffective éssistancé of counsel can be raised initially on
direct appeal,-fﬁe cburtfs holding in ﬁitff;éz,ﬂﬁéﬁia'ﬁAVé little
value because the cléim could be esfablished ihdependéntly‘of ahi'
deficient performance on collateral attack.

of coﬁtse,bin Texas, the mere facﬁ that an appellaht may in
" fact be enfitled to raise a claim of ineffective assistance does
‘not mean that direct appeal in Teias affords him.a meaningful
opportunity to do so. ‘To‘ correct this gap' in equity,"this
Honorable Court concluded that, in 1light of Texas, uniéué
procedﬁres for ineffective assistance of counsel élaim -- the
practical effect of those prbcedures being'the @arginalization of
ineffective assistance claims by preventing furthervdevelopment
of the record -- ineffective assistance of coun#el at the state

habeas level could still warrant relief under“ﬁ;tfiﬁeiﬂv. Ryan,

See,’ Trevino v. Thaler, --- u.S. --=-, 133 S.Ct. 1911, 1921
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(2013)-("For these reasons, we conclude that where, as here,
state procedurél ftamework, by .reaSon of its design and
.éperatibn, makes it high1y un1ike1y in a typicai case that a
defendant will have a meaningful oppéttunity'té raise a claim of
ineffective assistance of trial counsel on direct appe.al, our
holdihg in'Hartinei, applies.") |
In.tﬁé instanﬁ case, thé Petitioher attempted to return to
the Texas Court of Criminal Apéeals with newly diséoyered
evidence, the affidavit of "Jangtﬁe_>Eve1yn Parker,” a mere
forty-two (42) days after obtaining ;hé sworn  §ffidavit. The
Texas Court of Criminal Appealé, as epunciéﬁed in this Honorable

Court in Trevino v.'Tﬁhlet, supra, failed to'give the gréun& any

meaningful opportuhity td be hea;d. However, to sgtisfy thé
~ exhaustion requirement, the petitioner attempted to seek.remeaiés
in said court. A @eré‘éiity (60) days‘aftet refusal in the Texas
Court of Criminaerppeais; of the iééués cbntainedh;iﬁhin ;he
affidavits, the‘Petitionet piesénted-thg claim to the Federal
.Court in Beaumont.

A sworn affidavit, f:om a relevant witness, in the instant
case, were not procurablg through dpe diligence, Qétside the
agtuallinitiétion of séid instrument. Therefore, the petitioner
has not been sl_eeping on hi_s rig_htfs, bint di.lig_e.n_;iy phréuing

thgm through a system that inadequately protected said rights.

See, Ryan v. Gonzalez, --- U.S. ---, 133 S.Ct. 969 (2013)

The Petitioner has satisfied the ﬂg;t@neg/fgeviqo, exception

to the procedural default. The Petitioner has been unable to
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locate any specific prééedence of this Honorable Court under 28
u.s.c. § 2244(d)(1)(D). (Appendix - K) Instead, every case
located concerning time limitationms focuses on: 28 U.S.C. §
2244(d)(1)(A-C)(Appendix - K) This quandary is best explained by
the fact that newly discovered evidence is well defined and

clearly established as vunavailr‘ablh_e" gmt'i_.l. discovered. In cases

~such as the case at bar, the period of limitation applied
pursuant to 28 U.S,C, § 2244, does not begin until issuance of
said affidavit.

- Again, the affidavit was sworn to and notarized on May 3,
2011; On June 14, 2011, the petitiomer atteﬁpted_to present the
claims to the Texas Court of Criminal Appeals, who fhen dismissed
gheﬂwrit applicgtion without a writteh ofdéff On or about, August
26, 2011, the Petifioﬁet‘bféééﬁgéd hﬁ“Ahendedeétiiion in the
Federal Court for consideration. (Appendix - R) |

| Invméking Che'substahtial.showing-for iséﬁance of a COA, the
Petitioner .need notr establish thaf he would prevail on the
merits.VRathef he must demonstrate that the issues are sﬁbjéét to
débaté'amdng juriét‘of reason, that a court could resolve the
issues in a difféfént manner, or that the quest16n§ ptééehféd'afe'
éorthy of encéufagemeht to précéed further. See, §l§é§; 429 U.S.
at:583-84; Any doubt whether to-gtént a COA is_tb'be.téSOIQed in
favor of the mévant, ‘and the severity of the penalty mayv'be
considered in makiﬁg'this determihétioﬁ.,'See;‘ﬁiliet'v.—36;;§éh,

1200 F.2d, at 280-81

.Therefoté, the Court'éflkpbéals for the Fifth Ciicuit; hés,
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entered a decision in conflict with the decision of another
| Uhiied. States court of aﬁpeals"on the same méttet; and has
decided 'ah"“impbrtant duéétion of fedefai law iﬁ' # way that
conflicts with a decision by a state court of 1ast-resort§ and/or
has sb far departéd from the accéﬁtéd“ﬂand. usual course of
"jdéicia1  pfdceediﬁgs,'andlbr sanctioned such a bdépa}furév by a
lower court, as to call for an exercise of this Court's
superVisdry power. >Fufthéfﬁofe, “fhe' Uhifed States céurt of
appeéis has decided an important question of féderél'law that has
'not. beén, but 'éﬁéuld “Se; séttied by this Codtt, and/or has
décidéd an /imPOtEant queStioﬁ in a way tha£ .conflicts with

relevant decisions of this Court.

" CONCLUSION

The”petitibﬁvfor a writ of certiorari should be grahted.

Respéctfully submittéd,

Date; 05' 05’9\6)8
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