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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA
PANAMA CITY DIVISION

' -
AMANDA E. LEWIS, \3\)‘&\&
Petitioner, - _ '
V. CASE NO. 5:16-cv-29-LC-GRJ
SECRETARY, FLORIDA DEPT.
-OF CORRECTIONS,
Respondent.

/

REPORT & RECOMMENDATION
Petitioner initiated this case by fling a Petition for a Writ of Habeas
Corpus pursuant to 28 U.S.C. § 2254, ‘challeh.ging her 2008 conviction in -
Holmes County for first degree felony murder and aggravated child abuse.
(ECF No. 1.) Respondent filed the_ Motion to Dismiss Petition for Writ of
Habeas Corpus on January 24, 2017. (ECF No. 25.) Petitioner filed a

response, ECF No. 29, and the motion is, therefore, ripe for review.

l. State-Court Proceedings’
The State charged Petitioner by indictment filed in October 2007 with

First Degree Felony Murder and Aggravated Child Abuse. (ECF No. 26-1

! The procedural background of this case is established by the state court
records filed separately as exhibits to the motion to dismiss. (ECF No. 26._)
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at 34.) Following a jury trial that began on February 19, 2008,:the jury
found Petitipner guilty of both charges on February 22, 2008. (/d. at 74,
184.) Petitioner filed a motion for a new trial on February 28, 2008, which
was d‘enied. (/d. at 76-80, 89, 116-25.) Petitioner was sentenced on
March 17, 2008, to life in prison for the murder cqnviction and 30 years’
imprisonment, to run concurrent to the life-imprisonment sentence, for the
aggravated child abuse conviction. (/d. at 89, 96-100, 116-28.)

Petitioner filed a notice of appeal on March 20, 2008. (/d. at 101-02.)
Petitioner filed her'initial brief in the District Court of Appeal for the First
District Qf Florida (“Firét DCA") on March 11, 2009. (ECF No. 26-4 at
75-135.) The State filed an amended answer brief in September 2009, and
petitioner replied in October 2009. (/d. at 137-212.) The First DCA affirmed
in & written opinion filed May 6, 2010, and certified a question of great
public importance. (/d. at 214-21.) The mandate followed on May 24, 2010.
(Id. at 223.)

On June 9, 2010, Petitioner filed a notice of intent to invoke
discretionary review by the Florida Supreme Court. (/d. at 225-26.) Trre
Supreme Court of Florida, however, dismissed the case on June 16, 2010,

because the notice was not timely filed. (/d. at 228.)
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Petitioner then filed a petition for belated appeal in.the Supreme
Court of Florida on June 11, 2010. (/d. at 230-32.) The Supreme Court of
Florida struck Petitioner's petition for belated appeal on June 16, 2010,
because it did not satisfy the provisions of Florida Rule of Appellate
Procedure 9.141. (/d. at 234.)

Petitioner filed a petition for belated discretionary review in the
Supreme Court of Florida on June 25, 2010, and the State.did. not object to
the Supreme Court of Florida granting the petition. (/d. at 236—40, 242—45.)
The Supreme Court of Florida granted the petition seeking belated
discretionary review_and opened a new case to invoke discretionary
jurisdiction on January 10, 2011. (/d. at 247.) Thenl on July 30, 2012, the
Supreme Court of Florida denied Petitioner’s petition for discretionary
review. (/d. af 249.)

Petitioner filed her first motion for postconviction relief on December
2, 2013. (/d. at 264.) The court struck this motion for postconviction relief,
and Petitioner filed an amended mdtion for postconviction relief on April 11,
2014. (/d.) The court also struck the amended motion for postconviction
relief. (/d.)

Petitioner filed a second amended motion for postconviction reliéf
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pursuant to Florida Rule of Criminal Procedure 3.850 on July 25, 2014.2
(/d. at 265-76.) The court denied Petitioner’s second.amended motion on
November 20, 2014. (/d. at 277-79.) Petitioner appealed the court's denial
of her second amended motion for postconviction relief, and the First DCA
affirmed per curiam without written opinion on March 17, 2015. (ECF No.
26-5 at 283.) The mandate followed on April 14, 2015. (/d. at 285.)

On June 26, 2015, Petitioner filed her petition for writ of habeas
corpus in the U.S. District Court for the Middle District of Florida. (/d. at
287, ECF No. 1.) The U.S. District Court for the Middle District of Florida
then transferred vt‘he petition to this Court on Jufy 17, 2015. (ECF No. 4.)

Il. One-Year Limitation Period

Petitions filed after April 24, 1996, are governed by 28 U.S.C. § 2254,
as amended by the Antiterrorism and Effective Death Penalty Act of 1996
(“AEDPA”). Penry v. Johinson, 532 U.S. 782, 792 (2001). The AEDPA
created a I'imitatiohs period for petitions for writ of habeas corpus brought
pursuant to § 2254

A 1-year period of limitation shall apply to an application for a

? This'is the date Petitioner provided her second amended motion to prison
officials for mailing. (ECF No. 26-4 at 274.) :
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writ of habeas corpus by a person in custody pursuant to the
judgment of a State court. The Ilmltatlon period shall run from
the latest of—

(A) the date on which the judgment became final by the
conclusion of direct review or the expiration of the time for
seeking such review;

(B) the date on which the impediment to filing an
application created by State action in violation of the
Constitution or laws of the United States is removed, if the
applicant was prevented from filing by such State action;

(C) the date on which the constitutional right asserted
was initially recognized by the Supreme Court, if the right has
been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review:; or

(D) the date on which the factual predicate of the claim or
claims presented could have been discovered through the
exercise of due diligence.

28 U.S.C. § 2244(d)(1). However, the AEDPA tolls the one-year limitation
_period for the time during which a properly filed application for State
postconviction or other collateral review is pending, and may be equitably
tolled in appropriate “extraordinary circumstances.” § 2244(d)(2); Steed v.
Head, 219 F.3d 1298, 1300 (11th Cir. 2000).

lll. Discussion

As an initial matter, because Petitioner filed her Petition after April
24, 1996, the AEDPA governs his Petition. Petitioner's Petition is,

therefore, subject to the AEDPA’s'one-year limitation period. Under §
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2244(d)(1)(A), Petitioner was required to file her Petition by October 30,
2013, as discussed below, unless she properly filed state postconviction
motions during this time period. Petitioner did not file any postconviction
motions prior to October 30, 2013, and she did not file her Petition until
June 26, 2015. For the reasons explained below, her Petition is untimely.
A. Petitioner’s Petition is untimely.

To determine whether a pétition was timely filed within one year after
the conviction became final, the court must determine_(1) when tHe
prisoner filed the federall collateral petition, and (2) when the prisoner’s»
judgmént of conviction became final. Adams v. United States, 173 F.3d
1339, 1340—41 (11th Cir. 1999).‘

With respect to the first Adams prong, Petitioner filed her Petition in
federal court on June 26, 2015. Under the mailbox rule, a pro se prisoner’s
collateral petition is filed on the date it is delivered to prison authorities for
mailing. Adams, 173 F.3d at 1341. Accordingly, because Petitioner
provided her Petition to prison officials for mailing on June 26, 2015,'s.h-e is |
deemed to have officially filed his Petition on June 26, 2015. (ECF No. 1.)

As to the second Adams prong, Petitioner’s judgment of conviction
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became final on October 29, 2012. A judgment of conviction becomes final
when the opportunity for direct appeal of the judgment of conyiction has
been exhausted. Atkins v. United States, 204 F.3d 1086, 1089 n.1 (1 1th
| Cir. 2006). A petitioner, however, has a 90-day period in which to file a
certiorari petition with the Supreme Court of the United States before a
judgment of conviction is deemed to have become final. Nix v. Sec’y for the
Dep't of Corrections, 393 F.3d 1235, 1237 (11th Cir. 2004); Kaufmann v.
United States, 282 F.3d 1336, 1338 (11th Cir. 2002).

In this case, Petitioner appealed her conviction, and the First DCA
affirmed the conviction by written opinion on May 6, 2010. (ECF No. 26-4
at 214-21.) Petitioner then sought discretionary review in the Supreme
Court of Florida, and the Supreme Court of Flo_rida denied Petitioner’'s
petition for discretionary review on July 30, 2012. (/d. at 249.) Therefore,
the 90-day period in which Petitioner had to file a certiorari petition with the
Supreme Court of the United States ended on October 29, 2012.
Accordingly, Petitioner’s state conviction bécame final for AEDPA
purposes on October 29,- 2012, and the AEDPA one-year statute of

limitations began the following day—October 30, 2012.
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After Petitioner’s conviction became final, her one-year period to file
a federal habeas petition ran un-tolled in its ehtirety, ending on October 30,
2013. Petitionerldid not file her first motion for postconviction relief until
December 2, 2013, over a month after the one-year period expired. (/d. at
264.) |

Once that statute of limitations period expired, nothing else petitioner
did in stafe ‘court—her first motion for postconviction relief, her amended
motion for postconviction relief, or her second amended motion for
postconviction relief—acted to toll the statute of limitations pelriod further.
See Webster v. Moore, 199 F.3d 1256, 1259 (11th Cir. 2000) (“Under
'§2244(d)(2), even ‘properly filed’ state-court petitions must be ‘pending’ in
order to toll the limitations period. A state-court petition . . . that is filed
following the expiration of the limitations period cannot toll that pefiod
because there is no period femaining to be tolled.”). Thus, since Petitioner
did not file her Petitibn until June 26, 2015, almost two years after the
“statute of limitations had expired, Petitioner’s federal habeas petition is
untimely.
B. Petitioner is not entitled to equitable tolling.

In her Response, Petitioner argues that the untimeliness of her
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petition should be excused be;;ause she relied in good faith upon law
clerks to file legal work in a timely manner. Petitioner asserts that when
she filed her motion for postconviction relief, she believed in good faith that
it was timely and would effectively toll the time td file hér federal habeas
petition. Petitioner asserts that she should not be penalized for the
incorrect information the law.clerk provided her about the start déte for t.he
one-year period and whether holidays counted toward the time period.
(ECF No. 29.)

While a petitioner is entitled to equitable tolling if she shows “(1) that
she has been pursuing his rights diligently, and (2) that some extraordinary
circumstance stood in her way’ and prevented timely filing,” Petitioner has |
not done so here. See Holland v. Florida, 560 U.S. 631, 649 (2010)
(quoting Pace, 544 U.S. at 418). “[T]he circumstances of a case must be -
‘extraordinary’ before equitable tolling can be applied . . . .” Id. at 652. “The
petitioner bears the burden of showing that equitable tolling is warranted,”
Paulcin v. McDonough, 259 F. App’'x 211 ,_ 212 (11th Cir. 2007), and the
Petitioner must show “both extraordinary circumstances and due
diligence.” Diaz v. Sec’y for Dep't of Corr., 362 F.3d 698, 702 (11th Cir.

2004.) Notably, “equitable tolling is an extraordinary remedy [that] is
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limited to rare and exceptional circumstancés and typically applied
sparingly.” Hunter v. Ferrell, 587 F.3d 1304, 1308 (11th Cir. 2009) (intefnal
quotation marks omitted).

In this case, Petitioner has failed to demonstrate the requisite
extraordinary circumstances and due diligence to warrant equitable tolling
of her AEDPA statute of limitations. The fact that Petitioner is unfamiliar
with the law and incorrectly relied in good faith on representations of a
prison law clerk are insufficient to entitle Petitioner to equitable tolling. See,
e.g., Perez v. Florida, 519 F. App’x 995, 997 (11th Cir. 2013) (“[W]e have
not accepted a lack of legal education and related confusfon or ignorance
about the law as excuses for a failure to file in a timely fashion.”); Marsh v.
Soares, 223 F.3d 1217, 1220 (10th Cir. 2000) (finding fhat inadequate
prison law clerks and ignorance of the law did not entitle petitioner to
vequitable tolling); see also DeLeon v. State of Fla. Dep’t of Corr., 470 F.
App’'x 732, 734 (11th Cir. 2012) (unpublished) (“The lack of legal education
[and] the absence of legal counsel . . . do not excuse a failure to file a §
2254 petition in a timely fashion.”); cf. Steed v. Head, 219 F.3d 1298, 1300
(11th Cir. 2000) (finding that even “[a]n attorney’s miscalculation of the

limitations period or mistake is not a basis for equitable tolling”). Because

Case No: 5:16-cv-29-LC-GRJ



Case 5:16-cv-00029-LC-GRJ Document 30 Filed 06/06/17 Page 11 of 12

Page 11 of 12

Petitioner is not entitled to equitable tolling, the Petition is untimely and
should be dismissed.

Certificate of Appealability

Section 2254 Rule 11(a) provides that “[t]he. district court must issue
or deny a certificate of appealability when it enters a final order adve.r—se to
the applicant,” and if a certificate is issued “the court must state the
specific issue or issues that satisfy the showing rquired by 28 U.S.C. §
2253(c)(2).”'A timely notice of appeal must still be filed, even if the court
issues a certificate of appealability. Rule 11(b), Rules Governing Section
2254 Cases.

The undersigned finds no substantial showing of the denial of a
constitutional right. 28 U.S.C. § 2253(c)(2); Slack v. McDaniel, 529 U.S.
473, 483-84 (2000). Therefore, the undersigned recommends that the
district court deny a ce'rtiﬁc:'ate of appealability in its ﬁﬁal order.

Rule 11(a) also provides: “Before entering the final order, the court
may direct the parties to submit afgumentson whether a certificat_e should
issue.” Thus, if there is an objection to this recdmmendation by either
party, that party may bring this argument to the attention of the district

judge in the objections permitted to this report and recommendation.

Case No: 5:16-cv-29-LC-GRJ



Case 5:16-cv-00029-LC-GRJ Document 30 Filed 06/06/17 Page 12 of 12

Page 12 of 12

| Accordingly, it is respectfully RECOMMENDED:

1. Respondent’s Motion to Dismiss Petition for Writ of Habeas
Corpus, ECF No. 25, should be GRANTED, and the petition for
writ of habeas corpus, ECF No. 1, should be DISMISSED.

2.  Acertificate of appealability should be DENIED.

IN CHAMBERS this Gth day of June 2017.

4/ Gary TF_Fimes

GARY R. JONES ,
United States Magistrate Judge

NOTICE TO THE PARTIES

- Objections to these proposed findings and recommendations
must be filed within fourteen (14) days after being served a copy
thereof. Any different deadline that may appear on the electronic
docket is for the court’s internal use only, and does not control. A
copy of objections shall be served upon all other parties. If a party
fails to object to the magistrate judge's findings or recommendations
as to any particular claim or issue contained in a report and
recommendation, that party waives the right to challenge on appeal
the district court's order based on the unobjected-to factual and legal
conclusions. See 11th Cir. Rule 3-1; 28 U.S.C. § 636.
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA
PANAMA CITY DIVISION

AMANDA LEWIS,

Petitioner, :
V. CASE NO. 5:16-cv-29-LC-GRJ

SECRETARY, FLORIDA DEPT.
OF CORRECTIONS,

Respondent.
/

ORDER

This cause comes on for consideration upon the magistrate judge’s Report
and Recommendation dated June 6, 2017. (ECF No. 30.) The parties have been
furnished a copy of the Report and Recommendation and have been afforded an
opportunity to ﬁle objections pursuant to Title 28, United States Code, Section
636(b)(1). I have made a de novo determination of the objections filed.

Having considered the Report and Recommendation, and the timely filed
objections thereto, I have determined that the Report and Recommendation should
be adopted.

Accordingly, it is now ORDERED as follows:

1. The magistrate judge’s Report and Recommendation is adopted and

incorporated by reference in this order.
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2. Respondent’s Motion to Dismiss, ECF No. 25, is GRANTED.
3. The Petition, ECF No. 1, is DISMISSED, and a Certificate of
Appealability is DENIED.

- DONE AND ORDERED this 3" day of July, 2017.

s/L.A. Collier

LACEY A. COLLIER
SENIOR UNITED STATES DISTRICT JUDGE




UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING
56 Forsyth Street, N.W.
Atlanta, Georgia 30303

David J. Smith . For rules and forms visit
Clerk of Court ' www.call.uscourts.gov

January 04, 2018

Jessica Lyublanovits

U.S. District Court

30 W GOVERNMENT ST
PANAMA CITY, FL 32601

Appeal Number: 17-13485-H

Case Style: Amanda Lewis v. Secretary, Florida Department, et al
District Court Docket No: 5:16-¢cv-00029-LC-GRJ

The enclosed copy of this Court's order denying the application for a Certificate of Appealability
is issued as the mandate of this court. See 11th Cir. R. 41-4. Counsel and pro se parties are ‘
advised that pursuant to 11th Cir. R. 27-2, "a motion to reconsider, vacate, or modify an order
must be filed within 21 days of the entry of such order. No additional time shall be allowed for
mailing."

Sincerely,

DAVID J. SMITH, Clerk of Court

Reply to: Gerald B. Frost, H
Phone #: (404) 335-6182 -

Enclosure(s)

DIS-4 Multi-purpose dismissal letter

(\ (l
g



IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT |

No. 17-13485-H

AMANDA E. LEWIS,
Petitioner-Appellant,
versus

SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,
FLORIDA ATTORNEY GENERAL,

Respondents-Appellees.

Appeal from the United States District Court
for the Northern District of Florida

ORDER:
To merit a certificate of appealability, Appellant must show that reasonable jurists would
 find debatable both (1) the merits of an underlying claim, and (2) the procedural issues that he
seeks to raise. See 28 .U.S.C. § 2253(c)(2); Slack v. McDaniel, 529 U.S. 473, 478 (2000).
Because appellant has failed to make the requisite showing, his motion for a certificate of
appealability is DENIED.
Appellant’s motion for leave to proceed in forma pauperis is DENIED AS MOOT.

s/ Charles R. Wilson
UNITED STATES CIRCUIT JUDGE
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ELBERT PARR TUTTLE COURT OF APPEALS BUILDING
56 Forsyth Street, N.W.
Atlanta, Georgia 30303

David J. Smith : For rules and forms visit

Clerk of Court . www.cal | uscourts.gov

Amanda E. Lewis

Lowell CI - Inmate Legal Mail

11120 NW GAINESVILLE RD
- OCALA, FL 34482-1479

Appeal Number: 17-13485-H ‘
Case Style: Amanda Lewis v. Secretary, Florida Department, et al
District Court Docket No: 5:16-cv-00029-LC-GRJ

.

This Court requires all counsel to file documents electronically using the Electronic Case
Files ("ECF'"') system, unless exempted for good cause.

The enclosed order has been ENTERED.
Sincerely,
DAVID J. SMITH, Clerk of Court

Reply to: Gerald B. Frost, H
Phone #: (404) 335-6182

MOT-2 Notice of Court Action
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 17-13485-H

AMANDA E. LEWIS,
Petitioner-Appellant,
versus

SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,
FLORIDA ATTORNEY GENERAL,

Respondents-Appellees.

Appeal from the United States District Court
for the Northern District of Florida

Before: WILSON and ROSENBAUM, Circuit Judges.
BY THE COURT:

Amanda Lewis has ﬁlgd a motion for reconsideration, pursuant to 11th Cir. R. 22-1(c)
and 27-2, of this Court’s order dated January 4, 2018, denying her motion for a certificate of
appealability and motion for leave to proceed in forma pauperis in the ;ppeal of the dismissal of
her habeas corpus petition, 28 U.S.C._§ 2254, as time-barred. Because Lewis has not alleged any
points of law or fact that this Court overlooked or misapprehended in denying his motion, this

motion for reconsideration is DENIED.
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