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CLD-055 ' NOT PRECEDENTIAL

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 17-3026

HOWARD A. CARTER,
Appellant
v.

KATHLEEN G. KANE; BRIAN COLEMAN; DARRELL O. DUGAN,;
WILLIAM BRENNAN, Esq.; M.D. LEON ROZIN; AUTHOR OF MENTAL HEALTH
REPORT EVALUATION FROM MAYVIEW;DET. THOMAS WOLFSON; HERBERT
FOOTE; OFFICER THOMAS GLENN; DA. ROBERT E. COLVILLE; ADA

ELIZABETH BROWN; ADA KEMAL A. MERICLI; ADA MICHAEL W. STREILY;
ADA RONALD M. WABBY, JR.; DA STEPHEN A. ZAPPATA, JR.; ADA SANDRA

PREUHS; DDA CLAIRE CUPRISTO; WALKER, Capt. of RHU 5/16/15; RHONDA

HOUSE, Grievance Officer; LOIS ALLEN, Grievance Officer; SUE BERRIES, Health

Care Administrator; T. NEWMAN, Sgt. of RHU; MS PALMER, Unit Manager;

LT. BURTON; PARKER; SGT POSKA, RHU; JAMES C. BARNACLES; DANIEL
BURNS, Warden; PAUL A. ENNIS, Major; W. COLE, PRC CC P.M.; M.
OVERMYER, PRC; E TICE, DSFM PRC; S. SIEGAL, Grievance Coordinator; CAPT.
B. SMITH; LT. MURIN; LT. BURKHART; MAJOR CONRAID; HOCKEL, Capt. of
Security; HAGGERTY, Lt. of Security; CARTER, Lt of Security; KIM SMITH, Health
Care Administrator; JAMIE FERDARKO, RNS; BILL MURRY, Nurse; DOUG
BEATTY, Nurse; BILL BROWN, Nurse; PA RHONDA; B. HAUPT, Unit Manager;
DOMBROWSKI, SGT RHU; CO HENRATTY; CO GUTHRIE; K. P. REISINGER,
Hearing Examiner; THOMAS LAVAN, Warden; MICHALE KLOPOTOSKI, Warden;
BEN VARNER, Warden; ROBIN LUCAS, Grievance Coordinator; J. JESSE, MD;
DORINA VARNER, Chief Grievance Officer; CO MS LEAR; APRIL GROMEL, Staff;
ANN MARIE CHIAMPI, School Principal; CHARLES J. MCKEOWN, Hearing
Examiner; PENNSYLVANIA BOARD OF PROBATION & PAROLE;
SUPERINTENDENT CRESSON SCI, From 1994-1997; CRESSON SCI MEDICAL
DEPARTMENT, From 1994-1997; SUPERINTENDENT PITTSBURGH SCI; DR.
KATE CERWIN; DR. PETTRI; CRESSON SCI HEALTH CARE ADMINISTRATION;
DR. CHO; SUPERINTENDENT FRACKVILLE SCI; JEROME WALSH;
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C.0. SMACKO; MYRON STANISHEFSKI; SGT. LONG; SGT. MARVITZ;
MEREDITH GEORGE; P.A. DARLA; CHERCK; DR. SAAVEDRA; S. M. GATES;
DR. JIN; K. RANDOLPH; ROSCNER; MAJOR JOSEPH TREMPUS; JAY LANCE; L.
FISCHER; LT. ROHIAL; SGT. HUTT; SGT. DIPASQUALE; SGT. LYNCH; SGT.
MURPHY; MACKEY; ROBIN LEWIS; ADA SALLY K. KAYE; ADA MARGARET
IVORY

On Appeal from the United States District Court
for the Western District of Pennsylvania
(W.D. Pa. Civil Action No. 1-16-cv-00007)
District Judge: Honorable Barbara Jacobs Rothstein

Submitted for Possible Dismissal Pursuant to 28 U.S.C. § 1915(e)(2)(B) or
Summary Action Pursuant to Third Circuit LAR 27.4 and [.O.P. 10.6
November 21,2017
Before: CHAGARES, GREENAWAY, Jr., and GREENBERG, Circuit Judges

(Opinion filed December 21, 2017)

OPINION"

PER CURIAM

Pro se plaintiff-appellant Howard Carter appeals the District Court’s dismissal of
his claims against sixteen defendants pursuant to 28 U.S.C. § 1915(¢)(2)(B). Because we
conclude that this appeal presents no substantial question, we will summarily affirm the

District Court’s judgment. See 3d Cir. LAR 27.4;1.0.P. 10.6.

* This disposition is not an opinion of the full Court and pursuant to 1.O.P. 5.7 does not
constitute binding precedent.
2



Case: 17-3026 Document: 003112808126 Page: 3  Date Filed: 12/21/2017

Carter claims that dozens of defendants deprived him of his constitutional rights in
violation of 42 U.S.C. § 1983 during his December 1994 arrest, subsequent conviction
for murder, and present incarceration at SCI Fayette. Carter filed numerous motions to
proceed in forma pauperis (“IFP”) in the District Court.

On September 12, 2016, adopting a Magistrate Judge’s report and
recommendation over Carter’s objections, the District Court granted his motions to
proceed IFP and subsequently dismissed his claims against sixteen defendants as part of a
standard screening of claims brought by IFP plaintiffs pursuant to 28 U.S.C. §
1915(e)(2)(B). By order entered on August 22, 2017, the District Court designated its
September 2016 decision as a final judgment per Federal Rule of Civil Procedure 54(b).
Carter filed a timely notice of appeal on August 30, 2017. See Fed. R. App. P. 4(c)(1);

Houston v. Lack, 487 U.S. 266, 276 (1988) (holding that a notice of appeal submitted by

a prisoner may be deemed “filed at the time [the] petitioner delivered it to the prison
authorities for forwarding to the court clerk”).

We have jurisdiction pursuant to 28 U.S.C. § 1291 based on the District Court’s
entry of final judgment pursuant to Federal Rule of Civil Procedure 54(b). See Fed. R.
Civ. P. 54(b) (“[ W]hen multiple parties are involved [in a case], the court may direct
entry of a final judgment as to one or more, bﬁt fewer than all . . . parties . . . if the court

expressly determines that there is no just reason for delay.”). We exercise plenary review
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over the District Court’s dismissal of Carter’s claims. See Roman v. Jeffes, 904 F.2d

192, 194 (3d Cir. 1990). Carter’s pro se filings are to be “liberally construed” and his
“pro se complaint, however inartfully pleaded, must be held to less stringent standards

than formal pleadings drafted by lawyers.” Erickson v. Pardus, 551 U.S. 89, 94 (2007).

We may summarily affirm the District Court’s decision if there is no substantial question
presented on appeal, see 3d Cir. LAR 27.4 and 1.O.P. 10.6, and may rely “on any basis

supported by the record.” See Murray v. Bledsoe, 650 F.3d 246, 247 (3d Cir. 2011) (per

curiam).

Carter argues that he has sufficiently alleged that defendants violated his
constitutional rights under § 1983. The District Court addressed Carter’s claims by
separating defendants into three groups. Defendants Colville, Zappata, Cupristo, Streily,
Kaye, Dugan, Wabby, Preuhs, Ivory, Brown, and Mericli were all Assistant District
Attorneys for Allegheny County at the time of Carter’s trial and conviction. Defendant
Brennan was a public defender who participated in his defense. Finally, defendants Dr.
Rozin, Police Officer Glenn, Detective Wolfson, and Detective Foote allegedly conspired
to violate Carter’s constitutional rights at trial. We conclude that the District Court
properly dismissed Carter’s claims against all sixteen defendants.

First, the District Attorney defendants are entitled to absolute immunity from

liability on Carter’s § 1983 claims against them. Carter vaguely claims that he is entitled
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to damages because some of these defendants committed unlawful acts in the course of
the prosecution against him; others are merely listed as members of the Allegheny

County District Attorney’s Office in his complaint. “[A]cts undertaken by a prosecutor
- in preparing for the initiation of judicial proceedings or for trial, and which occur in the
course of his role as an advocate for the State, are entitled to the protections of absolute

immunity.” Buckley v. Fitzsimmons, 509 U.S. 259, 273 (1993). None of Carter’s

allegations indicate that these defendants were acting outside of their roles as advocates
for the State in the course of Carter’s prosecution.

Next, Carter’s public defender, Brennan, is not a state actor against whom Carter
can bring a § 1983 claim under these circumstances. Carter maintains that Brennan
somehow failed to protect his constitutional rights during the course of his trial. Public
defenders do not act under color of state law when they “exercise . . . independent

professional judgment in a criminal proceeding.” Polk Cty. v. Dodson, 454 U.S. 312,

324 (1981). Carter’s conclusory allegations could not establish that Brennan acted
outside of that capacity.

Finally, the remaining four defendants allegedly conspired to provide false
testimony in Carter’s trial, thus undermining his conviction. Defendants Rozin, Glenn,
and Foote all allegedly lied under oath during his trial, while defendant Wolfson signed

his name on a discovery packet. “[W]itnesses are absolutely immune from damages
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liability based on their testimony,” including “government officials who testify about the

performance of their official duties.” Briscoe v. LaHue, 460 U.S. 325, 326 (1983).

Although Carter claims that these defendants somehow “conspired” to violate his
constitutional rights at trial, he only alleges that defendants Rozin, Glenn, and Foote
testified at his trial. Rozin, Glenn, and Foote are therefore absolutely immune from
liability here.

Regarding defendant Wolfson, Carter alleges that one of the ADA defendants
failed to turn over one piece of evidence to his public defender out of a larger discovery
packet that Wolfson signed; Glenn and Foote later relied upon this piece of evidence in
their testimony. “To state a claim under section 1983, a plaintiff must demonstrate that
some person has deprived him of a federal right . . . [and] that the person who has

deprived him of that right acted under color of state or territorial law.” Halsey v. Pfeiffer,

750 F.3d 273, 290 (3d Cir. 2014) (internal quotation mark omitted). Carter’s allegations
regarding defendant Wolfson fail to establish any deprivation of a federal right — he

does not allege that Wolfson fabricated evidence that was relied upon to convict him or
was otherwise involved in his arrest or conviction beyond signing a discovery packet.
Carter does not connect Wolfson to other defendants; his conclusory assertion that all
sixteen defendants, and other defendants, were involved in a conspirécy to deprive him of

his constitutional rights during his trial does not bolster his claim against Wolfson.
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Carter cannot state a § 1983 claim against Wolfson where he has not explained how
Wolfson deprived him of a federal right, a threshold requirement under § 1983.
Accordingly, we will summarily affirm the District Court’s dismissal of Carter’s claims

against these defendants.
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 17-3026

HOWARD A. CARTER,
Appellant
V.

KATHLEEN G. KANE; BRIAN COLEMAN; DARRELL O. DUGAN; WILLIAM
BRENNAN, Esq.; M.D. LEON ROZIN; AUTHOR OF MENTAL HEALTH REPORT
EVALUATION FROM MAYVIEW;DET. THOMAS WOLFSON; HERBERT FOOTE;
OFFICER THOMAS GLENN; DA. ROBERTE. COLVILLE; ADA ELIZABETH
BROWN; ADA KEMAL A. MERICLI; ADA MICHAEL W. STREILY; ADA
RONALD M. WABBY, JR.; DA STEPHEN A. ZAPPATA, JR.; ADA SANDRA
PREUHS; DDA CLAIRE CUPRISTO; WALKER, Capt. of RHU 5/16/15; RHONDA
HOUSE, Grievance Officer; LOIS ALLEN, Grievance Officer; SUE BERRIES, Health
Care Administrator; T. NEWMAN, Sgt. of RHU; MS PALMER, Unit Manager;

LT. BURTON; PARKER; SGT POSKA, RHU; JAMES C. BARNACLES; DANIEL
BURNS, Warden; PAUL A. ENNIS, Major; W. COLE, PRC CC P.M.; M.
OVERMYER, PRC; E TICE, DSFM PRC; S. SIEGAL, Grievance Coordinator; CAPT.
B. SMITH; LT. MURIN; LT. BURKHART; MAJOR CONRAID; HOCKEL, Capt. of
Security; HAGGERTY, Lt. of Security; CARTER, Lt of Security; KIM SMITH, Health
Care Administrator; JAMIE FERDARKO, RNS; BILL MURRY, Nurse; DOUG
BEATTY, Nurse; BILL BROWN, Nurse; PA RHONDA; B. HAUPT, Unit Manager,
DOMBROWSKI, SGT RHU; CO HENRATTY; CO GUTHRIE; K. P. REISINGER,
Hearing Examiner; THOMAS LAV AN, Warden; MICHALE KLOPOTOSKI, Warden;
BEN VARNER, Warden; ROBIN LUCAS, Grievance Coordinator; J. JESSE, MD;
DORINA VARNER, Chief Grievance Officer; CO MS LEAR; APRIL GROMEL, Staff;
ANN MARIE CHIAMPI, School Principal; CHARLES J. MCKEOWN, Hearing
Examiner; PENNSYLVANIA BOARD OF PROBATION & PAROLE;
SUPERINTENDENT CRESSON SCI, From 1994-1997; CRESSON SCI MEDICAL
DEPARTMENT, From 1994-1997; SUPERINTENDENT PITTSBURGH SCI; DR.
KATE CERWIN; DR. PETTRI; CRESSON SCI HEALTH CARE ADMINISTRATION;
DR. CHO; SUPERINTENDENT FRACKVILLE SCI; JEROME WALSH;

C.0. SMACKO; MYRON STANISHEFSKI; SGT. LONG; SGT. MARVITZ;
MEREDITH GEORGE; P.A. DARLA; CHERCK; DR. SAAVEDRA; S. M. GATES;
DR. JIN; K. RANDOLPH; ROSCNER; MAJOR JOSEPH TREMPUS; JAY LANCE; L.
FISCHER; LT. ROHIAL; SGT. HUTT; SGT. DISPASQUALE; SGT. LYNCH; SGT.
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MURPHY; MACKEY; ROBIN LEWIS; ADA SALLY K. KAYE; ADA MARGARET
IVORY

Present: SMITH, Chief Judge, McKEE, AMBRO,
CHAGARES, JORDAN, HARDIMAN, GREENAWAY, Jr., VANASKIE,
SHWARTZ, KRAUSE, RESTREPO, and BIBAS Circuit Judges,
and GREENBERG, Senior Circuit Judge*

The petition for rehearing filed by appellant in the above-entitled case having been
submitted to the judges who participated in the decision of this Court and to all the other
available circuit judges of the circuit in regular active service, and no judge who
concurred in the decision having asked for rehearing, and a majority of the judges of the
circuit in regular service not having voted for rehearing, the petition for rehearing by the

panel and the Court en banc, is denied.

BY THE COURT,

s/ Michael A. Chagares
Circuit Judge

Dated: January 19, 2018
sb/cc: Howard A. Carter
All Counsel of Record

*Pursuant to Third Circuit L.O.P. 9.5.3., Judge Greenberg’s vote is limited to panel
rehearing.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

HOWARD CARTER, Civil Action No. 16-07E

ORDER GRANTING
Fed.R.Civ.P. 54(B) MOTION

)
)
Plaintiff, )
)

KATHLEEN KANE, et al.,

Defendants.

N N N’ Nnane?

On September 12, 2016, this Court entered an Order Adopting Report and
Recommendation in the above-entitled matter. (Dkt. No. 28.) Among the recommendations which
the order implemented were dismissal of a number of Assistant District Attorneys of Allegheny
County who had participated in Plaintiff’s conviction, and Plaintiff’s former public defender.

On December 29, 2016, Plaintiff filed a “Motion for Jurisdiction of Order.” (Dkt. No. 65.)
It is a rambling, 12-page document that is far from a model of clarity, but upon further review the
Court has determined to treat the following portion of the pleading as a motion under Fed.R.Civ.P.
54(b):

Plaintiff asserts that under Rule 54(b) and 28 U.S.C. 1915(a) Plaintiff seeks from this court
a certified order for expressed determination for no just reason for delay on the summary
expressed determination of the dismissal of the District Court order on September 12, 2016.

(/d atl))

It appears that Plaintiff wishes a 54(b) determination that the Order Adopting Report and
Recommendation is a final order so that he can pérfect an appeal of that order to the Third Circuit.
To the extent that the Court understands Plaintiff’s intent correctly, the following ruling shall be
entered:

IT IS ORDERED that, no just reason for delay appearing, the Court directs entry of final

judgment regarding the Order Adopting Report and Recommendation (Dkt. No. 28).
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Dated: August 8, 2017

Barbara J acc()/bs Rothstein
U.S. District Court Judge
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UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF PENNSYLVANIA

HOWARD CARTER,
Plaintiff, CA.NO. 167 Erie
V.
ORDER ADOPTING REPORT
AND RECOMMENDATION,
GRANTING MOTION TO

PROCEED IN FORMA PAUPERIS,

AND DISMISSING DEFENDANTS
COLVILLE, ZAPALLA, CAPRISTO,
STREILY, KAYE, DUGAN, WABBY,
PREHUS, IVORY, BROWN, MERICLI,
BRENNAN, ROZIN, GLENN, WOLFSON,
FOOTE

KATHLEEN KANE, et al.,

Defendants.

N Nt et s N st et st et st st st st st et e’

ORDER ADOPTING REPORT AND RECOMMENDATION

The Court, having reviewed the Report and Recommendation of the Honorable Susan P.
Baxter, United States Magistrate Judge, Plaintiff’s Objections thereto, and the balance of the
record, does hereby find that:

(1) Plaintiff alleges a myriad of constitutional and civil rights claims, beginning with
his arrest in 1995. He named seventy-four individuals and entities as Defendants
to his action. Plaintiff moved to proceed in forma pauperis, and as part of that
screening process, the Magistrate Judge identified several deficiencies in the

1
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)

3)

Complaint. Accordingly, the Magistrate Judge directed Plaintiff to file an
amended complaint. After several false starts and further instruction from the
Magistrate Judge, Plaintiff filed the operative amended complaint on May 9,
2016. The amended complaint is fifty-six pages in length, adds multiple new
Defendants, and suffers from many of the same deficiencies previously outlined
by the Court. However, because Plaintiff has been given two opportunities to
amend his complaint, the Magistrate Judge accepted the amended complaint as
is.! In the Report and Recommendation, the Magistrate Judge recommends that
this Court grant Plaintiff’ s motion to proceed iﬁ forma pauperis, but also dismiss
many of the claims against many of the named Defendants;

This Court has reviewed Plaintiff’s motion for leave to proceed in forma
pauperis. In it, he avers that he is unable to pay the filing fee associated with this
case. He also submitted an institutional account statement that substantiates his
claim. Therefore, this Court will adopt the Magistrate Judge’s recommendation
that Plaintiff’s motion to proceed in forma pauperis be granted;

Likewise, this Court agrees that the claims against Defendants Colville, Zapalla,
Capristo, Streily, Kaye, Dugan, Wabby, Prehus, Ivory, Brown, and Mericli must
be dismissed. Each of these Defendants is identified in the amended complaint as
Assistant District Attorneys of Allegheny County who participated in Plaintiff’s
conviction. A prosecutor engaged in “activities intimately associated ‘with the
judicial phase of the criminal process” is absolutely immune from § 1983 money

damages. Imbler v. Pachtman, 424 U.S. 409, 427 (1976);

*

! In addition, since filing this case, Plaintiff has filed six other cases in this Court, Case Nos.: 16-31, 16-32, 16-33,
16-34, 16-35, and 16-36.

2
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“) Similarly, the § 1983 claims against Defendant Brennan must be dismissed.
Defendant Brennan is identified as a public defender who participated in
Plaintiff’s defense. In order to state a claim under § 1983, Plaintiff must
demonstrate, among other things, that Defendant Brennan acted under the color of
state law. Parratt v. Taylor, 541 U.S. 527, 535 (1981) overruled on other grounds
by Daniel v. Williams, 474 U.S. 327, 330-31 (1986). When a public defender
performs a lawyer’s traditional functions as counsel in criminal proceedings, he
does not act under the color of state law. Stankowski v. Farley, 487 F. Supp. 2d
543, 549 (M.D. Pa. 2007) (quoting Polk County v. Dodson, 454 U.S. 312, 325
(1981) (“[A] public defender does not act under color of state law when
performing a lawyer's traditional functions as counsel to a defendant in a criminal
proceeding.”);

5) In addition, the claims against Defendants Rozin, Glenn, Wolfson, and Foote
must be dismissed pursuant to the favorable termination requirement of Heck v.
Humphrey, 512 U.S. 477, 486-87 (1994), at its progeny. In Heck, the Supreme
Court held that a state prisoner could not maintain a § 1983 action for damages
under the civil rights laws if “a judgment in favor of the plaintiff would
necessarily imply the invalidity of his conviction or sentence ... unless the
plaintiff can demonstrate that the conviction or sentence has already been
invalidated.” Id. at 487. The Court summarized this so-called “favorable
termination requirement” by explaining that a state prisoner’s § 1983 action is
barred—no matter the relief sought and no matter the target of the prisoner’s

suit—if success in that action would necessarily demonstrate the invalidity of
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confinement or its duration. Wilkinson v. Dotson, 544 U.S. 74, 81-82 (2005).
Here, there is no allegation that Plaintiff’s underlying criminal conviction has
been reversed or set aside. A finding by this Court that Defendants violated
Plaintiff’s constitutional rights in the manner alleged would “necessarily imply
the invalidity” of that conviction. Accordingly, Plaintiff’s claims against these
Defendants must be dismissed;
6) The Court has reviewed Plaintiff’s Objections to the Report and Recommendation
and nothing contained therein persuades the Court that a different outcome is
warranted. The Objections are difficult to decipher, but it appears that Plaintiff
failed, entirely, to address the legal basis on which the Magistrate Judge made her
recommendations; |
) Based on the foregoing, the Court HEREBY ADOPTS the Report and
Recommendation;

® Plaintiff’s motion to proceed in forma pauperis is GRANTED;

9 Defendants Colville, Zapalla, Capristo, Streily, Kaye, Dugan, Wabby, Prehus,
Ivory, Brown, Mericli, Brennan, Rozin, Glenn, Wolfson, and Foote are HEREBY DISMISSED;
and

(10) The Clerk of the Court is respectfully directed to send copies of this Order to
Plaintiff, Defendants, and to Judge Baxter.

IT IS SO ORDERED.

DATED this 12th day of September, 2016.

W
Barbara Jacbs Rothstein
U.S. District Court Judge

4
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IN THE UNITED STATES DISTRICT COURT | : N
FOR THE WESTERN DISTRICT OF PENNSYLVANIA .

Ve

HOWARD CARTER,

Plaintiff, )  Civil Action No. 16-7Erie .
. ) - :
V. ) District Judge Rothstein
, ) : 3
KATHLEEN KANE, et al, ) Magistrate Judge Baxter
- Defendants. ) ' :

| MAGISTRATE JUDGE’S REPORT AND RECOM]VIENDATION '

.  RECOMMENDATION
Itis hereby recorrrmended that the motions for leave to proceed in_forma pauperis [ECF
[ No. 2; ECF No. 4; ECF No 8; ECF No 11; ECF No. 21; and ECF No 22] are GRANTED.
Ttis further recommended that several Defendants be dismissed as the claims against A
them are legally frivolous in accordance with 28 U.S.C. § 1915(e). The claims against
'Defendants Colville, Zapalla, Capristo, Streily, Kaye, Dugan, Wabby, Prehus, Ivory, Brown,
Mericli, Brerrnan, Dr. Rozin, Glenn, and Det_eotives Wolfson and Foote should be dismissed as _

frivolou_s and these Defen_dants should be terminated from the docket.

II. = REPORT.
A. Procedural History
This civil rights action was received in this Court on January 7, 2016. : T}rereaﬁer,_

Plaintiff filed a motion for leave to'proceed in forma pauperis.

' Since the filing of this original case, Plaintiff has filed six other cases in this Court. C.A. No.
16-31E, C.A. No. 16- 32E C.A. No. 16-33E, C.A. No. 16-34E, CA No. 16-35E, and C.A. 16-
‘|1 36E.
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.+ As part éf the scréeniﬁg prot:éss ona mdtién_for iﬁ fo}mé paz)periﬁ stétus, 'tﬁg Court must|
réview the compiaint. Plaintiff’s originél éomplain"c was t\Nenfy four péges in Iéngth .an'd ) |
provided a léng;t_hy narrative beginning in .].995 with Plaintiff’ s' arrest and conviction e‘md‘
continued to the present day. In his attempt to pursue my_riad Vconsti.tution'al and civil rigﬁts, :
Plaintiff named seventy-four individuals and entities as Defendants to this actiéfi, : |

In screening Plaintiff’s orig‘inal complaint this Court idenfiﬁed several déﬁciencieé ,
(including statute of limitations andlabsolute'immunity), ahd biy drdef dafed February 24, 2016,
Plaintiff wés directed to file an amended complaint. ECF No. 9. The Order speciﬁcally warned
that the “amende;d co;npllaint must be complete in all respécts” and “ﬁﬁst be a new _pleading
_ {which stai;ds; by itself.” LQ; Iﬁstead of filing a sin.gle all-'inc.:lusive,'amended complaint as directed.
by this Court, Plaintiff filed three separate amended coﬁaplaints, currently docketed at ECF Nos.

14-1 and 14-2 (P;a_rts One and Two of Complaint One), EéF No. 14-3 (Complaint Two) and ECF
No. 14-4 (Complaint Three). | S . EE
" By Order dated April 20, 2016, i’]aintiff was again directed to file a single amended
complaint, or riék dismissal of this action. _ECF No. 16. . |
On May 9, 2016, Plaintiff filed the present Amended Cémplaint. This pleading is fifty-six
pages in length, adds.;hultiple new Deféndants? and suffers from many of the same deficiencies
previously outlined by this Court. Because Plaintiff has been given two opportﬁnities to amend,.
this Court will accépt this Amended Complaint but Vm'ust recommend the di_srﬁisSal of many

claims against many of the hamed Defendants.

' B Standards of Review

112 n addition to the docket number and caption of C.A. No. 16-7E, these proposed amended
complaints also bear the docket numbers and captions of Plaintiff’s other cases. ‘

.‘2
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1) The.friéon Litigatién‘Reform’ Act |
.: . ﬁThe Prisp_n Litigation Reform Act (;fPLRA”) requires a district court to rc;viéw a

comp’laiht ina civil actibn in which a prisoner is proceeding i; forr;1a paup‘eris or éeéké redress
| égaipst a govemmer‘ltal" employee or entity. See 28 U.S.C. §1915(¢)(2); 28 U.S.C. § 1915A. The
Cqurt is required to identify cognizable claims and to sua spoﬁte_dismi;s any ci_aim that is |
vfrivol‘ous, malicious,’fails to state a claim upon which relief maybe be granted, or seeks
momentary relief from a defendant who is immune from such réliéf.'_& 28 US.C. §
1915(e)(2)(B) and 28 U.S.C. § 1915A(b). Thisvactiorg is subject to sua Sp_onte scrgeﬁing for
dism.issal_under botﬁ s:tatutes because Plaintiff is seekihg to procééd in forma pauperis and
seéking redress frorﬁ governmental officers and employeeﬁs. : |

The PLRA establishes the criteria for éllowing an action tol proceéc_i without payment.of
costs. Section 1915(e) as amended, states in relevant part: “The éourt shall dismiss the case ai
.any time if the court deteﬁnines that -- ...(B)- the action or appeal -- (i) is frivolous or malicious;
(ii) fails to state a 'c‘laim on which relief may be granted...”” A claim is frivolous if it: 1) is based

upon an indisputably meritless legal thedry and/or, 2) contains factual contentions that are clearly]

baseless. Neitzke v. Williams, 490 U.S. 319, 327 (1989). A plaintiff has failed to allege a §

1983 claim if the court is satisfied “that no relief could be granted under any set of facts that

could be proved consistent with the allegation.” Hishon v. King & Spaulding, 467 U.S. 69, 73

(1984). This Court has discretion to dismiss frivolous or malicious in forma pauperis complaints

under 28 U.S.C. § 1915(d). Wilson v. Rackmill, 878 F.2d 772, 774 (3d Cir. 1989). The U.S.
Supreme Court has instructed that § 1915 provides the Court with the authority ... to dismiss a
claim based on an indisputably meritless theory, but also the unusual power to pierce the veil of

the complaint’s factual allegations and dismiss those claims whose factual contentions are clearly,

(O3]
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baseless.” Neitzke, 490 U.S. at 327.-In fact, the statute not ohly empowefs the court to screen

out frivolous cases before the complaint .i.s'served, it actually encourages it. Roman v. Jeffes,
904 F.2d 192, 195;96 (3d Cif. 1990). | |

| ':Evaluating motions to proceecj zn Jorma pauperis under 28 US.C.§1915isa two-stép
process. See id. at 194 nl “First, the district court evaluates a litigant's ﬁhanciai status and
|| determines whether (s)he is eligible to proceed in forma paupéris under § 1915‘(a). Second the
court agsesses the complaiﬂt undér [§ 1915(e)(2)] to detérminve Whéthef it is frivolous.” Id.
(internal citation omitted).Therefore, only after flne dist.rict'court grants the request to proceed in
4 forma paupéris may it dismiss the complaint as legally frivoloﬁs. ‘&g Jackson v, Brown, 460
| Fed. Apiﬁx 77,79 n.2 (3d Cir. 2012) (“As‘\a procedural matter, therefore, the District Court
” should have éddreésed J ackéon's [ in forhzd pauperis ] motio'n before dismissing the complaint as
frivolous, rather than deriy the [. in forma pauperis ] motion as moot after dismissal.”); Spuck v. |

Fredric, 414 Fed.Appx 358, 359 (3d Cir.2011) (“When a complaint is submitted along with an [

in ﬁ)rma pauperis ] application, the:complaint is not deemed filed unless and until [ in forma
pauperis | status is granted. [ ... ] in that situation, the District Court must first rule on the [in
forhza p&uperis ] application and, only if it grants the application, proceed to determine whether

the complaint should be dismissed under 28 U.S.C. § 1915(e)(2)(B).”).

2) Failure to State a Claim
The legal standard for dismissing a complaint fo? failure to stéte a claim pursuant to §
1915(e)(2)(B)(ii) ér § 1915A(b)(1) is identical to the legal standard used When ruling on a
motion to dismiss pursuaﬁt to Federal Rule of Civil Procedure l2(b)(6): See Tourscher v

| McCullough, 184 F.3d 236, 240 (3d Cir. 1999).,However, before dis‘n-nissing a complaint or -
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claims for failure to state a claim upon Wthh rel1ef may be granted pursuant to the screenmg

prov151ons of either of these two statutes a court must grant the plalntlff leave to amend hlS

complaint, unless amendment would be 1nequ1table or futile. See Grayson V. Mawlew State 1
Hosp., 293 F.3d 103, 114 (3d Cir. 2002).
In reviewing a pro se plaintiff's complaint, the court must accept all factual allegations in

the complaint as true and take them in the light most favorable to the pro se plaintiff. See -

Erickson v. Pardus, 551 U.S. 89, 93 (2007); Phillips v. County of Allegheny, 515 F'.3.d 224,229
(3d Cir. 2008). A complaint must be dismissed if it does-not allege “enough facts to.state a claim

to rclie‘fthat is plausihle on its face.” Bell Atlantic Corp. v. Twombly, 550 U.S. 554, 556 (2007).

| “Factual allegatlons must be enough to raise a right to relief above a speculative level.” Id.at 555.
The court need not accept 1nferences drawn by the plaintiff if they are unsupported by the facts

as set forth in the complaint. See California Pub. Employee Ret. Sys. v. The Chubb Corp., 394

F.3d 126, 143 (3d Cir. 2004) (internal citation omitted). Nor must the court accept legal

conclusions set forth as factual allegations. Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555

(2007) citing Papasan v. Allain, 478 U.S. 265, 286 (1986). Additionally, a civil rights claim
“must contain speciﬁ'c allegations of fact which indicate a deprivation of constitutional rights;

allegations which are nothing more than broad, simple and conclusory statements are insufficient|

to state a claim under § 1983.” Alfaro Motors;"Inc. v. Ward, 814 F.2d 883, 887 (2d Cir. 1987).

Finally, a court must employ less stringent standards when considering pro se pleadings

than when judging the work product of an attorney. Haines v. Kerner, 404 U.S. 519, 520-521
11(1972). When presented with a pro se complaint, the court should construe the complaint

liberally and draw fair inferences from what is not alleged as well as from what is alleged.

Dluhos v. Strasberg, 321 F.3d 365, 369 (3d Cir. 2003). In a §1983 action, the court.must “apply
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the applicable law, irrespective of wheiher the pro se litigant has mentioned it by name.” Higgins
v. Beyer, 293 F;3d 683, 688 (3d Cir. 2002) (internal quotation omitted). See also Nami v. Fauver,
82 F.3d 63, 65 (3d Cir. 1996) (“Since this is a § 1983 action, the [pro se] plaintiffs are entitled to
relief if their complaint sufﬁcienﬂy alleges deprivation of any right secured by the
Consfitution.”). Notwithstanding this liberality, pro se litigants are not relieved of their

obligation to allege sufficient facts to support a cognizable legal claim.

C. Assessment of Plaintiff's motion for leave to proceed in forma pauperis
In his motion, Plaintiff states that he is unable to pay the filing fee associated with this
case. Based upon this averment, as well as the institutional account statement, I find that Plaintiff]
is without sufficient funds to pay the costs and fees of this proceeding, and acéordingly, his

motion for leave to proceed in forma pauperis should be granted.

D. Assessment of Plaintiff's amended complaintA'
Even liberally construing the factual allegations of the complaint, much of this action

should be dismissed as frivolous.

The claims against Defendants Colville, Zapalla, Capristo, Streily, Kaye,
bugan, Wabby, Prehus, Ivory, Brown, and Mericli
| These Defendants are identified as Assistant District Attorneys of Allegheny County who
participated in Plaintiff’s conviction. The claims against thém should be dismissed as frivolous

as these individuals are entitled to prosecutorial immunity.
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A prosecutor engaged in “activities intimately associated with the judicial phase of the

criminal process™ is absolutely immune from § 1983 money damages. [mbler v. Pachtman, 424

U.S. 409, 420 (1976). Actions that relate to the prosecutor's role as an advocate are “judicial”

actions. Mancini v. Lester, 630 F.3d 990, 993 (3d Cir. 1980). Prosecutors are even absolutely
immune from claims for malicious prosecution, for solicitation of perjured testimony, and for
conspiracy with state actors while engaged in an advocacy role. See Imbler. In fact, a

prosecutor's duties extend beyond the actual filing of a lawsuit. In Imbler, the Supreme Court

noted that “the duties of the prosecutor in his role as an advocate for the state involve actions
preliminary to the initiation of a prosecution and action separate from the courtroom.” Imbler,

454 U.S. at 431, n.33.

~ The claims against Defendant Brennan
Defendant Brennan is identified as a pﬁblic defender who participated in Plaintiff’vs.
defense. The claims against him should be dismissed as frivolous. -
In order to state a claim under § 1983, Plaintiff must demonstrate that the challenged
conduct was committed by (i) a person acting under color of state law and (ii) that the conduct
deprived him of rights, privileges, or_im'munities secured by the Constitution or laws of the

United States. Parratt v. Taylor, 541 U.S. 527, 535 (1981) overruled in part on other grounds by

Daniel v. Williams, 474 U.S. 327, 330-31 (1986); Groman v. Twp. Of Manalapan, 47 F.3d 628,
638 (3d Cir. 1995).When a public defender performs a lawyer's traditional functions as counsel

in criminal proceedings, he does not act under color of state law. See Polk County v. Dodson,

454 U.S. 312 (1981); Stankowski v. Farley, 487 F.Supp.2d 543, 549 (M.D. Pa. 2007) (public

defender not a state actor).
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The claims against Defendants Dr. Rozz;n, Police Officer Gienﬁ, :
and Detectives Wolfson and Foote |
Plaintiff alleges that these Defendants conspired with the District Attorney Defendants
and the Public Defend_er Defendant to deprive him of his right to the effective assmtance of
counsel at trial.® o | | B
- Plaintiff’s clai‘ms against these Defendants should be dismissed pur’suant.to the favorable

termination requirement of Heck v. Humphrey [512 U.S. at 477 (1994)] and its progeny. In

Heck, the Supreme Court held that a state prisoner could not maintain a § 1983_ action for
damages ueder the civil rights laws if “a judgment in favor of the plaintiff would hecessarily

. irﬁply-the invalidity ef his conviction o-r senteﬁce ... unless the plaintiff can demonstrate that the |
convietion or sentence has already been iﬁvalidated.” Id. at 4‘87..The Court has summarized this
so-called _“favorable termination requirement” by exp]aining_.th‘gt a “state prisoner's § 1983 actioﬁ
is barred (ebsent priorviﬁvalidation)-no matter the relief sought (elalnages or equitable relief), no
matter the target of the prisoner's suit (s‘eate conduct ‘leading to conviction or internal prison
-proceedings)-ivf succees in that action would necessarily demdn,straee the invalidity of

|1 confinement or its duration.” Wilkinson v. Dotson, 544 U.S. 74, 81-82 (2005).

| Here, there is no allegatioﬁ that Plaintiff's underlying criminal-cohviction has been

reversed or set aside. A finding by this Court that Defendants violated Plaintiff's constitutional

3 To the extent that Plaintiff seeks the reversal of his criminal conviction, such a remedy is not
available to him by way of a § 1983 action. See Preiser v. Rodriguez, 411 U.S. 475, 489 (1973).
A prisoner may seek federal habeas relief if he is-in state custody in violation of the Constitution
or federal law. 28 U.S.C. § 2254(a). The purpose of a writ of habeas corpus is to challenge the
legal authority under which a prisoner is held in custody. Allen v. McCurry, 449 U.S. 90 (1980)
(the unique purpose of habeas corpus is to release the applicant for the writ from unlawful
confinement); Wolff v. McDonnell, 418 U.S. 539 (1974) (basic purpose of the writ is to enable
those unlawfully mcarcerated to obtain their freedom) .
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rights during the trial and subsequent conviction would “necessarily imply the invalidity” of that

conviction. Accordingly, Plaintiff's claims against these Defendants are precluded by Heck.

II. CONCLUSION

For the foregoing reasons, it is hereby recominend.ed that the motions for leave to
procéed informé pauperis [ECF No. 2; ECF No. 4; ECF No. 8; ECF No. 11; ECF No. 21; and
ECF No. 22] are GRANTED. It is further vrecommended that the claims against Defendants
Colville, Zapalla, Capristo, Streily, Kaye, Dugan, Wabby, Prehus, Ivory, Brown, Mericli,

. Brennan, Dr. Rozin, Glenn, and Detectives Wolfson and Foote be dismissed as frivolous.

In accordance with 28 U.S.C. § 636(b)(1) and Fed R.Civ.P. 72, the pz'irties must seek
review by the district court by filing Objections to the Report and Recommendation within
fourteen (14) days of the filing of this Réport and Recommendation. Extensions of time will not
| be granted. Failure to file timely objections may constitute a waiver of appellate rights. See

|| Brightwell v. Lehman, 637 F.3d 187, 193 n.7 (3d Cir. 2011); Nara v. Frank, 488 F.3d 187 (3d

Cir. 2007).

/s/ Susan Paradise Baxter
SUSAN PARADISE BAXTER
United States Magistrate Judge

Dated: Juiy 13, 2016




Additional material
from this filing is
available in the
Clerk’s Office.



