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"IN THE
SUPREME COURT OF THE UNITED STATES

PETITION FOIZ:l WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts: §

l

The opinion of the United States court of appeals appears at Appendix to

the petition and is

[ ] reported at i i : ; OF,
[ ] has been designated for pubhcatlon but is not yet reported; or,

[ ] is unpublished.

The opinion of the Umted States district court appears at Appendix to

the petition and is E
[ ] reported at ! ; Or,

[ ] has been designated for pubhcatlon but is not yet reported; or,
[ ] is unpublished. !

i
:
¥

[M/ For cases from state courts:

The opinion gf the highest state court to review the merits appears at .
Appendix A to the petltlon and is

[ ] reported at ! i ; Or,
[ has been designated for pubhcatlon but is not yet reported or,
[ ] is unpublished.

The opinion of the rI/{‘ n Lg 5 é‘/f{"/wg’ C/at"/% court
appears at Appendix to the petltlon and is

[ ] reported at | ; O,
[ ] has been designated for pubhcatlon but is not yet reported; or,
[ ﬁl/sunpubhshed !



JURISDICTION

[ ] For cases from federal courts: !

i

The date on which the Uniteq States Court of Appeals decided my case
was

[ 1 No petition for rehearing iwas timely filed in my case.

[ 1 A timely petition for reheiaring was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including ; (date) on- (date)
in Application No. __A_

The jurisdiction of this Court@is invoked under 28 U. S. C. § 1254(1).

[U For cases from state courts: .

(~ - (8

- The date on which the highes;t state court decided my case was
A copy of that decision appears at Appendix __¥

[ 1 A timely petition for rehe%aring was thereafter denied on the following date:
., and a copy of the order denying rehearing
appears at Appendix x

[ ] An extension of time to ﬁfe the petition for a writ of certiorari was granted
to and including ‘ (date) on . (date) in
Application No. __A___ -

3

The jurisdiction of this Court{is invoked under 28 U. S. C. § 1257(a).

'

!
|
|
i
|
|
|
I
i

i
!
i
|

4



'Cx_?ﬂﬁ.ffjr»sa‘ﬂa}?_ft__@i__g\md_%mfw{ﬂﬂf'Fm«/z%z'&ns Tavplyed

Ny Constdudipnel Provitbs cre

T ravelred, The Jc(/(c/tms %Q{V‘TLW‘/ Prodisa

uwwaa( art 5ed gt Hp below,

o Zies sIU= .40 (a)(1) [West Q72).

A peison (7.0 s hle o(a)-W/ compne] 54iual

s Jau\_{;ﬁé__a_,oh (o rf
| < My p@/{ﬂ“ c:mmvuls wn_oef PE Sexual

| Paaé%(ajr(ﬁﬂ L% LT 5] 2l F ma @l

1’710(€r Ww(

| | (/) Hf[é c/zchm s W\o/ef 13 g A
R (g €. Td e
; O "465(},%[ pen Qu@ilﬁ” L5 O{Q‘Ilszle'ﬁ( (‘. f@[,e\/omff! s

Hollow

o 44»4 cmhw# how eer s gt L"J‘w/t’&fl

AThe $eX  @lgpn g qnus t7€ ocnvth er peip 4, O _pny
taH wsiya, Z@WWU élmi\'f, iz oy Pétf’f H._the o

Wh__-Bﬂo( __one pelson (Mo fhe €ex wigan o7 pavws

| (///\ <’-f bamn" 289 qrcs s/u 7. I(W%f 9»7/9}

| 195 Tics 115 (V(k) CW&;{' 30[‘” :
“i(1 The Coult Ana(s (‘n_ &~ heooflnq c,;no(wqé«;d
et 5oL Fhe presence gf the Sucy et e
.mmmm-_%cme WWL%‘}, W C‘va(/Yléf%ﬂC,Lﬁ 17{-__“@—
ﬁm{emmf provioles Sufliziont 4 jvwcfcjs b
el aby 'IL/Z/ & the cpad Qt%@f(ﬁt 1L‘2«57L[¢ ¢s
SRR 3 o (T 0ceeo(m7"‘ A (k) e wnavarlable

-__O s o WAT0ess gl {fhere 1Y (Wfﬂéﬂfm%//‘

T ;é(/zdmce W ‘ML@ et which s Hhe éwaef/f.mw
l
i 3 ' - e




of #LQ Satem ent: W( C’?J ¥ the wof of C\WJ{
SO | éfozfemuzf Wets. Mw(é befor e the wzﬁm OL'H(;L(Q(’—Q/
R NE Y ¢ols (/ 2 Withea 2 mwalfe e the
e lon ojf Mé Itfens e, WU?J\Wer pveeds
— /CA‘Q/ - 74'; Tecs ’f///'f—zo(b)(wagf Il

' 5%m+€M’@4¥ .Vwc 'fhé' Couse ‘_

1 4—/‘ )mﬂvwo// }Vl‘h %efefnofom% 3m§y4r'
Jvhmem LoLs - U\O(zc/f&d’ v Count s oL
pNo(mLy// cteovianl seguted ossonnlt zf o chilol
12w alds 5]i- 110 (n) () Cest od), _ollegrng
., ot h e W"'{MIH‘QO( Gufs_of 4 ey Pwé%%éw W/%\
o MB., _who wps |¢s5 theen (3 S s ¢f pre,
e Ar.-b&nc(m 4,. (meon vb_the w3 4??%7‘6
3 L fguc/%, Pﬂwplé (/ Jafoﬂ C. j.?)\/tez,?(\( Avis T
App (4 5veod, a padon. )'

- . Prigs 117 “P(“l M\é 5%046 A/ﬁo( ot /V%l/bn
i lom g, §€¢L1—mﬁ do 1ntrvdice Cviglence wnofof
| ;{/hz Wrl iy g _Cheehlion vb Secdion 1s-10 v the

| Cacle cjf\mmm Proceclure vE b ((role)
(795 ,(Lu s -19(wWest QoL 4] [he Hizl
Coult g /W “W\C o hion A e g /o Heen wio er.
(AL _of_poin._ ) __

i

| At the /“Lm VM Jwry Fieel, shelly.
_'1L€}1L{‘£1¢9(chf she | [c\/ﬁ&( Wt K\Q/ [yay{\\/céo(,
e P lutty, oA h Janmsht ) B Who Wees bein
_g__Q_*__,,,t/l ,éwé Def eadleent _i/pes /"ll? ‘s fw%/h?/
M. B Visteol him &/’éf/ oth e W eedead.

o o -

e ————deee




L A/mmw a{ W@ _when e was $_Jewss

old)__M.B. Jold sheily that Dacloly lrkes 4o makfi__
§u/€ M- épécuxl 61)7/ (s Cleawn. vhen 57\_L\/

lsled U/ha’[ M-B._Meenf 67 thet  Stutement MB__

Soud_thet o elenclpnt {fovk "yHf hof patooos  oongf

wid ) el ol _Stuck his fongess (n Rer *¢ ec o

épljz" Shelly ocszzeo( f_dcfenclott ever mMagle ME.

I~ No' but

tuueh his ffl/a € pdle. tuned  M-B /’éfpﬂ_f?du{
ailol et “ he wowd wet f s

41[("- rTL AL &14 Fft :/aﬁé Mea W (7 A pn% pete (Q.)v-'..

51/16(/(?/ (andloqldy Cﬂ/w,@y( hes —:@QW,

Wlmeiws%mo( wioes_o_pellce. off el Buseof

o Hae a@&tw . m(m:_é, haly Fovk M.BJo The

m h{' {he

At ik( fen  AA :/vuwf CW«A That swem <
o .

' C«\O( Padﬂ /3

b hesr ¢ «{’he @/V\@C&@m;/ /%”Nl

u_{[@___@g; seden s ol m‘ —{44«, |

, Zzﬂme 7, “f’ﬁ& #m( +¢5ﬂé.ﬂd_{iwj_g(_ﬁf_gﬂ_p(wf

(Ceked hs 1[c_f%¢/ ouned_p et e m  prt/pte”

__ while MB. s (/_cj_a_-(&_‘@?_mﬁ_ _howse. MLB, W

alre o _her bedivon ! pslees, when of efenchond

ontered ond Wobe her vp. e put his heened

_ ww(e/ the blankef Fuot wies CWM‘M/ MB.,__gref

1£€({’ his 1/1%19% MY € (YL;/O{ hU i< [H/ag-l..._.

(ﬁﬁm{éih:fétéd_, e that ol encdnot 1"%{///’\@0{

el _ta o similed Wy on T Sa (ot "

Oceasi0as, but he ever vue _____jué p'r’ct/fz*fe

201(‘/1{{ M. 3."'s “Fﬂc(/mW-S H /{[Q folod her My

oabout fhe '('VV’C}U(‘)Q while they were 1'a the

Lol C R o poin_ M)

-



maw[_w_n van’tg/m Leoty 1£\ eof -wae’f éhé |

W €MPLo7feo( o5 en  adenceol- 1>/M¢Jr(t@ /s e

ot the Peoliatsic Besguice (enler nt the - .

\,L(\u/@/}mL\/ !7# 4,1/(1%1715 Cﬂ(/(éqz (7{ (Yl_éo((ccflé

dia Pegria!, The el Cowsd ﬁrmﬁ?ﬁyf e 57%71(4

ffw%i’ia Neev e b er rLenO(Wéo( 0Ls__Cet  eypers] 1A

,, ‘Mé el (Aot a_pF chulAren oMeM,o( {0 hote 1

been %va(d vbusecl. _Ta beeembes 4, 37(3,

Hﬁf/ﬂaaﬂ @Aammec( .8, Hmpm&m/l 1L€4‘f A 60( 7’%&4

Ashe Conduucled o Curotna rwminedivoa _gf - (LB

ca“em#ﬂ(; mmr a cv(w;cmse The Samnndioq

oot reven] wu/ evidence w{» obms € repeecd

o M-B: e an szwfc@o{ +hed the (&u 7‘4 ﬁf

Hé G gl notiva did oot rule gt the ab«,c%

fepoited by MUB., becuyse 10 Q5% ot Cuges .

in V/‘Uoh OK?(O/FM /\’6/)‘7/1[ 4 exvial O(L%jﬁ thelr

1 Hamonalipns Ly ol tevenl phyézo«/ evidence -

o abwm (24 oA paln. 15)

Twa Cfm(/ 4@4{ {,eo( HW,L 5he

:i\,JSU 610( —@J H e lcc’w_wc\,( ngair/ C'IM/OU@(\ ¢

A \/OCacy (et gn December 2, 20(3 whén

M.B. WJo's  se/en Yeors pld C L oechy cﬂ{-afwém/ae(

M-8 kgt hel Complaicats fhat o ddenclpat
Comoifled  beduwal ossav)t. A fecwcfmy ot

"_Mﬂfm“ﬂ%dt/célx/ W&cé ?‘7(0(7/ -A;v +he J vl

(__io/ MK poin._ 1) i | | ___,

an/,ﬂ E +e;+z\fzéo( {/h,n‘ éhé WzZé j

défcwfnnf s Gistel o Lpsra haod o Siv-cfeud - viclt

@

L ChlA B With ywhom $he heod viidetio v

L e/ ey U{//d W/ eelrendd.. - U/h&r\ koln _hool ypsitud, v

! o



Wtk B, she wouled Al peng € 1y ‘fftﬁé/{:_v;f ___Mll_ﬁ\_____....
dQ{W\dM;M@'_W A {»eﬂéc_’g(‘eo(___ M.B.

huel o totmal _tekstaeliva with d eFenclect oo/

f\€€()"k_€0< /’L@[Zﬁc/ With ‘u‘_r_VL.' a - MNodemhes 3,_357(?(

Nbwla, # E.; detfendnat, _omel “M.B. were all Vst

Q‘t P—K/(X‘f Mp(gfmp(mf‘f ])p(,/'é/v%; }Lﬁu_tje‘ &«g 7

- land MB__were playiag 1a- fE ‘s belieom, e

| }f;/a( C"/%TL ‘(/"ﬁ c .éczl/li_tfd‘ ‘H\m, sh e &cﬂﬁ/'{"\m _

brth leony fa beol {ogather fubeo(- pto rhizee(

Mot HE. “[ctle pee pee was herel ™ HE.. cncl.

1M B, tolel kosa thet they uiete “Iust ;Luﬁy_,;,lﬁ- S

v

ool Elsaing. " (o et ]

- Eelia EichelEod Feitifiecl Fhnt

Lol ¥ Yo yews. Shie clescichedd 0@2[“40{&“’7[——

as o S (oVing fathes’ Fa - | Nevembes

1%, 0(3, she pwed olefencloat visited 'o&{m@{;

peleat s howse clong Wiph M-B., Rala, and
F_I[»F.E, Z<€{'(vz Iﬂﬁ{- e L5€ 149--/0( Wk,_‘/f cened

[CeL)ed o phzae call {0 clefenclent feil ity

Nl fnnt “semedtung Yool _hnppened Wi ‘
_H £,..M._/f‘;( m g, ?’/Z/I/ h?iﬁnha}:,(g;#“ Fﬁéﬁ/‘/’l ‘e.o({, fll.@,___._,_-.

deleadeot s _parents bhous e, defealont was

etk cng fo 0LE. “ebout the rncigleat vl

hod _happeneel, _why e dent do Hungs,
: __,,__qmg_&@_h‘,w_bw( oyely, _thin 9.5__(;_‘"(;;9_,_ffh@£,.
cofra testilyed Luthe that she else hof-

ke Fu_ L. 12.f_\_€_t/.z._ﬁz_€_i(~77 cbout Sgoodd

_(ALJW/AL_'Q@_; b el %owohmg_, " 3d. a,f__gz&[a;}a)“”

3
I
4

=




Pé{-\ﬂnagm% -/—ef#Z&CO( l'/k&vf D/cﬂ/ N

o

4—? ‘f/hé atléﬁﬁhbfzﬁ (o thys Cuse, f;e,/w@f _

Visitatcon u/u% ne's o(pwzf/u?—e/ @«/ef/ 7t e

weelend, o Fefgber i Movember 29/3,

1 detenclpnt poed 4175{/&7* gt ‘o cm a/,m,nefh['

 cbgtf s beteoa (o M.B. shelly Was FZQM/(ﬁ

Moy e ﬂ*an ol e Fhedt wed /LM/M

lawey from deleqdont ol et el @NF@“‘C(M-/

_}—0 meé{/ he/ ha[FV/OCc/ V/}l&ﬂ 7"‘/01/14'/)!7/%[_/) | -
N?B ﬁ&'m Uisitatied. /40(% peia. NS

bet[mo(m/% w40 #éf%/ﬂ[; ed. ‘7”/1@4

he aeser fouehed his akohtes a’ o

§‘€><vwcl odocy, 2l LA /)é /7(0666 Afs /;%yar

P />ﬂ//u5 tn her 4'%5{'&/5 Ye 5"(‘0(‘/‘60@ Fhoct-

. he hao Very fc//HC a(lﬂﬂqé;[qmé u/(//h f/}z[gﬂ

Nbecuuse Felin pl_clefecdont 's 2o were.

1

aus»(m/(:/ ccmww( The JWZ {bw@ O(egmo/(m%

aw((‘/ ©n both  Counte osgest_

3

1y fmeLWAL;/rfm ‘L’i)ef f'ﬂa( C el

4 entonce p/&fcno/pm‘«ﬁo (1903 acw{- e tems pl

]

09 \/eors | Df(foﬂ,._(/c_c/ o petixs.. QQ &3)

B v——

e T O i




ARGUMENT

it ‘ I

The Cig}urt erred in granting the People’s motions to allow hears4y

i
i

statements, aéild erred in entering an insufficiently detailed order related

This C%urt has ruled that sufficient guarantees of trustworthiness are required

prior to adrms 51on of statements under 725 ILCS 5/115-10, which is to be narrowly,

construed. Pec?ple v. Bridgewater, 259 111.App.3d 344, 348-349, 631 N.E.2d

I11.Dec. 557 (1;994).% In examining the admissibility of hearsay statements under section
115-10, the sta:ndard of review to be applied is one of abuse of discretion. Pgople v.

Land, 241 111 App 3d 1066, 1079, 609 N.E.2d 1010, 182 Il.Dec. 476 (4th Dist. 1993);

People v. Zwart 151 111.2d 37, 44, 600 N.E.2d 1169, 175 Ill.Dec. 711 (1992).
2
this standard, a rev1ew1ng court looks to whether the decision of the trial coth was!®“...

arbitrary, fanql_ful or unreasonable, or where no reasonable person would take the view

adopted by th%; trial court.” People v. Hammonds, 354 1ll.Dec. 70, 84, 957 N
(1st Dist. 201 1) People v. Dunmore, 389 1l1.App.3d 1095, 1106, 329 Ill.Dec.
N.E.2d 1233 (2nd Dlst 2009).

} " A. Admissibility of hearsay evidence.

Conée';ming the statements made to M.B.'s mother, Shelly Barker, the

thereFo.

779, 197

i

Under

.E.2d 386

622, 906

Plaintiff

maintains thaiii;"Barker was taken aback by this statement and took the necesgary steps to

handle this trc%hbling statement.” (Pl. Br. 8)Pursuant to Shelly Barker's testi

i
i

hearing on the People s motions, those steps were to ask leading questions of M. B

ony dt the

during a conversatlon that lasted twenty minutes. (R Vol. 111, 28-30) At that he ng,

Ms. Barker admltted that she recently moved a great distance away, which made |

9

l




visitation betw%en the Defendant and M.B. both costly and inconvenient. (R

H
H
1

i
i
b

33-35) The tr1al court's finding at the hearing on the Defendant's post-trial mftion that

there existed ". .no agenda by mom that's been identified..." (Supp R. Vol. V|
completely 1gnored Shelly Barker's previous testimony. Also 1gnored in the 1
ruling was the false statement made by Shelly Barker at the hearing on the Ps

motion. Namely, Shelly Barker, after having testified that there had been no

Vol. HI,

11, 17)
rial court's
ople's

other

incidents of a sexual nature involving M.B., then on cross examination admﬂlted to M.B.

being 1nvolved' ina sohcltatlon made by M.B.'s cousin as well as a separate i

genital exposure comrmtted at M.B.'s school. (R Vol. III, 35-36) When a witness

i
testifies to false 1nformat10n, admitting later the falsity of her testimony, that
i : S

credibility is ciértainly questionable, at best. Furthermore, false testimony,

with an agendéi on the part of that witness, would make anyone hard pressed
1, ;

sufficient guariantees of trustworthiness so as to allow an exception to a rule of evid ence,

B
which is to beinarrowly construed.

Concelfjning the statements made to Tara Crady, forensic interviewer for the

Children's Adé_(ocacil Center, Plaintiff argues that sufﬁcient guarantees of

trustworthiness existed due to "...C.A.C.'s training, procedures, and implementation of

ncident of

witness

when coupled

to find

policies, which include the use of non-leading questions." (Pl. Br. 9) Howeyer, having

received trainihg to interview children at an institution with procedures and policies in

place is not the same as using that trammg or following those procedures an

ia
i

policies It

was at the heanng held on the People's motions to allow hearsay statements hat Ms

Crady was copfronted by the fact that at no time during her interview did she identify or

have M.B. exi)lain in any way the frequency of alleged sexual abuse, much less the

| | [©




number of time'-;s it happened, or even when the alleged abuse occurred. (R. Vol. IIl} 16-

17) Perhaps thlS is the reason why the People alleged in their charging documents for

both counts that the offense occurred, "...between December 1 2011, and No
2013..." (C. 9- 10), and even after the trial, the time frame, number of instanc

frequency, and dates still remain unclear.

vember 17,

[44]

S,

Furthermore Tara Crady never discussed with M.B. false information the minor

%
¢

gave during the 1nterv1ew when Tara Crady knew it to be false. Specifically,

M.B. told

Tara Crady that the date of last incident was the same date of M.B.'s interview. (R.|Vol.

)

111, 13-14) Tara Crady knew this to be false, and Tara Crady admitted she di
address or clanfy the falsity of this statement. (/d.) Furthermore, Tara Crady
testified that M.B. made inconsistent statements as to the names of family pe

I11, 16) Plaintiff argtxes that this court should consider, among other issues, ]

d not
v also
ts. (R.Vol.

V.B.'s age

at the time of her interview. Certainly age could affect a very small child's recollection

i

of dates, but to say that a tender age would affect a minor's recollection of sdmethimg as

simple as the name or names of family pets stretches the imagination. In add

ition, T'ara

Crady 1eamed from M.B. during the interview that she had previously told her younger

brother about -éthe alfeged abuse, which also proved to be false when Tara Crady

i

interviewed tHat same individual. (R. Vol. IIL, 18)

Plaintiff argﬁes that People v. Boling made clear that section 1 15-10 was paissed

"..outofa coficem that 'child witnesses, especially the very young, often lack the

H
?
N
H

cognitive or lé.:nguage skills to effectively communicate instances of abuse af

i

[citation], or r%nay be impeded psychologically in their efforts to do so."" 2014 IL %\pp

(4th) 120634 at ¢ 83, 8 N.E.3d 65, 380 [lL.Dec. 134 (4th Dist. 2014); citing People

Ly

i

trial

N




i’
i

3

Bowen, 183 Illf%.;e?.d 103, 699 N.E.2d 577, 232 Tll.Dec. 800 (1998); (PL. Brief. 8
Certainly, as er;visior‘ixed by the legislature, getting the evidence of a criminal
from another sburce via hearsay testimony is an important thing when a ming

may lack the s,%ills n;ecessary to testify at trial. That said, the allowance of ki

false hearsay t<%stimdny at trial, whether in the form of a recorded video or de

testified to by someone like Tara Crady, simply because at one time someons
L ,

Crady received training in interviewing cannot be what the legislature had in
I ;

what this court had in mind when requiring sufficient guarantees of trustworthiness.

3

).
offense
r witness
owingly
tails of it as
like Tara

mind or

B ; _
Furthermore, Tara Crady's failure to address even the most basic details in relation to the

allegations, such as t;ime and place, unquestionably casts doubt on any safeguards of

reliability presfented %by Ms. Crady's training and experience. Consequently,

of the trial coui't was arbitrary, fanciful, or unreasonable, and this Court should vacate

the conviction; ordering a new trial in this cause.

B. The court entered an insufficiently detailed order.

A trialicourt need not issue a written order following a hearing pufsuant to 725 |

ILCS 5/115-10. People v. Carter, 244 111.App.3d 792, 800, 614 N.E.2d 452,

318 (1st Dist.|1993): Plaintiff maintains that the Coleman case is misconstrued by tthe

~ Defendant. (F'l. Br. ;12) In People v. Coleman, this court, citing to the recently decided

U.S. Supreme Court case of Idaho v. Wright, 497 U.S. 805, 110 S. Ct. 3139,

the ruling

{
185 Ill.Dec.

111 LLEd.

638 (1990), eiéplained "Wright has now given greater definition to the required hea%ring

H
i

i

and the ﬁndmg necessary to allow admission of the evidence." 205 IlL.App.3d 567!, 584,

563 N.E.2d 1 )lO, 150 Ill.Dec. 883 (1990). This court then set forth factors to use/when

determining v§hethe,r sufficient guarantees of trustworthiness exist, including

i
if

(4.




. "Relying on the aforementioned United States and Illinois authorities, we fin

"...spontaneity i and consistent repetition, mental state of declarant, use of term

unexpected of a child of similar age, and lack of motive to fabricate.” Colem

111.App.3d at 581 c1t1ng Wright, 497 U.S. at 821-822. This court then reman)
case, in part because the order did not reflect the reasoning of the trial court.
205 Ill.App.3d;;at 584. Likewise, the First District remanded a similar case, 1]
hearing in the ’case at bar did not provided adequate guarantees of trustworthi
did not reflect: the reasomng of the trial judge as to the reliability of the corro

testimony." Carter, 244 111.A..3d at 801.

uling,

d that

borati

In explalmng why Defendant misconstrued Coleman, Plaintiff maintdined '

é.
Coleman courg did not take issue with the trlal court's written order, but rathe
L
sufficiency of %e evidence before it at the pre-trial hearing on the admissibil

r the

ity of

linology
an, 20}

ded th

A4}

A4

Coleman,

the

ness as it

veE

'The

the

hearsay ev1dence " (Pl Br. 12-13) This is precisely the point Defendant wishes to make

on appeal, and precxsely the problem with the order entered in the present ca
3 :

order entered gnly recites the statute, and the only out-of-statute reference ca

is one to the iriitervieﬁwing techniques used at the C.A.C. (C. 39) This Order

order related fo the hearing held on the People's motion pursuant to section 1

there is no funiher reasoning to which this court can refer. Although Plaintif]

further explanffations; of why that order was entered by a judge who did not enter it (Pl.

I
1

Br. 11), these -%explanations do not help to now supplement the reasoning of the trial

i

is the

f cites

use. The

ntained in it

only

15-10, and

|
to

court, which tﬁe court is required to make when hearsay statements are allowed pursuant

!

to section 1 15 10. Consequently, the trial court's order was insufficiently de

E

tailed,

and,




~ evidence, wh1ch must include.evidence that it has been substantially unaltere

i

i

consequently, the conviction should be vacated and this cause remanded for further

i
hearing. it

II

The C(:)iurt erred in admitting a videotaped interview as substanti

it
1

at trial.

The admxss1on of a video is reviewed using an abuse of discretion stay
“... an abuse occurs when the trial court's ruling is fanciful, unreasonable or
reasonable pef%sfon ws')uld adopt the trial court's view.” People v. Baez, 241 Il
106, 349 IllDéc 165, 946 N.E.2d 359 (2011); People v. Iligen, 145 111.2d 35
I1l.Dec. 599, 583 N.E.Zd 515 (1991). Recorded evidence, like the recorded it

M.B. at the CAC, can be admitted as substantive evidence and considered 1

i

such only if thg foundation for it is laid, and that foundation is the same as for real

i

v. Flores, 406{lllApp.3d 566, 572, 941 N.E2d 375, 346 Tll Dec. 817 (2nd D]

When a foundiétion is laid for a video as a demonstrative exhibit, that foundation "... is

i
inadequate to fénsure ...[its]... reliability as substantive evidence ....7 Flores,

Il App.3d at 573.

The fo;imdation for a demonstrative exhibit only requires that a witneLs with

3
personal knové{ledge; of the exhibit at the relevant time need testify only that

and accurate ﬁépreséntation of that which was purportedly recorded. /d. at 572. In the

i :
present cause,the People laid inadequate foundation to admit the video as su

13), is the fou;ndatio_n required to admit the video as demonstrative evidence

i

- ¢

ve evidence

ndard, land
when no |
1.2d 44,
3,364, 164

hterview of
Yy a jury as

d. People

st. 2010).

406

'
1
i

E

|
Y
t is a fair

bstantive

. |
evidence. The foundation laid by the People at trial through Tara Crady (R. Vol. V, 12-

only. |

1
|
|
i
l




M
H
H
i
I8
¥
{

Courts have acEknowledged the ease with which video recordings can be altered and

manipulated, and, as:a result, the admission of a video recording as substantiy

is the same as zfor real evidence, not demonstrative evidence. Flores, 406 I11.
i :
i

573. :

Typicaily, to admit an original piece of real evidence, a witness need

only

establish that the exh1b1t is the actual item, is unaltered, and is the same as the one

recovered. Id. at 576; citing People v. Whirl, 351 1. App.3d 464, 470-471, 8

872, 286 Ill.Dc‘:ﬁc. 646 (2nd Dist. 2004). However, as referenced above, this fi

would be insufficient for admission of a video recording as substantive evide

the ease with Which i/ideo recordings can be manipulated and altered. Id. at

addition, in the present cause, the video recording exhibit was a copy, as acki

by the People s own w1tness (R. Vol. V. 12-13) Consequently, for the prose

admit a video 1;record1ng as substantive evidence, as was done in the case at b

foundation m@;t demonstrate "...a chain of custody with sufficient cornpletertess to

i
H

render it imprc}:bable that the original item has been exchanged, contaminateq

subjected to tampenng " Flores, 406 1. App.3d at 576. To admit a duplicat

the People d1d here then .. there must be a cogent explanation of any copy

that the court ;s satlsﬁed that during the copying process there were no chan;

14N

>73.

1, or

yes,

ar, the

ing such

e evidence

App.3d at

E.2d

oundation

nce, given

In

nowledged

cution to

ed video as

‘ .

!

additions, or cieletions.” [sic.] Id. at 577. In the present cause, no such expﬂanatioh was
1 .

3
-

provided. (R.Vol. V,12-13)

Plaintisz highlights trial counsel's failure to object. (Pl Br. 17) However,

courts admit (ér refuse admission of evidence depending on the foundation la

solely based on any objection, and when a court improperly admits evidence

- F

trial
i

id, not

!

|

without




also providing a limifing instruction to a jury, error occurs. People v. Taylor|956
N.E.2d 431, 353 L Dec 569 (2011); People v. Dennis, 956 N.E.2d 998, 343 [lll.Dec.
870 (5th Dist. 201 1) Plaintiff highlights that Tara Crady testified to the recording being
a fair and accurate recordlng of the interview (P1. Br. 17), but this is the foundation
required for demonstratlve not real, substantive, evidence. Fi lores 406 Ill.App.3d at

572. Plaintiff references this court's decision in People v. Lara, 2011 IL App (4th)

4i

080983-B, 958;$N.E.2d 719, 354 Ill.dec. 787 (4th Dist. 2011), which is distinguishab

—_—

(>

from the prese:ﬁt cause, because, in Lara, this court addressed section 115-10]as well as
the Confrontat;ion Clause, and was not asked to consider the improper admission ofja
video followirfé an inadequate foundation, and the admission of a video at a pre-trial

i3 ' . . . . R .
hearing pursuant to section 115-10 has no bearing on the later foundation laid at trial.
Given the lacking foundation for admission of the video as substantive evidence, the

trial court abugfed its discretion, and, having heard foundation for admission only asa

demonstrative exhibjt, the trial court then failed to issue the jurors a limiting instruction :

i, . : ' e L 5 ,
related to thatvideo. Consequently, this court should vacate the conviction, pnd order a

new trial in this cause.

11

i
o '
Trial counsel was ineffective for failing to raise or object to the trial cohrt'

b

entry of an iansufﬁc‘iently detailed order related to the People's motions, failing to
¥ _ |

object at triaiff to the admission of new, previously undisclosed evidence, the tobic of
| |
which had befjen the subject of hearing on the People’s motions to allow hearsay

statements, or in failing to either object to the admission and publication of a
I

ii
3.

/b




I11.Dec. 804 (2013). |

i
I3

videotaped inti;j;erview at trial and, further, failing to seek a limiting instru

related to same.
i

Claims%iof inéffective assistance are reviewed using a two-prong test.
Albanese, 104 Ill2d iSO4, 473 N.E.2d 1246, 85 Ill.Dec. 441 (1984); Stricklang
Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). In order
successful, a cialm o;f ineffective assistance muét show that, "... counsel’s pe

%z

fell below an oElpjectiVe standard of reasonableness, and a reasonable probabil

that, but for coi}nsel’é unprofessional errors, the result of the proceeding wou]Td have

been differem.gi People v. Henderson, 2013 IL 114040, § 11, 989 N.E.2d 192, 370

A. Trial cg}unsei was ineffective for failing to raise or object to the trial court's

Y

entry oi‘ an ihsufficiently detailed order related to the People's mdtions.

As was?;;%discuésed above, the trial court is not required to enter an order, but did

1

rule on the Pecﬁ)le's pre-trial motions in the form of the written order at issue.

That order was, insufficient. It did not reflect the reasoning of the trial court that heard

those motions,éas is required. Coleman, 205 1ll.App.3d at 584. Likewise, the
void of referen%cf:e to t,he reasoning of the court in assessing the reliability of te
Carter, 244 IllfA3d ét 801. Consequently, anything a party can point to in as
court's reasonsé%are tenuous at best.

]

Upon receiving the written order at issue in this cause, trial counsel di

or object to thé} sufﬁéiency of that order, and, had trial counsel done so, the tr

would then be’%fequired to confront the inadequacies of the testimony present

discussed abm%r‘é, following which the trial court, in turn, might very well hav

i

ction

People v.

-

V.
to be
rformance

ity exists

(C. 39)

orderjis

2
|
stlmmgxy.

§

H
ssessing the

i

|
d not 1;aise
ial COl;lI't
2d, as were
|

N

e denied
|

I
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the pre-trial rxiiptioné to allow hearsay statements. As a result, the jury woulc

1

in turn, heard ;from fwo witnesses or watched the video _recorded interview o
consequently,%inigh; very well have found the Defendant not guilty. Althoug
proposition m%z;y see@ tenuous, because there is no predicting what the trial ¢
have done had trial éounsel objected to the insufficiency of the court's order,
reasoning of tile trial court in entering the order is equally tenuous due to the
findings conté;ned therein. As a result, trial counsel's assistance was ineffec
B. Trial %ciounsél was ineffective for failing to object at trial to the ad
new, pérevio}usly Aundisclosed evidence, the topic of which had bee;
subjecft of héaring on the Péople’s métions to allow hearsay state

As wa§ discussed in Defendant's brief, previously undisclosed evider

testified to by: Shelly Barker at trial for the first time, even though the events

iy

| not have,

f M.B., and,
sh this
sourt might
the entire
insufficient
tive.
'mission of
n the
ments.
Ice was

about

which she tesfiﬁed were also the subject of the pre-trial hearing on the Peop

(Def. Br. 25-2i6) At the pre-trial hearing on the People's motions to allow hearsay

testimony, Shfélly Barker testified that after M.B.'s initial statement to her, she then

e's motions.

spoke with M B for twenty minutes, following which she took M.B. to the hospital. (R.

Vol. III, 30) é\t trial, Shelly Barker testified that she then called her friend, whose

husband was a police officer, and, upon this individual's advice, she took- M.
hospital. (R. Vol IV, 21)
i :

In addfressing this issue, Plaintiff argues consistent with the People's

{

B. to the

position to

and the position of the trial court that the new testimonial evidence was inconsequential.

(P1. Br. 22-23) Essentially, the position of the Plaintiff is that the evidence v

inconsequentfél, beéause it was not offered for the truth of the matter asserte

. e

vas |

i
t

d, andiwas




i

simply to explhin the sequencing of events. (P Br. 23) The trial court's ruling was that

Shelly Barker's new: testlrnony "...show{s] why mom went to the hospital instead of just

driving home 4 (Supp R. Vol VII, 20) However, these arguments do not aTidress the

5

ultimate i 1ssue=a

No one would argue that this new testimony was in any way the crux of the

Q\

People's case,,but thlS alone, or its inconsequential nature alone, misses the underlying

issue. An exceptlon to the hearsay rule was made pursuant to section 115-10, which

3
i

should be narfc)wly construed and only after paticularized guarantees of trusiworthiness
have been shc;wn and any determination of these guarantees of trustworthiness can
inevitably be reduced to issues related to witness credibility. Bridgewater, 259
[l.App.3d at _49 In addressing this issue during the hearing on Defendant's post-trial
motion, neithe;%r the i’eople nor the trial court addressed how this new evidence affected

i

Shelly Barkerls credibility for purposes of the court's ruling on the pre-trial motions.

Had trial courfsel objected at trial to the testimony of Shelly Barker as it related to the

115-10 hearin?g, then certainly Shelly Barker's credibility would be called into doubt,
i
and, therein, t:he granting of the People's pre-trial motions, which rested in part on the

credibility of 3;S'_helly Barker might also have changed. Consequently, trial cd unsel':s
performance fell below an objective standard, such that the outcome might very Wéll
have been dif%erent,? and, consequently, this court should find the Defendant receiv%ed
ineffective asé;istanee of trial counsel. l

i
)

{
C. Trial counsel was ineffective for failing to either object to the admlssmn and

publlcatlon of a videotaped interview at trial, and, further, for fqllmg to seek
i

i

a hmn;mg instruction related to same.

- e

o
1.

v
i

L
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i
i
1,
i
i
i

As was discussed above, the admissibility of M.B.'s recorded intervie

i

1

C.AC. as sub’;sztantivfe evidence was improper, foundation only having been 1(

N .

be admitted as'fj;demdnstrative evidence. Trial counsel did not object at trial t
i ‘ :

admission and publication of the video as substantive evidence. (R. Vol. V,

i

failure to objef{:t to the admission and publication of the video exposed the ju#ry to it

contents. Those contents were of a video in a relaxed atmosphere, in which

at great lengtl"iil;with Tara Crady. This was in addition to Tara Crady's testimony, as well
it _

i

as that of the c§ther witnesses, including M.B., essentially affording the jury
opportunity toz hear from M.B. at a time when the Defendant cannot cross ex

. f . . . . .
Plaintiff references trial counsel's failure to object as a strategic choice. (PL

M
i

However, one%%would be hard pressed to find an instance in which a party would

strategically a=;l§low the jury to hear as substantive evidence that which was or

demonstrative evidence.
i

The tnal court, in ruling on Defendant's post-trial motion, found that

occurred, becafiixse had there been an objection, "...the State could have put on a
f i .

foundation théi is dffferent than what they put on." (Supp. R. Vol. VII, 18) Nothing

whatsoever in;the record indicates this is true, and the foundational rules for

of evidence V\égre violated in no small part due to trial counsel's failure to obj

w at the
aid for it to
o the

13) This

/5]

M.B. spoke

set anather
amineM.B.

Br. 25)

11y

no harm

{

admission

ect at trial.
t

Had trial courisel objected and Tara Crady been unable to lay further foundation, the jury

would have re;fceived the exhibit as a demonstrative one, instead of substantiye one}

3

which is an aééumption equal to that made by the trial court in assuming the
U

could have 1a1d further foundation.

i

i

i

i )
'
H .

'

People




1
i
i
{

3
3

The video, having been improperly admitted as substantive evidence,

the caurt

| ; _
and parties had a cure available to them. Namely, a limiting instruction to the jury gither

l

at the time of pubhcatlon or prior to deliberations. Taylor, 956 N.E.2d 431; |

N.E.2d 998. Havmg failed to object to the admission of the video as substarJtive

evidence, tnal; :counsel then failed to seek a limiting instruction to the jury eif
time of public%ition or during the instruction phase. If trial counsel had objec

video as subst%ntive%evidence or sought a limiting instruction, the jury would
b 3
been allowed to view the video as substantive evidence, and their verdict mig

well have beef?i diffefent. Therefore, the Defendant received ineffective assis

sht very

Dennis, 956

her at the

ted to the

have not

tance of

counsel in falhng to ‘object to the admission and publication of the video or, #lternatlvely

in failing to seek a hrmtmg instruction, and his conviction should be vacated

; v

1

The ev1dence was insufficient to prove the Defendant guilty beyos

reasonable dgubt.
The Défendant was not proven guilty beyond a reasonable doubt. Pr¢

a reasonable dch)ubt required a showing that the Defendant placed his penis in

bof beyond

the vagina

of M.B,, as alfeged in Count 1, and that the Defendant placed his finger in the vagina of

M.B., as alleged in Count 2. Every element was not proven beyond a reasonable doubt

which is requlged. People v. Tye, 141 111.2d 1, 12, 565 N.E.2d 931, 152 111.D
(1990). This 1s true regardless of whether the evidence is direct or circumsta
People V. Pmtos 133 111.2d 286, 291, 549 N.E.2d 344, 139 Ill.Dec. 832 (198
reviewing 1ssues related to proof at trial, a reviewing court must consider wh

viewing the eyldence in the light most favorable to the prosecution, any ratig

| PR

9). In

ec. 249

(

Tafter

nal trier of




!
fact could have found the essential elements of the crime beyond a reasonabl
Jackson v. Vzrgzma 443 U.S. 307, 319,99 S. Ct. 2781, 61 L.Ed.2d 560 (197
in People v. C%mningham, 212 111.2d 274, 278-279, 818 N.E.2d 304, 288 Ill.1
(2004); Peopléei v. Céllins, 106 111.2d 237, 261, 478 N.E.2d 267, 87 lll.Dec. 9
| : In the present
evidence was gnconéistent. M.B.'s recorded interview contained statements ¢

.
H

be false. TaraizCrady's interview of M.B. included her failure to confront M.

false statements made during it. Shelly Barker's testimony contained information '

affecting her credxblhty, including her bias, interest, or motive to lie, such'as
and expense of visitations between M.B. and the Defendant. M.B. herself te
feeling the Defendant's member and ﬁnger in her, but M.B. could not expang
further beyond statlng she felt she had to urinate. (R. Vol. IV, 22) Maureen
the Umversuyg-;of Illinois College of Medicine, could only offer the explanat;
children percefive penetration differently, essentially allowing a guess that a

was penetrate& mignt feel as though she needed to urinate. (R. Vol. IV, 84-8

Furthermore, no physical evidence of penetration existed. (R. Vol. IV, 83)

The oriily evidence of actual penetration, an essential element to be pr.

provided by MB, someone who had already given inconsistent statements.

e doubt.”
9) ; adopted
Dec. 616

10 (1985).

cause, the

sonfirmed to

B. with the

the time

stified)to
1 on chis

Hofmvan, of
on that
child. who

35)

oven, was

Specifically

as M.B.'s testi;nlony' related to penetration, she stated that the Defendant put his member

1

or finger in hér, which was refuted by both her inability to perceive, having 1
a blanket bloeﬁked her view (R. Vol. IV, 55), as well as by another witness fq

People, Maureen Hofman. (R. Vol. IV, 83)

F

testified that
!

r the ‘




The Dé;fendémt then called Kara Erwin, who testified about a previous sexual

encounter involving;: M.B. and another minor (R. Vol. V, 29-30), as well as h

cr

appreciation that someone was always present during any visitation M.B. had withithe

Defendant dunng the rough time period in question (R. Vol. V, 30-33). The
next called Ketra Elchelkraut who in sum and size testified to the impossibi

offense havmg been committed, because she was present during visitations b

Defendant and M. B due to his work schedule. (R. Vol. V, 58, 62-63, 65-66
%

Defendant ner;gt testr_ﬁed in his own defense, and testified that all visitations Wth M.B.

were effective%iy supjervised by Ketra Eichelkraut, making the commission of
impossible (K Vol. ;V, 76-77). The Defendant provided clarity as to Shelly
interest, bias, or prejﬁdice, including a motive to lie, concerning the inconve
expenses incu;red as a result of Barker's relocation to a town further away.
82-86) The I)Eefendé.nt also emphatically denied ever engaging the conduct ¢
was accused. (R Vol V, 86-87)
In sum i, the j Jury heard inconsistent testimony from the People's witne
jury heard fro'?n a child who could not identify that she was penetrated or po
ascertain whaf pene’?tration was, and the jury heard from another witness, Ho
could not ideréﬁfy that any penetration occurred. This evidence does not exa

reasonable hypothesxs consistent with the Defendant's presumed innocence,

insufficient ewdence upon which to find the Defendant guilty. The People's

fell woefully §hort of guilty beyond a reasonable doubt, especially in light of

:
testimony of the defense witnesses, for whom no motive to lie was shown. 4

no rational triér of fact could conclude that the essential elements of the crin

15
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As a reéult,
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L
proved beyond a reasonable doubt. When a verdict is not supported by the evidence,
grounds for a ir}ew trial exist, and the standard in determining whether to grant a new
e :

trial is whetheir the jury's verdict was against the manifest weight of the evidence.

Maple vs. Gué?aﬁon, 151 I11.2d 445, 453-454, 603 N.E.2d 508, 177 Ill.Dec. #38 (1992).
i '

The evidence m this cause was upon which a reasonable trier of fact could find the
it

Defendant guithy beyond a reasonable doubt. Therefore, this court should vacate the
verdict of guilﬁt, finding the Defendant not guilty, or, alternatively, grant the Defendant a

new trial. ‘

it
I
i

The tl;fial cojxrt imposed an improperly excessive sentence witho#t first

making the réquired considerations as to imposing sentence.
The trial couft's sentence was excessive. The standard of review in such matters

is an abuse of dlscretmn by the trial court. People v. Streit, 142 111.2d 13, 19, 566 ‘;

‘N.E.2d 1351, zl 53 Ill.Dec. 245 (1991). An abuse of discretion occurs, even \Lvhen the

sentence 1mposed is w1thm the statutory limits, if the sentence “... is greatly|at variance

vw1th the sp1r1t and purpose of the law, or manifestly disproportionate to the nature of the

offense.” Peqple v.'Fern, 189 I11.2d 48, 54, 723 N.E.2d 207, 243 Ill.Dec. 175 (1999);

People v. Cab?rera, 116 111.2d 474, 493-4, 508 N.E.2d 708, 108 Ill.Dec. 397 1987)‘.
When%impoéing sentence, our lllinois Constitution provides guidance: "Alli
penalties shali; be détermined both according to the seriousness of the offense and slmth
the objective of resforing the offender to useful citizenship." Ill. Const. Art.]I, § 1 1
Consequently; a triél court imposing sentence must balance protecting society and’

}
}

rehabilitating%an offender. People v. Cox, 82 111.2d 268, 280, 412 N.E.2d 541, 45

>4




convicted of aijgfelony offense, and the Defendant's prior criminal history wag

f

I11.Dec. 190 (i§980).§ Striking that balance requires considering, "...the defendant’s

demeanor, hablts mentahty, credibility, criminal history, general moral char

environment, and educatlon, as well as the nature and circumstances of the ¢ri

defendant's conduct‘ln the commission of it." People v. Raymond, 404 111 A
1069, 938 N. E 2d 131 344 111 Dec 862 (1st Dist. 2010); People v. Center, 1

1. App.3d 1025 1033 556 N.E.2d 724, 145 Il1.Dec. 106 (1st Dist. 1990).

The Dgfendant in this cause, who was then forty-eight, had never beqore been

i
{

anything simiiar to that of which he had been convicted. (C. 54) Furthermore, thejtrial

1

court was reqﬁired to consider statutory factors in mitigation, but, despite sa}

acter,

devoid of

ying that it

did so, failed to address that "[t]he character and amtudes of the defendant indicate that

he is unhkely to comrmt another crime," pursuant to 730 ILCS 5/5-5-3.1(9).

Con51derat10n of the above helps yield a reasoned judgment that favors m1n1Lmzm

sentence of 1répnsonment.

In add‘ii:tion, é.lthough a court should consider punishment in performi
above-referer{i:ed balancing test, the trial court in this cause did not consider
punishment had already been accounted for and built into the legislative sch
offenses of wéiich the Defendant was convicted by way of imposing the man
minimum putiiishment for same. Perhaps this is due to the trial court's passig
reference to tf;e offenses as being "despicable” (R. Vol. VII, 10), or perhaps
the fact that tl%le Defendant asserted his constitutional right to a trial, as the P

argued (Suppé;R. ‘Vol. VII, 26-27). Nonetheless, there was an inadequate sh,

barring passién, that would require the imposition of more than the minimun
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