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QUESTIONS PRESENTED

DOES THIS COURT’S DECISION IN SWARTHOUT V COOK, 562 U.S. 216,
178 L.ED.2D 732, 131 S.CT. 859, (2011) MERELY FAIL TO EXTEND OR
EFFECTIVELY NULLIFY THIS COURT’S PRIOR HOLDINGS IN WOLFF V
MCDONALD, 418 U.S. 539, 41 L.ED.2D 935, 94 S.CT. 2963 (1974) AND
GREENHOLTZ V NEBRASKA PENAL INMATES, 442 U.S. 1, 60 L.ED2D 668. 99
S.CT. 2100 (1979)?

UNDER THE STATUTORY SCHEME AT ISSUE, IS A PRISONER
ENTITLED TO A MEANINGFUL STATEMENT OF THE REASONS FOR THE
BOARD OF PAROLE’S ACTION?

UNDER THE STATUTORY SCHEME AT ISSUE WHICH DELEGATED
MANY OF THE TRADITIONAL FUNCTIONS OF A SENTENCING COURT,
INCLUDING THE SETTING OF THE ACTUAL LENGTH OF INCARCERATION,
TO STATE PAROLE BOARD OFFICIALS, DOES MINIMUM PROCEDURAL
DUE PROCESS REQUIRE A HIGHER LEVEL OF PROCEDURAL
SAFEGUARDS AND/OR JUDICIAL SCRUTINY OF THAT BOARD’S ACTIONS
THAN UNDER A MORE TRADITIONAL STATE SYSTEM FOR RELEASE ON
PAROLE?

WHAT IS THE PROPER STANDARD FOR THE GRANTING OR
DENYING A CERTIFICATE OF APPEALABILITY BY A DISTRICT COURT
AND IN THIS CASE DID THE DISTRICT COURT MAKE A KEY INCORRECT
FACTUAL FINDING AND IMPROPERLY DENY PETITIONER CERTIFICATES
OF APPEALABILITY?

WHEN REQUESTED TO REVIEW A DISTRICT COURT’S DENIAL OF A
CERTIFICATE OF APPEALABILITY, DOES A CIRCUIT COURT’S DENIAL OF
A PETITIONER'S REQUEST FOR A CERTIFICATE OF APPEALABILITY
REQUIRE MORE THAN THE MERE PARROTING OF THE DISTRICT COURT’S
LEGAL CONCLUSION?
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________________________________________

No. ______________________
_________________________________________

IN THE

SUPREME COURT OF THE UNITED STATES
_________________________________________

ARLEN SMITH,

Petitioner,

v.

JOHN MYRICK,

Respondent.
________________________________

On Petition For Writ Of Certiorari To

The United States Court Of Appeals

For The Ninth Circuit
_________________________________

The petitioner, Arlen Smith, respectfully requests that a writ of certiorari issue

to review the decision of the United States Court of Appeals for the ninth Circuit

denying petitioner’s motion for a Certificate of appealability  and/or to review the

United states District Court for the District of Oregon’s decision denying petitioner's

petition for a writ of habeas corpus.  The order of the United States Court of Appeals

1



for the Ninth Circuit (“Ninth Circuit”) entered on March 12, 2018 in case number 17-

35830.  Appendix (“App.”) B.   

1. Opinions Below

The United States District Court for the District of Oregon issued its

unpublished opinion and Order and Judgment on September 12, 2017. App. A.  The

opinion and Order denies Mr. Smith’s petitions for the issuance of writs of habeas

corpus in two connected habeas proceedings. The opinion and Order also denies

certificates of appealability as to both petitions. 

Mr. Smith timely requested the issuance of a certificate of appealability from

the United States Court of Appeals for the Ninth Circuit in relation to the District

Court's Opinion and Orders.  In the attached one paragraph Orders issued March 12,

2018 the United States Court of Appeals for the Ninth Circuit denied petitioner's

requests for Certificates of Appealability.  App. B.  Concurrent herewith, an identical

petition for certiorari is filed separately related to the connected habeas proceeding

due to the Ninth Circuit issuing separate orders denying the certificates.

2. Jurisdictional Statement

 The Ninth Circuit’s order denying a COA was filed on March 12, 2018.  App.

B.  This Court’s jurisdiction is invoked under 28 U.S.C. § 1254(1) (2006).

3. Constitutional and Statutory Provisions
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The Fifth Amendment to the United States Constitution provides in pertinent

part that “... nor shall any person ... [] be deprived of life, liberty, or property, without

due process of law.... 

The Ex Post Facto clause of Article 1 section 10 of the United States

Constitution provides in pertinent part that “No state shall ... pass any ex post facto

law....”

 28 U.S.C. § 2254 (2006) provides:

(d) An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgment of a State court shall not be granted
with respect to any claim that was adjudicated on the merits in State
court proceedings unless the adjudication of the claim--

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the State
court proceeding.

 28 U.S.C. §  2253(c)(1) (2006) provides:

Unless a circuit justice or judge issues a certificate of appealability, an
appeal may not be taken to the court of appeals from–

(A) the final order in a habeas corpus proceeding in
which the detention complained of arises out of a process
issued by a State court . . . .

28 U.S.C. §  2253(c)(2) (2006) provides:

3



A certificate of appealability may issue under paragraph (1) only if the
applicant has made a substantial showing of the denial of a constitutional
right.

4. Statement of the Case

Mr. Smith has been a prisoner of the state of Oregon for most of the past

thirty-seven years.  In 1981, he was convicted in state court of three counts of

Burglary and sentenced to three concurrent “indeterminate” twenty year terms of

imprisonment.  In December of 1983, he was ordered released on parole and shortly

thereafter returned to prison as a parole violator with new criminal charges pending. 

In November of 1984, Mr. Smith was convicted on charges of Robbery, Kidnapping

and unauthorized Use of a Motor Vehicle and  additional “indeterminate” sentences

were imposed consecutively to the sentences previously imposed in 1981.

In connection with the 1984 conviction, Mr. Smith received enhanced sentences

under Oregon’s “dangerous offender statute.”  That statutory scheme allows the

imposition of a longer indeterminate sentence, but also requires earlier release on

parole if certain conditions are met.  Both sets of sentences were imposed under

Oregon’s “matrix system” then in effect.

Under Oregon’s unusual former criminal sentencing laws known as “the matrix

system,” Oregon state criminal courts did not actually set the lengths of sentences for

crimes. As the Oregon Supreme Court described that system: 
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* * *
... [P]etitioner was sentenced under the parole matrix system that went
into effect in 1977.  See Or Laws 1977, ch 372, subsections 2-6
(describing system).  Under that system, a trial court imposed an
indeterminate sentence of a specified duration on a defendant who had
been convicted of a crime.  An indeterminate sentence stated only a
maximum term to be served under the jurisdiction of the Department of
Corrections.  Such sentence did not establish the length of time that a
defendant was to be incarcerated.  Harris v Board of Parole, 288 Ore.
495, 503, 605 P.2d 1181 (1980).  Regardless of the length of an
indeterminate sentence, under ORS 144.780 and ORS 144.785, “it is the
[Board] that determines the actual duration of imprisonment.”  Price,
300 Ore. at 288. See also OAR 213-022-0001(3)(b) (“Although many
citizens believe the indeterminate sentence sets the length of
imprisonment, that sentence only sets an offender’s maximum period of
incarceration and the matrix controls actual length of stay.”).

* * *

Hamel v Johnson, 330 Ore 180, at 185-186, 998 P.2d 661, 665 (2000).

Mr. Smith was ordered paroled from his 1981 charges in December of 1983.

Following his arrest on new criminal charges in February of 1984, he was returned to

prison awaiting both parole violation sanctions and trial of new charges.  Petitioner

appeared before the Oregon Board of Parole (Board) in July of 1984 for his parole

revocation and future disposition hearing.

Under the administrative rules in force and effect at that time, the prison

superintendent was required to make a recommendation before the hearing to the

parole board regarding the status of the Mr. Smith’s sentence good time credits

accrued prior to release on parole.  The rules required a favorable recommendation if

5



the prisoner would have likely been credited with the good time had he not been

paroled.

The good time credit to be awarded, under the applicable law, was a one third

reduction for merely maintining good conduct and an additional four to five days per

month reduction for any time spent working within the prison system.  This amounted

to nearly a fifty percent reduction in the time actually required to be served on an

indeterminate sentence.   Also as a matter of Oregon law, parole had to occur before

the prisoner’s projected good time discharge date or the board of parole lost authority

over the person.  See, Erbs v Board of Parole, 90 Or App 253, 752 P.2d 318 (1988).

  Due to Oregon’s unique sentencing laws, when petitioner appeared before the

Board of Parole in 1984 for his parole violation sanction on the 1981 sentences, the

Board had dual responsibilities to both establish the appropriate length of re-

incarceration sanction to be served for the parole violation and to determine the status

of petitioner’s good time credits accrued prior to release on parole.  Both the Oregon

statutory scheme and the administrative rules implementing them, contemplated

connected duties and roles for state prison and parole officials in the good time award

process.

At Mr. Smith’s July 1984, hearing the Board ordered him to be re-paroled on

the 1981 sentences in February of 1985 following a one year parole violation sanction.
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Because the re-parole order on the 1981 sentences effectively mooted the issue of the

restoration of his previously accrued good time credits on the 1981 sentences, the

Board did not address that issue at the 1984 parole revocation and future disposition

hearing.  Because Mr. Smith was convicted and sentenced on the new charge before

the one year parole revocation sanction was completed, the Board did neglect to issue

an actual order of re-parole on the 1981 sentences when it should have in February of

1985. This failure was not addressed at the subsequent hearings establishing Mr.

Smith’s parole  consideration date on the 1985 convictions and sentences.

 In 1989 Oregon replaced the former “matrix system” with a “sentencing

guidelines” system. Following that legislative change the Oregon Department of

Corrections revised the administrative rules related to the restoration of prison good

time credits to provide that good time credits that had been retracted for any reason,

including release on parole, would not be recommended to the Board of Parole for

restoration unless the prisoner was involved in saving someone’s life.

Shortly after the Oregon Department of Corrections revised the good time

restoration rules, Mr. Smith discovered that, notwithstanding the Board’s July 1984

order that he  be re-paroled on the 1981 sentences effective February of 1985, no

actual order of re-parole on those sentences had been issued by the Board and placed

in his prison file.  Because of the absence of both an order of re-parole on the 1981

7



sentences and the absence of an order restoring his prior good time credits, Mr.

Smith’s release date on the new sentences was extended several years.

  Mr. Smith’s discovery of the Board’s  oversight related to the issuance of an

order of re-parole coincided with the Oregon Attorney General’s opinion advising the

Board that it lacked the authority to issue retroactive orders of parole.  Oregon’s

statutory scheme provides for judicial review of orders issued by the Board, but does

not provide a meaningful remedy for the absence of an order.  Mr. Smith began his

quest for a remedy by requesting that the prison superintendent recommend the

restoration of his previously accrued good time on the 1981 sentences. 

When Mr. Smith requested the favorable recommendation, respondent Hill,

retroactively applying the new rules related to restoration, forwarded the Board a

recommendation to deny the restoration of Mr. Smith’s good time credit.  The Board

then denied the restoration without a hearing.  Mr. Smith exhausted his administrative

remedies and sought judicial review of the Board’s denial. Concurrently with that

action Mr. Smith sought the issuance of an alternative writ of mandamus to force the

superintendent to provide the favorable recommendation required by the rules in effect

at the time of his crime. After having exhausted both lines of state court judicial

intervention, Mr. Smith initiated the first federal habeas proceeding.

 With the production of the record for the first habeas proceeding Mr. Smith
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learned for the first time that a favorable recommendation for restoration of his good

time had been forwarded to the Board by the prison superintendent prior to the July

1984 hearing and had not been disclosed to him.  Based on this new discovery, the

Board withdrew its prior order denying Mr. Smith the restoration of his good time and

scheduled a hearing.  The habeas proceeding was stayed pending the new Board proceedings.

 At Mr. Smith's hearing before the Board he detailed the circumstances outlined

in this petition and requested that the Board either issue an order of re-parole as to the

1981 sentences nunc pro tunc to February of 1985 or restore his previously accrued

good time. The Board subsequently issued a form order denying his request for

restoration and ignored his other request.  Neither orally at the hearing nor in the

issued form order did the Board provide any reasons for the Board’s decision.

 Mr. Smith sought the prerequisite administrative review of the Board’s order. 

The Board denied petitioner's request eighteen months later again without any

statement of the reasons for the denial.  Mr. Smith sought judicial review of the

Board’s final order in the state courts. The state courts affirmed the order without

written opinion. The federal court habeas proceeding was then reopened.

 In the meantime, Mr. Smith appeared before the Board for multiple hearings

related to parole consideration on his 1985 sentences over the past 15 years. 

Regarding several of the Board’s denials, which are the subject of the habeas
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proceedings below, Mr. Smith exhausted his administrative and state judicial remedies

related to whether the practice of applying 1991 and 1993 revisions to Oregon’s

dangerous offender statutes,  retroactively violate the ex post facto prohibition of the

U.S. Constitution. 

  The statutes authorize the imposition of an enhanced sentence based upon

certain factual findings.  The enhanced sentence is coupled with a requirement that the

prisoner be given “parole consideration hearings” beginning at the “earliest time” the

prisoner is eligible for parole under the Board’s rules and that the prisoner must be

paroled if the “condition” which was the basis for the dangerous offender

enhancement is “absent or in remission.”  See, ORS 144.226 and ORS 144.228.

 At the time of Mr. Smith’s crime, the statutory scheme mandated that the

prisoner be evaluated by a psychiatrist appointed by the Oregon State Hospital and

that a report be made to the Board regarding whether the prisoner was found to be a

“menace to the health or safety of others.” Former ORS 144.226(2).  Following the

enactment of the sentencing guidelines, the statutory scheme was revised to allow the

Board to employ its own psychologists and the criteria for the evaluation changed to

whether the prisoner was found to be “a danger to the health or safety of others.”  

  Mr. Smith’s position is that, in a state judicial system where the Board of Parole

is the actual sentencing body and is required by state law to release prisoners on parole
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if certain criteria are met, the combination of the following pose Ex Post Facto and

Due Process concerns:

1)  The loss of the statutory right to an independent evaluation of whether the

prisoner meets the release criteria by a more qualified mental health expert; 

 2)  The retroactive application of an new parole eligibility criteria that allows

the denial of parole based on the mere potential of “danger” to, rather a determination

that the prisoner is an imminent “menace” to, “the health and safety of the

community;” and 

3)  The lack of a process through which the prisoner may pose questions to the

mental health professional who produces the evaluation after a single thirty minute

interview and who also relies on often inaccurate information in institution files to

reach to a conclusion;

Mr. Smith raised these secondary issues in the habeas proceedings before the

District Court. The District Court denied Mr. Smith all relief and concurrently denied

a certificate of appealability. The Court of Appeals thereafter denied petitioner’s

request for a certificate of appealability merely parroting the District Court’s legal

conclusion.

/ / 
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5. Reasons For Granting The Writ

 This Court’s decisions are much like the waves washing up against the beach. 

Over a short period of time the shoreline does not perceptibly change, but over some

time, it really does either slowly erode or build up in various places.  Much like beach-

goers and surfers awaiting and trying to predict the next wave, the legal community

is constantly shifting positions and trying to gage the size and direction of the next big

wave.  Relatively recently, this Court’s short Per Curium decision in Swarthout v

Cooke, 562 U.S. 216 (2011), has convinced a good portion of the bench and bar that

the tide has changed and minimum Due Process is not what it once was under this

Court’s prior decisions.  If that is not actually true it should be time to disabuse the

bench and bar of that mis-perception.

In the case below, the District Court held that the Board had “unfettered

discretion whether or not to restore forfeited good time credit based on the

recommendation of the superintendent.”  The District Court based that ruling on a

misreading of the relevant rule and  the placement of emphasis on the single word

"choose" out of its appropriate context. See, App A p. 4-5.  The applicable rule - 

OAR 255-75-085(2) (1979)  - allowed the Board to “choose not to give credit for

statutory good time earned” as one of two possible choices, not as a matter of

unfettered discretion to do neither.  Here, by virtue of not effectively issuing an order
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of re-parole on the 1981 sentences, the Board neither “set a new parole release date”

as one of the options nor restored the retracted good time as the other option. The rule

required the board to “choose,” but it required that the Board “choose” between two

mutually exclusive options.

 This Court’s decision in Swartout v Cook should not be interpreted by the

courts below as excoriating minimal Due Process from all parole processes.  At a bare

minimum, Mr. Smith was entitled to a statement of reasons why the Board would

twenty years later impose an apparently harsher sanction on him than originally

appeared to have been imposed after he pointed out to the Board that it neglected to

actually issue the order of re-parole it originally directed to be issued as to the 1981

sentences.

Recently also, in Buck v Davis, 137 S.Ct. 759, 197 L.Ed.2d 1 (2017) this Court

sought to remind the lower courts that the certificate of appealability analysis is not

coexistive with a merits analysis.  From the plethora and petulance of recent citations

to Buck v Davis issued in the past year, if appears that the bench, and likely the bar as

well, did not understand what the Court was attempting to convey.

The District Court’s Opinion and Order below concludes with the statement that

“Petitioner has not made a substantial showing of the denial of a constitutional right.”

Similarly, the Circuit Court’s Order(s) in both cases merely state that “appellant has

13



not made a ‘substantial showing of the denial of a constitutional right.’”  What is

crucially missing from all of the Orders is any statement (straight faced or otherwise)

that no reasonable jurist might disagree with these legal conclusions.

When any government official is free to say you get to stay in prison and we

aren't going to tell you why, some reasonable jurist may very rightly take issue with

the level of Due Process provided. Where multiple laws are altered over the course of

several years, procedural safeguards are relaxed, and a potentially more onerous

criteria for release enacted, some reasonable jurist may very rightly take issue with

whether in the particular context those combined changes do pose an ex post facto

violation.

6. Conclusion

At the minimum, this Court should grant the petition for certiorari and remand

the case back to the lower courts in light of this Court’s decision in Buck v Davis, but

preferably this Court should grant certiorari on to clarify if, and perhaps to what

extent, this Court’s decision in Swarthout unraveled this Court’s prior precedents in

Wolff v McDonald, 418 U.S. 539, 41 L.Ed.2d 935, 94 S.Ct. 2963 (1974) and

Greenholtz v Nebraska Penal Inmates, 442 U.S. 1, 60 L.Ed2d 668. 99 S.Ct. 2100

(1979) and most importantly, whether the utter lack of a statement of the reasons for 

/ / /
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a parole and/or good time retraction decision comports with minimal Due Process.

Respectfully submitted on June 7, 2018.

______________________________
Tonia L. Moro 
Attorney for Petitioner
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UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT 

 

ARLEN PORTER SMITH,  

  

     Petitioner-Appellant,  

  

   v.  

  

JOHN MYRICK, Superintendent of Two 

Rivers Correctional Institution,  

  

     Respondent-Appellee. 

 

 

No. 17-35830  

  

D.C. No. 2:15-cv-00738-BR  

District of Oregon,  

Pendleton  

  

ORDER 

 

Before:  CANBY and SILVERMAN, Circuit Judges. 

 

 The request for a certificate of appealability (Docket Entry No. 4) is denied 

because appellant has not made a “substantial showing of the denial of a 

constitutional right.”  28 U.S.C. § 2253(c)(2); see also Miller-El v. Cockrell, 537 

U.S. 322, 327 (2003); Hayward v. Marshall, 603 F.3d 546, 552-54 (9th Cir. 2010) 

(en banc) (habeas challenge to parole decision requires a certificate of appealability 

when underlying conviction and sentence issued from a state court), overruled on 

other grounds by Swarthout v. Cooke, 562 U.S. 216 (2011).   

 Any pending motions are denied as moot. 

 DENIED. 

FILED 

 
MAR 12 2018 
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U.S. COURT OF APPEALS 

  Case: 17-35830, 03/12/2018, ID: 10795182, DktEntry: 5, Page 1 of 1

App B - 1



________________________________________

No. ______________________
_________________________________________

IN THE

SUPREME COURT OF THE UNITED STATES
_________________________________________

ARLEN SMITH,

Petitioner,

v.

JEAN HILL,
 

Respondent.

________________________________

On Petition For Writ Of Certiorari To

The United States Court Of Appeals

For The Ninth Circuit
_________________________________

CERTIFICATE OF SERVICE AND MAILING
_________________________________

I, Tonia L. Moro, counsel of record, certify that pursuant to Rule 29.3

service has been made of the within MOTION FOR LEAVE TO PROCEED IN

1



FORMA PAUPERIS and PETITION FOR WRIT OF CERTIORARI on the counsel

for the respondent by depositing in the United States Post Office, in Medford, Oregon, 

on this 7th day of June, 2018, first class postage prepaid, a true, exact and full copy

thereof addressed to:

Benjamin Gutman Jeffery B. Wall
Solicitor General Acting Solicitor General
James Aaron Department of Justice 
Assistant Attorney General           950 Pennsylvania Ave. N.W.
1162 Court Street N.E.               Washington, D.C. 20530-0001
Salem, OR 97301-4096

Additionally, an electronic copy of the MOTION FOR LEAVE TO PROCEED

IN FORMA PAUPERIS and PETITION FOR WRIT OF CERTIORARI was served

on the Solicitor General via email at: SupremeCtBriefs@USDOJ.gov 

Further, the original and ten copies were mailed to Scott Harris, Clerk of the

United States Supreme Court, by depositing them in a United States Post Office Box,

addressed to 1 First Street, N.E., Washington, D.C., 20543, for filing on September

7, 2017, with first-class postage prepaid and an electronic copy filed with the Court

via its electronic filing system.

DATED this 7th day of June, 2018. 

__________________________________
Tonia L. Moro 
Attorney for Petitioner
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