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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 16-31012

CHRISTOPHER JEROME WARE,
Plaintiff-Appellant

V.

LOUISIANA DEPARTMENT OF CORRECTIONS;
JAMES LEBLANC,

Defendants-Appellees

Appeal from the United States District Court
for the Western District of Louisiana

(Filed Jul. 28, 2017)

Before KING, PRADO, and SOUTHWICK, Circuit
Judges.

KING, Circuit Judge:

Plaintiff-Appellant Christopher Ware is an inmate
in the custody of the Louisiana Department of Correc-
tions and an adherent of the Rastafari religion. As a
tenet of his religion, Ware took a vow to not cut or style
his hair. In the ensuing years, Ware’s hair has formed
into dreadlocks that fall past his shoulders. Depart-
ment of Corrections grooming policies prohibit inmates
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housed in a Department of Corrections prison from
having dreadlocks. Ware filed suit seeking a declara-
tion that the Department of Corrections grooming
policies violated the Religious Land Use and Institu-
tionalized Persons Act and an injunction against the
grooming policies being applied to him. After a bench
trial, the district court denied Ware’s requested declar-
atory and injunctive relief. Because we conclude that
the Department of Corrections failed to satisfy its bur-
den to show the policies are the least restrictive means
of serving a compelling interest, we REVERSE the dis-
trict court’s judgment and RENDER judgment for
Ware.

I. FACTUAL AND PROCEDURAL BACK-
GROUND

A. Facts

Christopher Ware, an adherent of the Rastafari
religion, is currently an inmate in the custody of the
Louisiana Department of Corrections (DOC). As an ex-
ercise of his Rastafari faith, around 2011 or early 2012,
Ware took a vow not to cut or style the hair on his head.
Since taking this vow, Ware has allowed his hair to con-
tinue to grow and form dreadlocks, and he would “[n]ot
willingly” cut these dreadlocks. Ware describes his
dreadlocks as compacted strands of “coarse-feeling”
and “flexible” hair. Each dreadlock is no more than one-
quarter inch thick. At the time of the bench trial, Ware
had approximately 16 dreadlocks, each of which ex-
tended in length to just below his shoulders. Ware
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maintains his dreadlocks by keeping them separated
at his scalp, but they form on their own — he does not
braid or otherwise style them.

Ware is in DOC’s custody while serving two con-
current sentences of 40 years of hard labor resulting
from a 2014 conviction (through a guilty plea) for two
counts of sexual battery. Ware is currently incarcer-
ated at Bossier Parish Medium Security Jail (Bossier)
— a facility run by the Bossier Parish Sheriff — but, due
to the length of his sentence, must be transferred to a
prison run by DOC.! Bossier permits Ware’s dreadlocks
but, upon transfer to a DOC prison, Ware will be sub-
ject to DOC regulations (the grooming policies), which
the parties stipulate do not permit Ware’s dreadlocks.
Furthermore, the grooming policies do not allow for
any religious exemption.

B. Proceedings

Facing imminent transfer to a DOC prison, Ware
filed suit against DOC and its secretary, James Le-
Blanc (collectively, DOC), in June 2014. His complaint
alleged that the grooming policies impose a substantial
burden on his religious practice of not cutting or styl-
ing his hair (resulting in his dreadlocks) and are not
the least restrictive means of achieving any compelling

1 At the request of the district court, Ware was held at Boss-
ier throughout the pendency of the district court proceeding and
continues to be held there. Following the district court’s ruling in
favor of DOC, a magistrate judge stayed the judgment and en-
joined DOC from cutting Ware’s hair during the pendency of this
appeal.
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interest. It sought declaratory and injunctive relief
under the Religious Land Use and Institutionalized
Persons Act (RLUIPA), namely a declaration that ap-
plication of the grooming policies violated his rights
and a prohibition against DOC’s punishing him for re-
fusing to cut his hair.

The district court held a two-day bench trial in
February 2016 at which eight witnesses testified. On
September 12, 2016, the district court denied Ware’s
request for declaratory and injunctive relief and dis-
missed his complaint with prejudice. The district court
concluded that the grooming policies were the least re-
strictive means of achieving four legitimate and com-
pelling DOC interests: (1) contraband control, (2)
offender identification, (3) offender hygiene, and (4) in-
mate and employee safety. Accordingly, the district
court concluded that the grooming policies’ prohibition
on Ware’s dreadlocks did not violate RLUIPA. Ware
timely appeals.

II. STANDARD OF REVIEW

Following a bench trial, we review the district
court’s findings of fact for clear error and its conclusion
of law de novo. Ali v. Stephens, 822 F.3d 776, 783 (5th
Cir. 2016). In the RLUIPA context specifically, the
question of whether the prison has met its burden is
“best characterized as a mixed question of fact and law
... subject to de novo review” because the answer is
“highly dependent on a number of underlying factual
issues.” Id. at 784 (quoting Garner v. Kennedy, 713 F.3d
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237, 242 (5th Cir. 2013)). Accordingly, we review the
district court’s factual findings for clear error but re-
view de novo “its application of those findings in deter-
mining whether the challenged government action is
in furtherance of a compelling governmental interest

and is the least restrictive means to advancing that in-
terest.” Id.

III. DISCUSSION

Ware argues that DOC’s grooming policies as ap-
plied to him violate RLUIPA. As an initial matter, we
lay out the statutory backdrop against which we must
evaluate Ware’s claim.

A. The Statutory Scheme

RLUIPA prohibits imposing a substantial burden
on an inmate’s religious exercise unless that burden
furthers a compelling interest and is the least restric-
tive means of furthering that interest. 42 U.S.C.
§ 2000cc-1(a). RLUIPA provides a private cause of ac-
tion for an inmate to enforce this right. Id. § 2000cc-
2(a). It states, in relevant part:

No government shall impose a substantial
burden on the religious exercise of a person
residing in or confined to an institution ...
even if the burden results from a rule of gen-
eral applicability, unless the government
demonstrates that imposition of the burden
on that person —
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(1) is in furtherance of a compelling govern-
mental interest; and (2) is the least restrictive
means of furthering that compelling govern-
mental interest.

Id. at § 2000cc-1(a). “Congress enacted RLUIPA to ad-
dress ‘frivolous or arbitrary’ barriers impeding [in-
mates’] religious exercise. . . .” Davis v. Davis, 826 F.3d
258, 264 (5th Cir. 2016) (quoting Cutter v. Wilkinson,
544 U.S. 709, 716 (2005)). The Supreme Court recently
emphasized the expansive nature of RLUIPA’s provi-
sions: “Congress enacted RLUIPA . .. ‘in order to pro-
vide very broad protection for religious liberty.’” Holt
v. Hobbs, 135 S. Ct. 853, 859 (2015) (quoting Burwell v.
Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2760 (2014)).

We analyze RLUIPA claims according to a burden
shifting framework. Ali, 822 F.3d at 782. First, the
plaintiff must make two showings: “(1) the relevant re-
ligious exercise is ‘grounded in a sincerely held reli-
gious belief’ and (2) the government’s action or policy
‘substantially burden[s] that exercise’ by, for example,
forcing the plaintiff ‘to engage in conduct that seri-
ously violates [his or her] religious beliefs.”” Id. at 782-
83 (alterations in original) (quoting Holt, 135 S. Ct. at
862). If the plaintiff satisfies this two-fold burden, then
the burden shifts to the government, which must
“show that its action or policy (1) is in furtherance of a
compelling governmental interest and (2) is the least
restrictive means of furthering that interest.” Id. at
783.
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Analyzing whether the government has satisfied
its dual RLUIPA burden requires balancing deference
to the expertise of prison officials with our responsibil-
ity to apply RLUIPA’s demanding standard. The
Supreme Court has acknowledged that “[p]rison offi-
cials are experts in running prisons and evaluating the
likely effects of altering prison rules.” Holt, 135 S. Ct.
at 864. Although the Court has admonished lower
courts to “respect that expertise,” it has also instructed
them not to conduct this analysis with “unquestioning
deference” to the government. Id. Accordingly, “[r]ather
than deferring to the prison’s general policy regarding
a matter, we have consistently tested the prison’s as-
serted interests with regard to the risks and costs of
the specific accommodation being sought.” Ali, 822
F.3d at 783 (alteration in original) (quoting Chance v.
Tex. Dep’t of Criminal Justice, 730 F.3d 404, 418 (5th
Cir. 2013)). For this reason, “policies grounded on mere
speculation, exaggerated fears, or post-hoc rationaliza-
tions will not suffice to meet [RLUIPA’s] require-
ments.” Davis, 826 F.3d at 265 (quoting Rich v. Secy,
Fla. Dep’t of Corr., 716 F.3d 525, 533 (11th Cir. 2013));
see also Holt, 135 S. Ct. at 867 (Sotomayor, J., concur-
ring) (“Indeed, prison policies ‘grounded on mere spec-
ulation’ are exactly the ones that motivated Congress
to enact RLUIPA.” (quoting 106 Cong. Rec. 16699
(2000))).

As for the first prong of the government’s burden
— compelling interest — we recently noted that a pol-
icy’s underinclusiveness may be relevant. Ali, 822 F.3d
at 785. A policy is underinclusive if it “fail[s] to cover
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significant tracts of conduct implicating [its] animat-
ing and putatively compelling interest.” Id. (quoting
Yellowbear v. Lampert, 741 F.3d 48, 60 (10th Cir. 2014)
(Gorsuch, J.)). If a policy is underinclusive, this fact
“can raise with it the inference that the government’s
claimed interest isn’t actually so compelling after all.”
Id. (quoting Yellowbear, 741 F.3d at 60); see also Wil-
liams-Yulee v. Fla. Bar, 135 S. Ct. 1656, 1668 (2015)
(“Underinclusiveness can . . . reveal that a law does not
actually advance a compelling interest.”). Underinclu-
siveness is problematic because “a law cannot be re-
garded as protecting a[] [compelling] interest . . . when
it leaves appreciable damage to that supposedly vital
interest unprohibited.” Church of the Lukumi Babalu
Aye, Inc. v. City of Hialeah, 508 U.S. 520, 547 (1993)
(omission in original) (quoting Fla. Star v. B.J.F., 491
U.S. 524, 541-42 (1989) (Scalia, J., concurring in part
and concurring in the judgment)). If a policy is under-
inclusive, the prison must provide “an adequate expla-
nation for its differential treatment” in order to avoid
the conclusion that the policy does not serve a compel-
ling interest. Ali, 822 F.3d at 787. A prison can rebut a
claim of underinclusiveness “by showing that it hasn’t
acted in a logically inconsistent way — by (say) identi-
fying a qualitative or quantitative difference between
the particular religious exemption requested and other
. . . exceptions already tolerated.” Id. (omission in orig-
inal) (quoting Yellowbear, 741 F.3d at 61).

If the government succeeds in showing a compel-
ling interest as applied to the specific inmate, it must
then show that its policy is the least restrictive means
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of achieving that interest. “‘The least-restrictive-
means standard is exceptionally demanding,” and it re-
quires the government to ‘sho[w] that it lacks other
means of achieving its desired goal’” other than the
challenged policy. Holt, 135 S. Ct. at 864 (alteration in
original) (quoting Hobby Lobby, 134 S. Ct. at 2780).
The Supreme Court has instructed that policies of pris-
ons in other jurisdictions are relevant, but “not neces-
sarily controlling,” to our least restrictive means
analysis. Id. at 866 (quoting Procunier v. Martinez, 416
U.S. 396, 414 n.14 (1974)). On the one hand, RLUIPA
does not “require[] a prison to grant a particular reli-
gious exemption as soon as a few other jurisdictions do
s0.” Id. On the other hand, “when so many prisons offer
an accommodation, a prison must, at minimum, offer
persuasive reasons why it believes that it must take a
different course.” Id. Accordingly, in the face of evi-
dence of contrary policies, we may not defer to prison
officials’ “mere say-so that they could not accommodate
[the plaintiff’s] request” because these other policies
indicate that a less restrictive means may be available.
Id. “[I]f a less restrictive means is available for the
Government to achieve its goals, the Government must
use it.” Id. at 864 (alteration in original) (quoting
United States v. Playboy Entm’t Grp., Inc., 529 U.S. 803,
815 (2000)).

Having established this legal backdrop, we now
turn to Ware’s claim.
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B. DOC’s Burden under RLUIPA

The parties agree that Ware has met his burden to
show that the grooming policies substantially burden
his sincere religious beliefs. The only issue on appeal
is whether DOC has met its burden to show that the
grooming policies serve a compelling interest and are
the least restrictive means of achieving that interest.
We address each prong of DOC’s burden in turn.

1. Compelling Interest

We begin our compelling interest analysis with
Ware’s argument that the grooming policies are under-
inclusive. As we mentioned, a policy’s underinclusive-
ness can raise the inference that the interests
allegedly served by that policy are not actually compel-
ling. Ali, 822 F.3d at 785. The Supreme Court’s decision
in Holt v. Hobbs is instructive on the effect of underin-
clusiveness. In Holt, the Supreme Court considered a
challenge to a prison grooming policy that prohibited
the plaintiff inmate from growing a half-inch beard.
135 S. Ct. at 859. There, the inmate alleged the policy
was underinclusive in two respects. Id. at 865. First, he
noted that the prison permitted prisoners with derma-
tological conditions to grow a quarter-inch beard, even
though beards of that length posed similar risks to the
half-inch beard the inmate wished to grow. Id. Second,
the inmate noted that the prison permitted prisoners
to have a half-inch of hair on their head. Id. The Court
concluded that the prison had not adequately ex-
plained the policy’s underinclusiveness. Id. at 866.
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Specifically, the prison had not established that a quar-
ter-inch difference in beard length posed “a meaningful
increase in security risk.” Id. Nor had it explained why
it did not require inmates to go about “bald, barefoot,
or naked,” even though head hair, shoes, and clothing
are more plausible places to hide contraband than a
beard. Id. Based in part on this underinclusiveness,
the Court concluded that the prison had failed to sat-
isfy its burden under RLUIPA. Id. at 866-67.

Drawing on Holt, we recently addressed an in-
mate’s RLUIPA challenge to a grooming policy that
prohibited the inmate from growing a fist-length
beard. Ali, 822 F.3d at 787. The inmate argued that the
policy was underinclusive because the prison permit-
ted female inmates to have head hair that was much
longer than a fist-length beard. Id. at 787. We agreed
that the policy was underinclusive but concluded that
the prison provided “an adequate explanation for its
differential treatment.” Id. Namely, testimony was
given at trial that “the contraband threat posed by
male inmates is qualitatively different than that of fe-
male inmates” because female inmates smuggled more
non-dangerous items, such as lipstick, whereas male
inmates smuggled more risky items, such as weapons.
Id. This testimony was further supported by the dis-
trict court’s finding that there were fewer correctional
officers per male inmate than female inmate, further
aggravating the risk of contraband posed by male in-
mates. Id. Given this evidence, we concluded that the
policy’s underinclusiveness did not lead to the infer-
ence that the policy did not serve a compelling interest
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because the prison had demonstrated that female in-
mates simply did not implicate that interest to the de-
gree male inmates did. Id.

Here, we conclude that the grooming policies are
underinclusive because the parties agree that they do
not apply to approximately half of DOC inmates: those
inmates housed in parish jails for the duration of their
incarceration but who remain in the legal custody of
DOC (parish inmates).? Parish inmates are those in-
mates in DOC’s legal custody who, following convic-
tion, remain in the parish jail where the inmate was
held pending trial. Generally, an inmate is transferred
from a parish jail to a DOC prison upon conviction only
if the inmate’s sentence is greater than 20 years or the
inmate has “particularized medical or other special
needs.” DOC keeps these inmates in parish jails due to
overcrowding at DOC prisons and pursuant to an
agreement with the Louisiana Sheriffs’ Association
(LSA), which runs the parish jails. Parish inmates “re-
main committed to the custody of DOC (despite physi-
cally being held in [parish jails]),” and accordingly,
DOC takes every reasonable step to ensure their
health, safety, and security.

Despite comprising about half of all of DOC in-
mates, parish inmates are not subjected by DOC to
the grooming policies or any similar hair length

2 This figure does not account for pre-trial detainees who are
housed in parish jails and will be transferred to a DOC prison if
they are convicted.
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restrictions. This is because parish jails (and, accord-
ingly, parish inmates) are not subject to all of the DOC
regulations that apply to DOC prisons. Instead, parish
jails are subject to a separate set of regulations prom-
ulgated by DOC, the Basic Jail Guidelines (the BJG).
The BJG address areas such as inmate admission, con-
traband searches, hygiene, health screens, and com-
municable disease and infection control. The BJG
incorporate 35 DOC regulations by reference. However,
the grooming policies are not among those DOC regu-
lations incorporated into the BJG. Nor do the BJG oth-
erwise require haircuts at intake or impose any hair
length restrictions. In addition to the BJG, parish jails
are also subject to “any DOC regulations made appli-
cable to such Parish [jails] on their face.” The grooming
policies are not among those DOC regulations that ap-
ply to parish jails “on their face.” In short, the parties
agree (and the record shows) that DOC does not sub-
ject parish inmates to the grooming policies or any sim-
ilar hair length restrictions.

Having concluded that the grooming policies are
underinclusive because they do not apply to a signifi-
cant portion of the inmates in DOC’s legal custody, we
now consider the adequacy of DOC’s explanation for
this underinclusiveness. Ali, 822 F.3d at 787. As an in-
itial matter we note that DOC does not argue that its
four asserted compelling interests apply with less force
to parish inmates than they do to inmates in DOC fa-
cilities. Indeed, it would be difficult to do so because
DOC concedes that parish inmates remain in its legal
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custody and that it retains responsibility for parish in-
mates’ safety and security. Further, DOC’s responsibil-
ity for parish inmates is reflected in the BJG, which
DOC crafted in order to ensure that parish inmates are
housed in a safe, secure, and healthy manner and to
protect the public.

Moving on to the explanations that DOC offered
for why it does not apply the grooming policies to par-
ish inmates, Secretary LeBlanc first testified that
parish inmates were exempt because the LSA infor-
mally requested that the grooming policies not apply
to the parish jails. He acknowledged that “there might
not be a day” when DOC felt comfortable maintaining
this exemption, but it felt comfortable with it for the
time being and did not want to simply “impose” the
grooming policies on the parish jails. However, the
mere fact that the LSA requested the exemption is not
an “adequate explanation” for the underinclusiveness
of the grooming policies because it does not point to a
difference between the parish inmates and DOC in-
mates, as is needed to justify the underinclusiveness.
See id. To the contrary, the fact that DOC granted the
LSA’s request for an exemption from the grooming pol-
icies without protest or consideration of alternatives
gives rise to the inference that the interests served by
the grooming policies are not truly compelling. Indeed,
Secretary LeBlanc testified that if parish jails refused
to comply with a provision in the BJG that was essen-
tial for security, DOC would likely no longer send its
inmates to parish jails. DOC’s willingness to allow the
parish jails an exemption from the grooming policies,
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merely at the LSA’s request, raises the inference that
the grooming policies are not so important after all.

Secretary LeBlanc next justified the underinclu-
siveness on administrative grounds. He explained that
requiring parish jails to comply with the grooming
policies would be administratively difficult because
parish jails house different types of inmates within one
facility — pretrial detainees, inmates in the custody of
the parish jail, and parish inmates — and correctional
officers would need to enforce different grooming poli-
cies depending on the type of inmate. But this justifi-
cation fails to explain why applying the BJG (and DOC
regulations that apply to parish jails on their face)
to parish inmates does not create precisely the same
administrative difficulty. The BJG consist of approxi-
mately 100 individual provisions, spanning a multi-
tude of topics such as safety, security, and order.
Despite this complexity, DOC requires parish jails to
comply with the BJG and informally audits parish jails
for BJG compliance on an annual basis, with a formal
audit every three years. DOC fails to explain why, if
parish jails are already required to comply with the
BJG, it would be administratively infeasible for parish
jails to also comply with the grooming policies.

Secretary LeBlanc’s final justification for the un-
derinclusiveness of the grooming policies was that par-
ish inmates presented less of a security risk than DOC
inmates. He testified that parish inmates “aren’t mov-
ing in and about like [DOC] inmates are in [DOC] pris-
ons. . .. They’re confined pretty much to a dormitory.
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Maybe out a little bit during the day.”® He further
claimed that “the profile of the offender at the [parish]
level is different than the profile of the offender at
[DOC’s] level.” Indeed, this is the only explanation that
DOC renews in its brief on appeal, where it asserts
that comparing DOC prisons with parish jails is like
comparing “apples to oranges” because parish jails are
limited to “low-risk, minimum security DOC offenders”
and excludes inmates with sentences in excess of 20
years.

Although it is true that certain types of offenders
in DOC’s custody are ineligible to be parish inmates,
DOC offered no evidence to support its bare assertion
that this difference resulted in dreadlocks among par-
ish inmates presenting less of a risk to DOC’s asserted
interests than dreadlocks among DOC inmates would.
This lack of evidence distinguishes this case from Ali,
where the record supported the prison’s assertion that
male inmates posed a greater contraband risk than did
female inmates. 822 F.3d at 787. In the face of this ab-
sence of evidence on the risks posed by parish inmates,
accepting DOC’s assertion that parish inmates pose
less of a security risk than DOC inmates would afford
DOC and Secretary LeBlanc the sort of “unquestioning
deference” in our RLUIPA analysis that the Supreme
Court has proscribed. Holt, 135 S. Ct. at 864. We thus
conclude that the alleged greater security risks posed
by DOC inmates compared to parish inmates are not

8 Minimum and medium security inmates are typically
housed in dormitory style cells while maximum security inmates
are kept in individual cellblocks.



App. 17

an adequate explanation for DOC’s decision not to sub-
ject parish inmates to the grooming policies because it
is not supported by the record.

In short, DOC has not adequately explained the
grooming policies’ underinclusiveness with respect to
parish inmates. The grooming policies’ underinclusive-
ness, unrebutted by adequate explanation, gives rise to
the inference that they do not serve a compelling inter-
est. DOC has therefore failed to meet the first prong of
its burden under RLUIPA.

2. Least Restrictive Means

Even were we to find that DOC had met its burden
of showing a compelling interest, DOC must also show
that the grooming policies are the least restrictive
means of achieving that interest. Ware argues that
DOC has failed to satisfy this burden because it failed
to explain why its grooming policies differed from
those of the vast majority of other jurisdictions.

At trial, Ware introduced into evidence the groom-
ing policies of the prisons of 39 other jurisdictions (in-
cluding the U.S. Bureau of Prisons), all of which would
either outright allow him to have dreadlocks or afford
him the opportunity to apply for a religious accommo-
dation that would allow dreadlocks. This figure is com-
pared to the evidence introduced by DOC that six
jurisdictions, in addition to DOC, would not permit
Ware to have dreadlocks under any circumstances. As
mentioned above, in the face of evidence that “many
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prisons offer an accommodation, a prison must, at min-
imum, offer persuasive reasons why it believes that it
must take a different course.” Holt, 135 S. Ct. at 866.
The only reason DOC offered for its failure to follow
the practice of the vast majority of jurisdictions in at
least permitting religious accommodation of dread-
locks was recent cuts to the DOC budget. The district
court found this evidence persuasive, noting that it had
heard “extensive testimony ... as to the specific and
unique issues facing DOC prison facilities and prison
management, including cuts to the DOC budget and
staff.” Based on this testimony, the district court rea-
soned that “it is clear that [DOC] [is] not in a position
to allow” Ware’s dreadlocks, and thus the disparity be-
tween DOC’s grooming policies and those of the major-
ity of other jurisdictions was not problematic for the
least restrictive means analysis.

However, our review of the record indicates that
there was no such “extensive testimony” on the “unique
issues” facing DOC. To the extent the district court’s
statement was a factual finding, it was clear error.
First, to take the only example of such “unique issues”
cited by the district court — budget and staffing cuts —
the evidence on this was ambiguous. DOC asserted
throughout the trial that, because it had experienced
budget cuts and staffing reductions, allowing dread-
locks for Ware and other inmates would stretch DOC’s
resources and impede its ability to maintain safe pris-
ons. Secretary LeBlanc testified that since 2008, DOC’s
budget had decreased by $182 million and it had lost
approximately 1,500 correctional officers, resulting in
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an increase to the officer-to-offender ratio. However,
Ware offered evidence indicating that, if 2009 was used
as the starting point, DOC’s budget had actually in-
creased in the ensuing years. In addition, Secretary Le-
Blanc testified that DOC had 4,000-5,000 vacant beds,
undercutting his assertions about lack of budget and
staff because these cuts were accompanied by reduc-
tions in inmate population. In addition to Secretary
LeBlanc’s testimony, a DOC warden testified that his
prison had lost 500 staff positions and had its budget
cut in half (over an unspecified time period), which had
a “tremendous impact” on its operational capacity. But,
the warden acknowledged that, over the same time
period, his prison had closed two affiliated correctional
institutions, which accounted for the majority of its
loss in budget. Second, even taking the assertion that
DOC had suffered significant budget and staffing cuts
as true, DOC offered no evidence that it was unique
amongst other jurisdictions in this regard.

Aside from budget and staffing cuts, there was no
evidence of any other “unique” issues faced by DOC. On
appeal, DOC appears to rely on its “southern” location
to justify its deviation from the grooming policies of the
majority of other jurisdictions. It urges this court to
“note that the grooming policies of the southern states
of Texas, Mississippi, Alabama, and Georgia are sub-
stantially similar to that of DOC, and none of those
states offer a religious exemption to their policies.” As
for those states from which it differs, DOC states
simply: “DOC should [not] be required to accept more
risk simply because other jurisdictions have chosen to
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do so.” We agree that simply because 39 other jurisdic-
tions have adopted more lenient policies than DOC’s
grooming policies does not mean that DOC must con-
form to those policies in order to satisfy RLUIPA. Holt,
135 S. Ct. at 866. However, when “so many prisons”
have different grooming policies, DOC “must, at a min-
imum, offer persuasive reasons why it believes that it
must take a different course.” Id. DOC has failed to
offer such persuasive reasons here. The reason it offers
on appeal, its southern location, is a distinction with-
out meaning because DOC offers no argument or evi-
dence that “southern” inmates implicate its asserted
interests more than inmates from other regions do. In
addition, this reasoning ignores the fact Ware’s evi-
dence shows that four southern states (Kentucky, Ten-
nessee, North Carolina, and South Carolina) impose
less restrictive policies. Because Ware offered evidence
that the vast majority of jurisdictions have a more le-
nient policy with regard to dreadlocks than DOC, Holt
requires that DOC offer persuasive reasons for the dis-
parity. DOC failed to offer any such reasons, and ac-
cordingly, it has failed to demonstrate that its
grooming policies are the least restrictive means of
achieving its compelling interests.

skekskeskeskekok

We conclude that DOC failed to meet its burden
under RLUIPA of showing both that its grooming poli-
cies serve a compelling interest and that they are the
least restrictive means of serving any such interest.
DOC had a full and fair opportunity during a two-day
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bench trial to satisfy this burden. Accordingly, exercis-
ing our de novo review over this issue, Ali, 822 F.3d at
784, we render judgment in favor of Ware.

IV. CONCLUSION

We REVERSE the district court’s judgment and
RENDER judgment granting Ware’s request for a dec-
laration that the grooming policies, as applied to him,
violate RLUIPA and enjoining DOC from enforcing the
grooming policies against him.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 16-31012

D.C. Docket No. 5:14-CV-2214

CHRISTOPHER JEROME WARE,
Plaintiff-Appellant
V.

LOUISIANA DEPARTMENT OF CORRECTIONS;
JAMES LEBLANC,

Defendants-Appellees

Appeal from the United States District Court
for the Western District of Louisiana, Shreveport

Before KING, PRADO, and SOUTHWICK, Circuit
Judges.

JUDGMENT
(Filed Jul. 28, 2017)

This cause was considered on the record on appeal
and was argued by counsel.

It is ordered and adjudged that the judgment of
the District Court is reversed and render judgment
granting Ware’s request for a declaration that the
grooming policies, as applied to him, violate RLUIPA
and enjoining DOC from enforcing the grooming poli-
cies against him.
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IT IS FURTHER ORDERED that defendants-ap-
pellees pay to plaintiff-appellant the costs on appeal to
be taxed by the Clerk of this Court.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

SHREVEPORT DIVISION

CHRISTOPHER JEROME  CIVIL ACTION NO.

WARE 14-2214

VERSUS JUDGE S. MAURICE

LOUISIANA DEPT. OF HICKS, JR.

CORRECTIONS, ET AL. MAGISTRATE

JUDGE HORNSBY

MEMORANDUM RULING

(Filed Sep. 12, 2016)

Before this Court is an Renewed Ex Parte Motion
for Temporary Restraining Order and Preliminary
Injunction (Record Document 57) filed by Plaintiff,
Christopher Ware (“Ware”). Defendants, Louisiana De-
partment of Corrections (“DOC”) and Secretary James
LeBlanc (“Secretary LeBlanc”), filed a Memorandum
in Opposition (Record Document 62). The trial on the
merits was expedited and the bench trial was held Feb-
ruary 1-3, 2016. See Record Documents 98, 100, 101.
For the reasons set forth in this memorandum, Ware’s
Renewed Ex Parte Motion for Temporary Restraining
Order and Preliminary Injunction is DENIED and all
claims set forth in Ware’s complaint are DISMISSED
WITH PREJUDICE.

BACKGROUND

Ware is a Louisiana DOC inmate who recently be-
gan practicing the religion of Rastafarianism. He is
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currently being housed under a DOC contract with the
Bossier Medium Security Jail in Plain Dealing, Louisi-
ana, which is operated by the Sheriff of Bossier Parish.
See Trial Transcript, p. 130.! Ware was convicted in
2014 on two counts of sexual battery. See Document 86
at 4. During the period prior to his convictions, he was
held in another Parish facility, the Caddo Correctional
Center (“CCC”) in Caddo Parish, operated by the Sher-
iff of Caddo Parish. See id. at q 10.

In approximately late 2011 or early 2012, Ware be-
came a practitioner of the Rastafari faith, and as an
exercise of his faith, he took what he describes as the
“Vow of the Nazarite,” one aspect of which requires him
not to cut or style the hair on his head. See Trial Tran-
script, p. 136. As a result of Ware’s adoption of the Naz-
arite vow in connection with his Rastafari religious
exercise, his hair has grown and continues to grow into
long dreadlocks. He began growing his dreadlocks
while housed at CCC. See id.

Because of the length of his sentence, Ware was
ineligible to serve the remainder of his state sentence
at CCC (or any other parish facility), and was required
to be transferred into the physical custody of the Lou-
isiana DOC, for placement in a DOC-run prison. See
Record Document 86, at 8. DOC’s grooming policies
forbid male inmates from wearing their hair longer
than their shirt collars in the back, the tops of the ears
on the sides, and the eyebrows in the front, and forbid

! The Trial Transcript can be found in the record as Record
Documents 106-108.
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the wearing of dreadlocks of any length. See Record
Document 86 at { 21. DOC’s intake policies require
that all male inmates received into the DOC’s physical
custody receive — forcibly, if necessary — a closely-
cropped haircut with clippers, commonly known as a
“buzz cut.” See Joint Trial Ex. 14, §§ 8.C.3. DOC does
not allow for religious exemptions to the application of
either its grooming policies or its intake policies. See
Record Document 86 at { 17.

Shortly before pleading guilty on June 30, 2014,
Ware instituted this lawsuit against DOC and Secre-
tary LeBlanc, challenging the DOC’s grooming and in-
take policies under the Religious Land Use and
Institutionalized Persons Act, 42 U.S.C. § 2000cc, et
seq., and seeking declaratory and injunctive relief to
preclude the DOC from enforcing those policies against
him upon his placement into the physical custody of
the DOC. See Record Document 86 at {1, 4.

Since filing suit, and at the request of the Court,
Ware has been held in parish facilities rather than be
received into the physical custody of the DOC, where
he would be subject to the intake and grooming policies
and be forced to have his dreadlocks removed. See Rec-
ord Document 86 at { 4. DOC’s primary intake facili-
ties are the Elayn Hunt Correctional Center (“‘EHCC”)
for male offenders and Louisiana Correctional Insti-
tute for Women (“LCIW?”) for female offenders in St.
Gabriel, La. See Record Document 86 at | 12. DOC’s
general intake regulation (Joint Trial Exhibit 14) (the
“Intake Regulation”) governs the procedures at both
facilities and sets out general “reception procedures”



App. 27

for the intake process, which include in relevant part
arranging for the “[p]hotographing” of each offender,
ensuring that offenders are “showered,” and providing
a “shave and/or haircut ... , if required, to ensure
proper identification and to prevent the possible con-
cealment of contraband.” Id., §§ 8.C.2, 8.C.3.

The EHCC intake policy (Joint Trial Exhibit 12)
(the “EHCC Intake Policy”) provides in relevant part
that “all offenders are required to shower and shampoo
with anti-lice soap and to undergo a thorough search
of their persons and their possessions, and that offend-
ers needing photographs “are required to have haircuts
for identification purposes.” Id., §§ II1.B.2, II1.B.4. The
haircut to which offenders at EHCC are subject upon
intake is described as a “buzz cut” or “crew cut.” See
Joint Trial Exhibit 41, §§ 8.C.3. Following the “buzz
cut,” offenders are photographed in forward-facing and
both-profile orientations. See Record Document 86 at
q 32. Once inmates are placed at a permanent institu-
tion, ID photographs are updated yearly, at a mini-
mum, and historical photographs are retained both
electronically and in the offenders’ files. See Trial
Transcript, p. 373. Female offenders do not have length
restrictions, but instead are prohibited from shaving
their head (unless for documented medical reasons),
and must style their hair “in such a manner that it is
kept out of the face and eyes.” Joint Trial Exhibit 7,
§ 8.A-B.
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LAW AND ANALYSIS

I. Religious Land Use and Institutionalized
Persons Act of 2000 (“RLUIPA”)

Ware relies on RLUIPA as the legal basis for the
relief he seeks. RLUIPA provides that

No government shall impose a substantial
burden on the religious exercise of a person
residing in or confined to an institution, as de-
fined in section 1997 of this title, even if the
burden results from a rule of general applica-
bility, unless the government demonstrates
that imposition of the burden on that person
— (1) is in furtherance of a compelling govern-
mental interest; and (2) is the least restrictive
means of furthering that compelling govern-
mental interest.

42 U.S.C. § 2000cc-1(a). RLUIPA and its sister statute,
the Religious Freedom Restoration Act of 1993
(“RFRA”) were enacted by Congress “in order to pro-
vide very broad protection for religious liberty.” Holt v.
Hobbs, _ US. ___, 135 S.Ct. 853 (2015), citing Bur-
well v. Hobby Lobby Stores, Inc., ___ U.S.___,134 S.Ct.
2751, 2760 (2014).

“Religious exercise” for the purposes of RLUIPA
was defined by Congress as “any exercise of religion,
whether or not compelled by, or central to, a system of
religious belief.” 42 U.S.C. § 2000cc-5(7)(A). Congress
also explicitly provided that RLUIPA “may require a
government to incur expenses in its own operations to
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avoid imposing a substantial burden on religious exer-
cise.” 42 U.S.C. § 2000cc-3(c).

II. ANALYSIS

In order to determine whether the DOC policy vi-
olates RLUIPA, it is necessary to apply the test that
has been set forth by Congress. RLUIPA, like RFRA,
“makes clear that it is the obligation of the courts to
consider whether exceptions are required under the
test set forth by Congress.” Holt, 135 S.Ct. at 864, cit-
ing Gonzales v. O Centro Espirita Beneficente Uniao Do
Vegetal, et al., 546 U.S. 418, 434, 126 S.Ct. 1211, 1222
(2006). “That test requires the Department not merely
to explain why it denied the exemption but to prove
that denying the exemption is the least restrictive
means of furthering a compelling governmental inter-
est.” Holt, 135 S.Ct. at 864. Thus, it is also necessary to
look at the policies of other states and then compare
those practices to the DOC policy. Louisiana is not re-
quired to automatically defer to what other states are
doing in terms of their prisoner grooming policy, “but
when so many prisons offer an accommodation, a
prison must, at a minimum, offer persuasive reasons
why it believes that it must take a different course.”
Holt, 135 S.Ct. at 866.

Ultimately, “RLUIPA requires a court to ‘scruti-
nize the asserted harm of granting specific exemptions
to particular religious claimants and to look to the
marginal interest in enforcing the challenged govern-
ment action in that particular context.’” Knight v.
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Thompson 796 F.3d 1289, 1292 (11th Cir. 2015), citing
Holt, 135 S.Ct. at 863.

A. Religious Exercise

Ware bears the initial burden of proving that the
DOC’s grooming policy implicates his religious exer-
cise. It is undisputed that Ware took the Nazarite vow,
becoming a member of the Rastafari faith in late 2011
or early 2012. The grooming policy of the Louisiana
DOC requires that all male inmates may not have hair
longer than their shirt collars in the back, the tops of
the ears on the sides, and the eyebrows in the front.
Dreadlocks are explicitly forbidden by the policy. Part
of Ware’s Rastafari faith is the belief that he may not
cut his hair and he forms his hair into dreadlocks after
washing his hair by separating, gathering and squeez-
ing groups of hair strands. The Louisiana DOC has
made clear that once Ware goes through the intake
procedures at EHCC, his hair will be cut. It is clear
that the required cutting of his hair in compliance with
the DOC intake and grooming policies implicates his
religious exercise, particularly his belief that he may
not cut his hair as part of his Rastafarian Nazarite
VOW.

B. Substantial Burden

Ware also bears the burden of proving that the De-
partment’s grooming policy substantially burdens that
exercise of religion. He does not have a choice as to
whether to comply with the DOC policy, as it has been
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made clear that once he goes through intake at EHCC,
his hair will be cut. Ware contends that the forceful
cutting of his hair, which is directly in conflict with his
religious practice, places a substantial burden on his
religious exercise of his chosen aspect of Rastafarian
faith. It is noteworthy that not all Rastafarians take
the so-called Nazarite vow, but Ware has indicated that
he has taken the vow.

C. Louisiana DOC’s Grooming Policy

Since Ware has met his initial burden of showing
the DOC’s intake policy and grooming policy substan-
tially burdens his exercise of religion, the burden shifts
to the DOC to show that its grooming policy (1) is in
furtherance of a compelling governmental interest and
(2) is the least restrictive means of furthering that
compelling governmental interest. See Holt, 135 S.Ct.
at 863, citing 42 U.S.C. § 2000cc-1(a). The DOC names
a number of compelling government interests in de-
fense of their grooming policy, including: monitoring
security threat groups, promoting a positive image,
contraband control, offender identification, offender
hygiene, and prisoner on prisoner violence. This Court
must examine each interest individually and deter-
mine whether the DOC, in fact, has a compelling gov-
ernment interest. Additionally, RLUIPA “requires the
Government to demonstrate that the compelling inter-
est test is satisfied through application of the chal-
lenged law ‘to the person’ — the particular claimant
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whose sincere exercise of religion is being substan-
tially burdened.” Holt, 135 S.Ct. at 863, citing Burwell,
134 S.Ct. at 2779..

In the event a compelling government interest has
been identified, the DOC must also be able to show
that their grooming policy is the least restrictive
means by which to achieve that compelling govern-
ment interest. The standard for “least restrictive
means” established in Burwell is that the government
must “show that it lacks other means of achieving its
desired goal without imposing a substantial burden on
the exercise of religion by the objecting party.” Burwell,
134 S.Ct. at 2780.

1. Security Threat Group (“STG”) Moni-
toring

The DOC first claims the compelling interest of
preventing security threat groups within DOC facili-
ties. There is a list of security threat groups that is
maintained and updated by the DOC. See Trial Tran-
script, p. 306. Jerry Goodwin, David Wade Correctional
Center’s Warden (“Warden Goodwin”), testified that
Rastafarians are not currently listed on the security
threat group list. See id. He went on to testify that the
list is “not an all-inclusive list.” Id. When questioned
about whether he was concerned about Rastafarian
group identification, Warden Goodwin replied “in gen-
eral, no.” Id., p. 308.

Colonel Joel Odom (“Colonel Odom”), the head of
the Security Threat Group team with the DOC, was
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also questioned generally about security threat groups
within DOC facilities. When asked about whether
there are any security threat groups that use long hair
as an indicator of affiliation, Colonel Odom replied
“no.” Id., p. 547. When further questioned as to whether
there are “any security threat groups that you know of
that use dreadlocks as an indicator of affiliation,” Colo-
nel Odom again answered “no.” Id.

Colonel Odom spoke of Rastafarians potentially
being listed as a security threat group, testifying that
“[t]here is some debate whether theyre a culture of a
black separatist group, but the Louisiana [DOC] has
not declared them a STG.” Id. No specific testimony
was provided indicating that Rastafarians are cur-
rently at risk of being placed on the STG list in the
foreseeable future.

It is clear to this Court from the testimony of War-
den Goodwin and Colonel Odom that at this time there
is no correlation between the Rastafarian faith, includ-
ing the wearing of dreadlocks, and any concern sur-
rounding the STGs. There is no doubt that the DOC
has a compelling interest in preventing and controlling
STGs within the prisons; however, at this time, in-
mates who are Rastafarians do not fall within the cat-
egory of those who are currently being monitored by
the DOC.

The DOC must be able to show that the grooming
policy ban on dreadlocks is the least restrictive means
to achieve the compelling government interest in pre-
venting STGs. In light of the fact that all of the trial
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testimony indicated that Rastafarians are not cur-
rently on any STG lists, this Court is unable to find
that the grooming policy’s position with regard to in-
mates wearing dreadlocks as a religious practice has
any bearing on its interest in preventing STGs. For
this reason, the grooming policy ban on dreadlocks
cannot be the least restrictive means of achieving the
goals of identifying, preventing and/or controlling

STGs.

2. Promoting a Positive Image

The DOC next contends that the grooming policy
is the least restrictive means of promoting a positive
image of inmates. Warden Goodwin was specifically
questioned about the DOC wanting to make sure that
offenders have a positive image. He was asked, “What
does — do you know what this posted policy means by
maintaining a positive image?” and replied:

It’s — you know, this policy covers grooming in
general, it’s not just specific to hair — to hair
and beards and things of that nature, it dis-
cusses other issues as well. And you want
grooming and appearance standards for of-
fenders that work in the community to pro-
mote positive images. That’s like the crew
that goes to Haynesville every day I was ref-
erencing earlier. Obviously, you wouldn’t want
to send an offender to represent you that was
— you know, that is covered in offensive tattoos
or things like that; maybe he has swastikas on
his face or, you know, other things that would
be considered offensive by general community
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standards. So that’s basically what it’s refer-
ring to. They have to be neat and presentable.
They have to wear clothes that fit. They can’t
wear sagging pants.

See Trial Transcript, p. 389-390.

Warden Goodwin was also specifically asked about
dreadlocks and the goal of a positive image for inmates.
He was asked “[i]f Mr. Ware were allowed to maintain
his dreadlocks, would he fall — and he took, you know,
baths and washed his hair, like he said he did yester-
day, would he be permitted to go into town and promote
a positive image?” Id. at 390. Warden Goodwin replied:

I don’t think the dreadlocks themselves would
prohibit him from working on a trusty crew.
You would, obviously, consider the inability to
properly search him upon his return. You
might not want to take that risk, and send
him out, for those reasons. But the actual ap-
pearance itself or the dreadlocks themselves
would not prohibit him from working on that
type crew.

Id. While there is no doubt that the DOC has a com-
pelling interest in promoting a positive image of their
inmates in the public, the fact that Ware may be per-
mitted to wear dreadlocks and work in town shows
that the grooming policy is not necessary to further
that particular compelling government interest. There
was no evidence provided during trial to establish that
Ware wearing his hair in the dreadlocks style would
contradict the positive image the DOC wishes to pro-
mote on the part of its inmates. Without any evidence
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showing dreadlocks casting a negative image on the
DOC, this Court finds that the grooming policy ban on
dreadlocks is not the least restrictive means by which
to achieve the claimed compelling government interest
in promoting a positive inmate image.

3. Contraband Control

The third compelling government interest, and the
most important one raised by the DOC, is contraband
control. There are any number of ways in which con-
traband can be introduced or smuggled into a prison
facility. Warden Goodwin testified that there are three
basic ways contraband generally enters prison facili-
ties: (1) in-person visits, (2) staff, and (3) prisoners re-
turning from worksite crews. See Trial Transcript, pps.
313-314.

There was extensive trial testimony on the direct
relationship between contraband control and the
grooming policy at issue. Ware called James Aiken
(“Aiken”) as an expert witness, and he opined on the
issue of contraband control based on his experience in
multiple prison facilities. The initial question asked
was whether dreadlocks could be searched by DOC
personnel for contraband. Aiken testified that “. . . you
can use a metal wand, for example. This metal wand
would go over the hair to determine if there are metal
products in the particular hair.” Trial Transcript, p. 58.
He also indicated:

You can order the inmate to bend over with
his hair down so that you can determine
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whether anything falls out of it. You can do a
hand evaluation of feeling particular braids,
et cetera, to ensure no foreign objects are in
there. And if further identification and review
is required based on a trigger, that can be
done, also.

Id. A concern expressed by the DOC with searching
dreadlocks is the amount of additional time this would
take for DOC personnel. Aiken indicated that he
thought the amount of time would be “minuscule at
best,” and later stated that it would take “a minute or
two maybe, maybe less than that” to search Ware’s hair
appropriately. Id.

Ware was also questioned about his dreadlocks,
and whether they should cause concern for bringing
contraband into the prison. Ware was specifically
asked about how his hair might be effectively and effi-
ciently searched. He replied:

For one, the wand. For one, the hand wand
that can detect metal objects and things of
that nature. Visually, the hair can be shaken
out, physically patted down as a group and in-
dividually to see if anything is out of order
that shouldn’t feel a certain way. Mainly those
ways are pretty effective when it comes to
that.

Id., p. 135. Ware also demonstrated to the Court how
he could put his head upside down, and believed that
things that may be hidden in there would either fall
out, or somebody could at that point squeeze and ma-
nipulate and take several seconds to ensure that there
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is nothing in there that shouldn’t be there. See id., pps.
135-136. When questioned as to how long it has taken
the guards in the past to search his dreadlocks, he re-
plied “Oh, a minute. Less than a minute at the most.”
See id., p. 142.

One of the questions raised with contraband and
dreadlocks is whether contraband can be hidden in the
dreadlocks without detection. Ware stated:

First of all, you can’t put anything inside of
the dreads that I know of unless you have
very, very big, thick — it would have to be thick
enough for something to actually go inside it
because poking something into a dread would
destroy it, for one. It would tear it apart. So I
would have to have very, very thick dreads for

anything to even be attempted to put inside
of.

Id., p. 177.2 Of course it is Ware alone who chooses how
thick, how long and how many dreadlocks he forms af-
ter each time he washes his hair. While the precise
number of hand-gathered and compressed dreadlocks
was not elicited in testimony, the Court estimates that
there were approximately sixteen (16) dreadlocks ob-
served.

Seth Smith, Jr. (“Smith”), the Chief of Operations
for the Louisiana DOC, provided additional testimony
on the issue of contraband introduction. Smith served

2 Ware’s dreadlocks are not woven, instead they are formed
on their own, with Ware keeping the pieces of hair separated so
that they may form dreadlocks. See Trial Transcript, p. 153.
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as warden at Hunt prior to the promotion to his cur-
rent title. He agreed that a change in the grooming pol-
icy would affect the number of contraband incidents.
See Smith Video Deposition. Smith also addressed the
concern that the time and manpower constraints
would differ based on the custody level of the inmate.
Maximum security offenders would have to be shaken
down more frequently, and staff would have to spend
more time searching their cells. Ultimately though,
Smith believes that minimum security prisoners
would likely cause the most problems, as they spend
more time outside and there are more of them. Addi-
tionally, anyone with contact visitors is more likely to
get their hands on contraband.? See id.

Ware counters with the argument that the DOC
permits pockets in some of their facilities, which argu-
ably could be used to bring contraband into the facility.
Warden Goodwin addressed this issue: “The inmates
that live in general population that have a lot of mobil-
ity, they wear blue jeans; and they report to school;
they report to work assignments; they have activities
going on. They have to have a place to put things. So,
yeah, they need pockets.” Trial Transcript, p. 312.

3 “Contraband” is defined as “any controlled dangerous sub-
stance as defined in R.S. 40:961 et seq., or any other drug or sub-
stance that if taken internally, whether separately or in
combination with another drug or substance, produces or may
produce a hypnotic effect; a dangerous weapon, or other instru-
mentality customarily used or intended for probable use as a dan-
gerous weapon or to aid in an escape, unless authorized by the
warden of the institution; Explosives or combustibles, unless au-
thorized by the warden of the institution.” See La. R.S. 14:402(D)



App. 40

There are a number of different work position assign-
ments within any one DOC facility. Warden Goodwin
elaborated:

There’s probably no work positions that are
lower risk. There’s inmates that have dis-
played less risk than other inmates, but
they’re all searched the same. It doesn’t mat-
ter if they work as my trusty in the A building
that cleans my office, or if they — or scrubbing
toilets in the cellblock. They are searched the
same.

Id., p. 322. Ultimately, the DOC has to make a judg-
ment call as to whether a certain privilege is important
enough to grant even though there is a risk of contra-
band being brought into the facility. When asked if “the
DOC will allow certain privileges that increase the op-
portunity for contraband to come into the system,” he
replied “yes, that’s fair.” Id.

To ensure that contraband is not being brought
into a DOC facility, all inmates who have been out on
work assignment must be searched by DOC staff each
time they return to the facility. DOC makes the argu-
ment that the additional time it will take to search
each prisoner wearing dreadlocks will place an undue
additional burden on the DOC facilities and personnel.
Warden Goodwin testified about the current process
for searching 150 individual inmates housed at David
Wade Correctional Center:

That takes a significant period of time to do
the pat searches. The walk through, they’ll
walk through the metal detector, so that
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doesn’t delay. But your actual pat searches,
you have six or seven officers — generally six
officers, that’s what’s assigned to the work
crew. And you’ll have those six officers per-
forming the pat-down searches, and that’s go-
ing — you know, that’s going to take you 45
minutes or so to do that crew.

Id., pp. 358-359. Goodwin went on to testify that he
thought permitting dreadlocks would in fact increase
the amount of time it would take to search a work crew
as they came into the facility. See id. He further testi-
fied that the grooming policy has had an effect on the
DOC’s ability to effectively search hair. See id., p. 374.
Goodwin was also questioned as to the need for a
grooming policy when there are other places to hide
contraband:

Because it promotes a safe environment for
our staff to work in; it promotes a safer envi-
ronment for the offenders to live in; and, you
know, it promotes — it assists with overall sta-
bility of the institution. Obviously, there is al-
ways going to be areas to hide contraband. You
certainly could not eliminate all of them. But
the haircut policy — you know, it goes towards
creating a better work environment, better
living environment, and a safe environment
for the public.

1d., p. 376.
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A concern raised by Ray Anderson (“Chaplain An-
derson”), the Chaplain at David Wade, was that the ad-
ditional time for searches would negatively impact
available time for religious programming. He testified:

And our programming runs so tight at Wade,
with a skeletal crew of security, by the time
that we would get the inmates counted, fed,
and then through the various checkpoints, an
additional 20 to 30 minutes would start get-
ting into program timing. Returning back
through the gate is another 20 to 30 addi-
tional minutes on top of what already is re-
quired.

Id., p. 571.

Ware also contends that the DOC grooming policy
is underinclusive when compared to the grooming pol-
icy for women in DOC custody. Women inmates are per-
mitted to grow their hair long, and even have braids,
so long as the braids can be readily taken out for in-
spection. The Fifth Circuit looked at this exact issue in
Ali v. Stephens, 822 F.3d 776 (5th Cir. 2016). The Court
in Ali relied on the position of the Tenth Circuit, that
“a government can rebut a claim that its policy is un-
derinclusive ‘by showing that it hasn’t acted in a
logically inconsistent way- by (say) identifying a qual-
itative or quantitative difference between the particu-
lar religious exemption requested and other ...
exceptions already tolerated.”” Id. at 787, citing Yel-
lowbear v. Lampert, 741 F. 3d 48, 61, (10th Cir. 2014).
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Deputy Warden Connie Moore (“Deputy Warden
Moore”), who has worked for over 25 years with both
male and female inmates at Elayn Hunt Correctional
Center and Louisiana Correctional Institute for
Women,* provided ample testimony at trial on the is-
sue of male versus female grooming policies. She made
clear that, based on her experience from working in
prisons housing both male and female offenders, there
are inherent differences between men and women, par-
ticularly with the way that they hide and introduce
contraband into the prison facility. See Trial Tran-
script, pps. 495, 511-512, 515. During her trial testi-
mony, Deputy Warden Moore confirmed that at her
deposition she had testified that “hair is not a good
place for women to hide contraband because, quote,
they like to hide things where we can’t see them.” Id.,
p. 472. Deputy Warden Moore elaborated on the hiding
places women prefer for contraband:

They hide it under their dentures. They hide
it under their fat rolls. They hide it under
their breasts. They hide it in their vagina;
that’s their best favorite place because, of
course, it takes us having to go to medical to
get the object out. Those are the main places
that they prefer to hide things.

Id., p. 477. Deputy Warden Moore explicitly stated,
“And, I mean, unless you work with the women, the
women are just different.” Id., p. 515. When questioned

4 Deputy Warden Moore testified that she had worked in the
corrections system for “27 going on 28 years.” Trial Transcript, p.
508.
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by this Court as to whether in her experience women
use their hair for the purpose of smuggling in contra-
band, Deputy Warden Moore replied, “No, they don’t
use — they haven’t used their hair that I have been
aware of.” Id., p. 518.

It is clear from the evidence provided by both Ware
and the DOC that contraband control is an extremely
important aspect of internal prison security and man-
agement in both men’s and women’s prisons. There is
no doubt that the DOC has a legitimate compelling
government interest in preventing contraband from
entering or being kept inside its prison facilities. The
testimony establishes that controlling contraband is
essential not only for the safety of the inmates but also
for the staff of the prison facilities. Without question,
this meets the requirements of a legitimate and com-
pelling government interest.

Extensive testimony was provided by DOC offi-
cials with decades of prison management and admin-
istration experience as to the relationship between the
introduction of contraband and the grooming policy.® It
is not enough for this Court to merely defer to the ex-
pertise of the DOC. While Ware may argue that there
are other less restrictive means by which the DOC can
achieve its goal of controlling contraband than the cur-
rent grooming policy, the extensive testimony during

5 Warden Goodwin testified that he had been with the DOC
“approximately 32 years.” Trial Transcript, p. 302. Chaplain An-
derson testified, “I'm in my nineteenth year” with the DOC. Id.,
p- 549. Deputy Warden Moore testified that she had “27 going on
28 years” experience. Id., p. 508.
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trial made clear that the proposed exception to the
grooming policy for Ware would put an undue burden
on the DOC. The additional time and staffing resources
that would have to be dedicated to searching Ware and
every other inmate wearing dreadlocks every time a
search is conducted would consume significant addi-
tional time and impose a costly burden. That undue
burden increases in severity with every other prisoner
who wears dreadlocks.

This Court cannot merely defer to those who man-
age the DOC prisons with unquestioning deference,
but it is within the discretion of this Court to consider
the realities of the Louisiana DOC facilities. The testi-
mony and evidence at trial made clear that there have
been significant budget cuts to DOC in recent years
and that those cuts will worsen in the immediate fu-
ture. Additionally, as a result of budget cuts, the staff
at these facilities is being adversely affected through
staff layoffs and reductions due to budget cuts. The in-
dividuals who are on the ground day-to-day in the DOC
facilities have the best understanding of what policies
and procedures are necessary to ensure that DOC fa-
cilities are able to achieve their intended mission.

The extensive trial testimony provided by individ-
uals at all levels within the DOC system makes clear
that the current grooming policy prohibiting dread-
locks is the least restrictive means of ensuring that
contraband does not enter the facilities in light of the
particular realities of DOC facilities.
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4, Offender Identification

The DOC has claimed offender identification as a
compelling government interest making the grooming
policy necessary. Ware was specifically questioned as
to his beliefs about the DOC’s interests in identifica-
tion. He replied, “I outlined a process that I believe per-
sonally would work for that, since part of the security
issue is hair being long, hair being short, beard, your
appearance being modified and whatnot.” Trial Tran-
script, p. 148. He specifically stated:

[Tlhe facility could take a picture with my
hair tied to the back, with my beard in place,
showing — that would show a picture with my
hair pulled to the back with a very low profile
on my head itself with the beard in place. Also,
the same picture with my hair hanging to
show — to put my hair into the frame, so they
could see it with the beard and with my hair
showing.

Id., p. 149.

Secretary LeBlanc was also questioned on the is-
sue of offender identification, particularly about of-
fenders who have escaped trying to conceal their
appearance. He replied:

I think, when you talk about wigs and all the
other things that go along with that, it’s more
— it’s harder for them to get access to that.
They have to expose themselves to buy a wig.
You know, with hair, it’s fairly simple just to
get your hair cut off, whether it’s a pair of scis-
sors or whatever. I think the more difficult you
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make it, the better off you are as far as chang-
ing identity.

Id., p. 229. Secretary LeBlanc was also asked about the
current procedures for photo identification within the
facility, and why the photos of Ware throughout his
time incarcerated would not be sufficient for identifi-
cation purposes. He answered, “Well, if you use the
first picture, and something happened to him right
now and if you had to use the first picture, then that
would be — make it difficult. I mean, it just — to me, it
doesn’t look the same. I mean, he looks different.” Id.,
p. 271.

Warden Goodwin spoke on the effect the grooming
policy has had on prisoner identification:

I mean, it helps in a lot of ways. Not just the
picture you take upon intake and the pictures
you take at your annual assessments and
things of that nature. But, you know, our turn-
over rate is fairly high among our security
staff, our correctional officers. At some of the
institutions, it’s even much higher than ours.
So I know they have the same issues that I
deal with, maybe on a larger level. But we
have about a 30 percent turnover in our secu-
rity department on an annual basis. So if you
have a lot of new officers and a lot of new staff.
You know, every three weeks we're putting out
a new group of employees that have finished
the academy, and they’re on the drop now.°

6 “Drop” refers to the State of Louisiana’s Deferred Retire-
ment Option Plan under La. R.S. 11:3385.1.
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Id., p. 376. He spoke specifically to the potential prob-
lem with offenders having long hair in that “[i]f you
had several inmates with a long hairstyle, it would be
very difficult to distinguish between those guys — if you
can’t see their facial features.” Id., p. 377.

There is no question that being able to identify of-
fenders and prevent inmates from escaping is a legiti-
mate compelling interest of the DOC. One of the most
important duties of the prison facilities is ensuring
that all offenders are accounted for, and being able to
identify offenders is a critical element of that task. The
question then is whether this grooming policy is the
least restrictive means to achieve this compelling in-
terest.

Ware and the DOC have submitted the policies of
a large number of the other 49 states and territories,
and several of them address offender identification
and the process for photographing inmates. Ware ar-
gues that pictures can be taken showing what he looks
like with dreadlocks and without dreadlocks such that
the facility where he is housed will have no difficulty
recognizing him. The testimony of those that actually
have experience within the prison facilities makes
clear that the turnover of prison staff, along with the
concern for escaped prisoners changing their appear-
ances, makes the grooming policy the least restrictive
means by which to achieve this legitimate compelling
interest of the DOC.
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5. Offender Hygiene

On the issue of offender hygiene, Warden Goodwin
testified about the intake grooming process, which in-
cludes:

[Tlhe delousing shampoo and medicated
shampoo and other things. Once that’s com-
pleted, everybody is, you know, examined by
medical. And, obviously, if you have, you know,
really significant hair or whatever, you might
have boils or MRSA on a sore on their head,
staph infection or other things that’s not de-
tectible by — you know, if it’s covered by hair,
the doctor or the healthcare provider that’s
providing the examination, may have a very
difficult time noting these things, and it helps
us with infectious control.

Id., p. 406. When questioned, “And one of the reasons
is that you felt that there might be concealed infectious
diseases on somebody’s scalp that the hair would cover
up; right?” Warden Goodwin replied, “I mentioned that
as part of the intake process, yeah.” Id.

Ware argues that the grooming policy is again un-
derinclusive as to the female inmates, stating that the
same hygiene risks are posed to female inmates. Dep-
uty Warden Moore testified that female inmates are
permitted to wear their hair in braids, however they
must be able to take the braids out. See Trial Tran-
script, p. 520. The female inmates are not permitted to
wear their hair in dreadlocks. See id. Again while Ware
may argue that the policy is underinclusive, the hy-
giene concern is related to prison staff not being able
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to search the hair for infectious diseases. Female pris-
oners must be able to take any hair style out so that
their fingers can be run through their hair, permitting
prison staff to view any infectious diseases on the
scalp. This is not the case with the dreadlocks hairstyle
that Ware wants to wear.

The State has a strong interest in ensuring that
the inmates remain hygienic while in custody, particu-
larly when it comes to the potential spread of infec-
tious diseases to inmates, staff and administrators.
This Court must look at the specific example of Ware
and the dreadlocks style that he wants to wear and
that this Court observed. It is this Court’s conclusion
based on its own observation that there is no doubt
that the dreadlocks style currently being worn by Ware
makes it difficult to virtually impossible to detect any
scalp conditions or infectious diseases of the scalp in
general. While Ware argues that the policy is underin-
clusive based on females not having to cut their hair,
the female inmates are not permitted to have a hair-
style that they cannot “take out” to be inspected by
prison facilities.

6. Prisoner-on-Prisoner Violence

Aiken was questioned as to whether long hair
puts an inmate at greater jeopardy for being hurt by
other inmates pulling his hair. His [sic] replied, “I don’t
recall within a correctional environment where the
person’s hair has been used against him to control him,
et cetera, either by staff or inmate population.” Trial
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Transcript, pp. 116-117. Secretary LeBlanc testified
differently, saying that he had seen inmates fight and
“pull hair.” Id., p. 262. When asked whether inmates
with longer hair would be at a greater risk for injury
he replied, “In my opinion, they would. I mean, I just
think it makes it easier for them to get ahold of them.”
Id., p. 263. He explicitly stated that the increased risk
for physical injury is a reason why correctional officers
are not allowed to have long hair. See id.

Deputy Warden Moore also spoke on the differ-
ences between male and female inmates when it comes
to prisoner on prisoner violence during her testimony.
She stated:

Um, you know, like I said, just from being at
Hunt, the offender-on-offender fights at the
male institution were just a lot more severe
than the female fights that they change their
girlfriend and they, you know, they got made
because she was talking to another girl, and
went and slapped her. I mean, it’s just differ-
ent.

Id., p. 504-505. The Court asked Deputy Warden
Moore, “When you describe the different kinds of in-
mate behavior between men and women and that, in
your experience, the men-to-men fights have been far
more severe, last longer, with more injury potential or
actual injury than in women, has that been your expe-
rience through out your career?” Moore answered, “Yes,
sir.” Id., p.511.
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It is imperative that prisoner on prisoner violence
be kept to as much of a minimum as possible. While in
the custody of the DOC, inmates are the responsibility
of the DOC, and that includes personal inmate safety.
The dreadlocks style currently worn by Ware could
easily be used as a method to control him and inflict a
more severe injury upon Ware during a fight between
prisoners. When asked whether he would ever cut his
hair, Ware responded, “Not willingly, no, ma’am.” Id., p.
153. He believed “that somewhere down the line, my
hair is probably going to stop growing on its own.” Id.
It is unclear how long or thick Ware’s dreadlocks would
be able to grow were he permitted to keep them, which
would only make them more problematic as a means
of controlling him and inflicting an injury upon him
during a fight. He assumes that the length of his hair
would stop naturally. There is no evidence that his hair
would simply stop growing in length.

Other Jurisdictions’

Both Ware and Defendants submitted extensive
evidence as to the grooming policies of other jurisdic-
tions. After reviewing these varied policies it is clear to
this Court that there is no one controlling policy by any
one state when it comes to what is permissible groom-
ing for inmates. The question then becomes what

" Ware’s Motion for the Court to Take Judicial Notice of Ad-
ditional State Policies and Procedures Relating to Inmate Groom-
ing, Intake Haircuts, or Religious Exemptions (Record Document
97) is GRANTED.
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weight this Court must give to the policies of other ju-
risdictions. This Court looks to the analysis used by the
Eleventh Circuit:

That other jurisdictions choose to allow male
inmates to wear long hair shows only that
they have elected to absorb those risks. The
RLUIPA does not force institutions to follow
the practices of their less risk-averse neigh-
bors, so long as they can prove that they have
employed the least restrictive means of fur-
thering the compelling interests that they
have chosen to address.

Knight v. Thompson, 797 F.3d 934, 947 (11th Cir. 2015).
In reviewing all of the evidence provided by all parties,
it is clear that the grooming policies are unique to the
individual states and the individual circumstances
present in their prison facilities. Every jurisdiction
must make decisions based on the particular set of cir-
cumstances they face within their own prison facilities.

The Supreme Court in Holt held that “[w]hen so
many prisons offer an accommodation, a prison must,
at a minimum, offer persuasive reasons why it believes
that it must take a different course.” Holt, 135 S.Ct. at
865. Ware argues that a number of states permit in-
mates to grow dreadlocks and/or have long hair, and
therefore the DOC must offer persuasive reasons why
it believes it must take a different course. Based on the
extensive testimony provided as to the specific and
unique issues facing DOC prison facilities and prison
management, including cuts to the DOC budget and
staff, it is clear that the DOC facilities are not in a
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position to allow the requested accommodation, while
also achieving the goals of inmate and employee safety,
i.e., prisoner-on-prisoner violence.

CONCLUSION

After reviewing all of the trial testimony and evi-
dence, it is clear that the DOC has successfully and
sufficiently proven by clear and convincing evidence®
that the grooming policy is the least restrictive means
of furthering the legitimate and compelling govern-
ment interest in controlling contraband, identifying of-
fenders, promoting offender hygiene, and preventing or
at least minimizing prisoner-on-prisoner violence. For
these reasons, Ware cannot prevail and his Renewed
Ex Parte Motion for Temporary Restraining Order and
Preliminary Injunction (Record Document 57) is DE-
NIED. Likewise, all claims set forth in Ware’s com-
plaint are DISMISSED WITH PREJUDICE.®

8 RLUIPA itselfis unclear as to whether the substantive bur-
den of proof the DOC bears in demonstrating that the grooming
policy is the least restrictive means of furthering a legitimate and
compelling government interest is a preponderance of the evi-
dence standard or a clear and convincing evidence standard. See
42 U.S.C. §§ 2000cc-1, 2000cc-2 (allocating the “burden of persua-
sion” to the government without specifying the substantive bur-
den of proof). However, consistent with Congress’ intent that this
statute be broadly construed in favor of protecting religious exer-
cise, the Court has held the DOC to the clear and convincing evi-
dence standard. See 42 U.S.C. § 2000cc-3(g).

® Ware filed this lawsuit seeking injunctive relief against the
DOC’s “hair-cut policy.” Record Document 1 at 2. He also sought a
declaration that the DOC’s grooming and intake policies as ap-
plied to him violate his rights under RLUIPA. See id. at 5.
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A Judgment consistent with the terms of the in-
stant Memorandum Ruling shall issue herewith.

THUS DONE AND SIGNED in Shreveport, Lou-
isiana this 12th day of September, 2016.

/s/ S. Maurice Hicks, Jr.
S. MAURICE HICKS, JR.
UNITED STATES
DISTRICT JUDGE
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RELEVANT FEDERAL STATUTES
42 U.S.C. § 2000cc-1
(a) General rule

No government shall impose a substantial burden on
the religious exercise of a person residing in or con-
fined to an institution, as defined in section 1997 of
this title, even if the burden results from a rule of gen-
eral applicability, unless the government demonstrates
that imposition of the burden on that person —

(1) isin furtherance of a compelling governmen-
tal interest; and

(2) is the least restrictive means of furthering
that compelling governmental interest.

(b) Scope of application
This section applies in any case in which —

(1) the substantial burden is imposed in a pro-
gram or activity that receives Federal financial as-
sistance; or

(2) the substantial burden affects, or removal of
that substantial burden would affect, commerce
with foreign nations, among the several States, or
with Indian tribes.
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42 U.S.C. § 2000cc-2
(a) Cause of action

A person may assert a violation of this chapter as a
claim or defense in a judicial proceeding and obtain ap-
propriate relief against a government. Standing to as-
sert a claim or defense under this section shall be
governed by the general rules of standing under article
III of the Constitution.

(b) Burden of persuasion

If a plaintiff produces prima facie evidence to support
a claim alleging a violation of the Free Exercise Clause
or a violation of section 2000cc of this title, the govern-
ment shall bear the burden of persuasion on any ele-
ment of the claim, except that the plaintiff shall bear
the burden of persuasion on whether the law (includ-
ing a regulation) or government practice that is chal-
lenged by the claim substantially burdens the
plaintiff’s exercise of religion.

(¢) Full faith and credit

Adjudication of a claim of a violation of section 2000cc
of this title in a non-Federal forum shall not be entitled
to full faith and credit in a Federal court unless the
claimant had a full and fair adjudication of that claim
in the non-Federal forum.
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(d) Omitted

(e) Prisoners

Nothing in this chapter shall be construed to amend or
repeal the Prison Litigation Reform Act of 1995 (in-
cluding provisions of law amended by that Act).

(f) Authority of United States to enforce this
chapter

The United States may bring an action for injunctive
or declaratory relief to enforce compliance with this
chapter. Nothing in this subsection shall be construed
to deny, impair, or otherwise affect any right or author-
ity of the Attorney General, the United States, or any
agency, officer, or employee of the United States, acting
under any law other than this subsection, to institute
or intervene in any proceeding.

(g) Limitation

If the only jurisdictional basis for applying a provision
of this chapter is a claim that a substantial burden by
a government on religious exercise affects, or that re-
moval of that substantial burden would affect, com-
merce with foreign nations, among the several States,
or with Indian tribes, the provision shall not apply if
the government demonstrates that all substantial bur-
dens on, or the removal of all substantial burdens from,
similar religious exercise throughout the Nation would
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not lead in the aggregate to a substantial effect on com-
merce with foreign nations, among the several States,
or with Indian tribes.






