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QUESTIONS PRESENTED FOR REVIEW

Does the Sixth Amendment right to conflict-free counsel forbid multiple attorneys
in the same law firm from concurrently representing non-consenting clients that have
adverse interests, where one client is a grand jury witness in the same criminal proceeding
in which the other is a criminal defendant?

Does the automatic reversal rule from Holloway v. Arkansas, 435 U.S. 475
(1978), apply when before trial a trial court forces an objecting criminal defendant to be
represented by counsel whose office concurrently represents another client with adverse
interests when defense counsel does not join in the objection, and also when the trial
court fails to inquire into a conflict after the defendant objects again at trial?

Does the Sixth Amendment right of self-representation extend to extraordinary
circumstances that arise during the course of trial and the defendant requests to finish the
trial without counsel?

Do federal criminal defendants have a statutory right to meaningful appellate
review under 28 U.S.C. § 1291; if so, what minimum standards should be met that ensure
meaningful appellate review has been satisfied when a court of appeals resolves an appeal

in an unpublished disposition; and did the Ninth Circuit meet those standards?
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No.

IN THE UNITED STATES SUPREME COURT

LOUIS DANIEL SMITH,
PETITIONER,
VS.

UNITED STATES OF AMERICA,
RESPONDENT.

PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES
COURT OF APPEALS FOR THE NINTH CIRCUIT

Petitioner/Defendant, Louis Daniel Smith, (hereinafter Smith) respectfully prays that a writ
of certiorari issue to review the unpublished Memorandum from the United States Court of Appeals
for the Ninth Circuit entered on November 14, 2017.

ORDERS BELOW

The Ninth Circuit affirmed Smith’s convictions in an unpublished Memorandum filed on
November 14,2017. Appendix (App.) 1-12. The Ninth Circuit denied Smith’s petition for rehearing
and suggestion for rehearing en banc on February 6, 2018. App. 13.

JURISDICTION

The jurisdiction of this Court is invoked under Title 28, United States Code, Section 1254(1).

This petition is timely.



PERTINENT CONSTITUTIONAL PROVISIONS

The Fifth Amendment to the United States Constitution states in pertinent part: “No person
shall be ... deprived of life, liberty, or property, without due process of law....”

The Sixth Amendment to the United States Constitution states in pertinent part:

In all criminal prosecutions, the accused shall enjoy the right to a ... trial, by an

impartial jury ..., and to be informed of the nature and cause of the accusation; ... to

have compulsory process for obtaining witnesses in his favor, and to have the

Assistance of Counsel for his defence.

PERTINENT FEDERAL STATUTORY PROVISIONS

For text of the cited statutory provisions see Appendix at 59-60. Sup. Ct. R. 14.1(f) and (i)(v).

PERTINENT MISCELLANEOUS RULE PROVISIONS

For the text of cited miscellaneous rules see Appendix at 61-62. Sup.Ct. R. 14.1(f) and (i)(Vv).

STATEMENT OF THE CASE

A jury convicted Smith on five of six felony counts charged in a federal indictment in the
Eastern District of Washington. He appealed to the Ninth Circuit challenging each conviction,
claiming: (1) each charge that alleged fraud was insufficient for failing to also allege materiality and
knowledge of falsity, two necessary components of fraud; (2) jury instructions were legally deficient;
and (3) evidence at trial was insufficient to support each count of conviction.

In addition, Smith raised constitutional claims, including that his right to effective assistance
of counsel under the Sixth Amendment was violated due to his defense counsel laboring under an
actual conflict of interest adversely affecting counsel’s performance. He also maintained that he was
deprived his right to a fair trial. He asserted that his Fifth and Sixth Amendment rights to due

process, to present a defense, and compulsory process were violated at trial due to the district court’s



failure to grant a continuance, and its failure to allow him to put on a defense pro se, after defense
counsel rested without calling a single witness, over Smith’s objections.

The Ninth Circuit’s unpublished Memorandum either sidestepped issues, decided issues on
a misapplication of the facts or the law, and/or completely ignored issues.

This petition raises important questions of constitutional and federal law. Smith requests this
Court to determine whether minimum standards should be set to guide the United States Courts of
Appeals and ensure that criminal defendants’ statutory right to appellate review under 28 U.S.C. §
1291 is meaningful when an appeal is resolved in an unpublished disposition.

Smith operated Project GreenLife (PGL), a company that sold health products through an
Internet online store. PGL sold Miracle Mineral Solution (MMS). MMS was made by mixing a
chemical called sodium chlorite with water. Sodium chlorite is commonly used to purify water and
used to control odor in municipal waste water treatment plants.

PGL sold bottled MMS with bottled citric acid. These two products were shipped to
customers with a brochure. The brochure explained that combining the two solutions created
chlorine dioxide, and chlorine dioxide could combat disease-causing pathogens if ingested.

The Food and Drug Administration (FDA) commenced an investigation into PGL's activities
and online sales of MMS. The FDA suspected that manufacturing MMS failed to meet FDA
requirements. The investigation resulted in a six count indictment.

The indictment charged four counts of felony misbranding in violation of 21 U.S.C. §§
331(a)and 333(a)(2), one count of fraudulently importing sodium chlorite from Canada to the United
States contrary to law pursuant to 18 U.S.C. § 545, and one count of conspiracy to commit those

offenses, and to defraud the United States in violation of 18 U.S.C. § 371. App. 63-83. A jury



convicted Smith on all but one count in the indictment.!

Ineffective Assistance of Trial Counsel due to Conflict of Interest & Denial of the
Right to Present a Defense

At Smith’s arraignment, an attorney from the local federal defender’s office (FDO) notified
the magistrate that the FDO could not represent Smith or any co-defendant due to a conflict of
interest. App. 85. The FDO’s managing attorney represented Linda Bridegman, an employee of
PGL who testified for the government during the grand jury proceedings. App. 154-55. The
magistrate appointed a member of the Criminal Justice Act panel (CJA attorney) as counsel for
Smith.

The district court subsequently permitted Smith to represent himself. The CJA attorney was
ordered to remain as standby counsel. App. 87-88

Smith represented himself with the CJA attorney as standby counsel throughout pretrial
proceedings for nearly two years. A month before the scheduled March 2, 2015 trial date, Smith
informed the district court that he wanted to obtain trial counsel. After Smith moved to continue the
trial date for that purpose, the district court dismissed the CJA attorney as standby counsel and
ordered appointment of “new CJA counsel to serve in a full representative capacity or as standby
counsel.”™ App. 14-15.

The district court then asked the magistrate to inquire of the FDO whether it could accept an

appointment as standby counsel. App. 122. The FDO indicated it could accept the appointment

" The jury acquitted Smith on Count 5 which alleged another felony misbranding.

* CJA attorney informed the district court that he would need at least six months to
prepare for trial if he was appointed as Smith’s trial counsel. App. 110. This is the reason the
district court dismissed him as standby counsel. App. 30.
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since the prosecutor would not be calling Bridgeman as a witness at Smith’s trial. App.42,161,163.
The magistrate appointed the FDO as standby counsel. Attorney Campbell was assigned. App. 112

Smith objected to the FDO’s appointment due to a conflict and asked for reinstatement of
CJA attorney. App. 113-23. The district court denied his request. App. 17-119,112-13.

Campbell moved for a six month continuance of the trial. The district court denied
Campbell’s motion, but continued the trial from March 2 to May 18, 2015. App. 19.

On April 15,2015, Smith sent an email to the FDO’s director and Campbell, requesting that
the FDO withdraw from their representation of him. App. 172-84. The FDO did not ask to
withdraw. Instead, Campbell filed a status report. He reported that Smith requested the FDO to
withdraw due to the conflict created by their joint representation of Bridgeman. App. 125-28. He
requested a hearing. Id.

On April 23,2015, Smith filed a witness list that included Bridgeman. App. 129-30. On the
same day, the district court held a hearing on Campbell’s status report. Smith addressed his concerns
about the FDO’s conflict. App. 132-24. The district court informed Smith that he did not have a
right to choose appointed counsel. App. 136.

Campbell then filed two supplemental status reports. App. 137-44. Campbell explained that
he had been “walled-off” from Bridgeman’s file at the FDO. App. 141 & 144.

Eleven days before trial, Smith moved for appointment of trial counsel, citing recent health
concerns. App 145. In the motion, Smith addressed the FDO’s conflict of interest. App. 146. The
district court granted the motion, and the magistrate again appointed the FDO. Campbell remained
as Smith’s trial counsel.

Campbell immediately moved to continue the trial for six months to allow him time, now as



trial counsel, to prepare. The district court denied that request. App. 24-35. Campbell then moved
to withdraw as Smith’s trial counsel. App. 147-51.

Campbell claimed that his interests conflicted with Smith’s interests because Campbell did
not have sufficient time to prepare, thus, it was in Smith’s interest to claim that Campbell was
ineffective. Campbell explained that it was in his interest to do the opposite. App. 150. * The
district court denied Campbell’s request to withdraw. App. 36-39.

Five days before trial, Smith renewed his “request for the Court to provide immediate and
effective assistance of counsel and without waiver of any previously stated and established conflict
with the Federal Defenders.” App. 153. Just three days before trial, Campbell filed a “Motion to
resolve conflict.” App. 154-56.

Campbell reported that on May 14,2015, he had asked Bridgeman’s attorney for an interview
of Bridgeman who was under subpoena. /d. Bridgeman’s attorney “informed him that Bridgeman
“would not agree to an interview,” nor would she agree to being questioned by Campbell at Smith’s
trial. Id. Bridgeman said she “would not waive her right to conflict-free representation.” Id.
Bridgeman objected because Campbell, “as a member of the same law firm as her counsel ... owe[d]
Ms. Bridgman (sic) the same duties of loyalty and confidentiality as Ms. Rubin.” /d.

Campbell reported that “[t]here is an apparent conflict between the rights of, and duties owed
to, Linda Bridgman (sic) and Daniel Smith.” Id. The district court disagreed. App. 40-42,163.

It concluded that there was no “irreconcilable conflict.” The court stated, “this is just another

matter of a witness who has been subpoenaed who may or may not testify” and informed Campbell

* Campbell did not move to withdraw due to a conflict of interest with FDO’s joint
representation of Bridgeman.



that if Bridgeman refused to appear to testify on her subpoena, she would face possible sanctions to
include incarceration. App. 163 (emphasis added).

On the first day of trial, the district court denied an oral motion by Campbell to continue the
trial and to allow him to withdraw. App. 177-78. Smith filed an emergency declaration in support
of Campbell’s motions. Smith complained that Campbell had not prepared for trial, and he objected
to Campbell’s representation of him due to the FDO’s representation of Bridgeman. App. 165-75.
The district court denied Campbell’s motion. App. 178. It also entered a written order denying
Campbell’s earlier motion to resolve conflict. App. 40-42.

Campbell represented Smith at trial. At the close of the government’s case-in-chief,
Campbell informed the district court that he would rest without calling any witnesses. He said,

based on ... the lack of investigation time, preparation time, I am not prepared to

present a case in defense. 1 know Mr. Smith is unhappy with that. I know he objects

to that, but as his counsel, I have to make decisions based on the circumstances that

I'm faced with. So, ... we will be resting ... It is not a strategic decision or a tactical

decision being made by a well-informed lawyer. So, I do not think it will be entitled

to Strickland deference. App. 205.

Smith objected and requested an ex parte hearing before Campbell rested. App. 206. The
district court denied the request for an immediate hearing. Instead, the court prompted Campbell to
rest in the presence of the jury and Campbell rested. App. 207.

The district court then held an ex parte hearing. App. 208-14. Smith informed the district
court that there were “a number of witnesses, including an expert ... who were standing by today to
testify.” App. 211. Smith also stated:

from at least February ... my intent was not to go to trial on my own. And ... I

objected to the Federal Defenders taking on the case because of conflict, which they

did not perceive as actual conflict at the time, contrary to multiple objections and
facts that would state otherwise that are on the record. And I informed both the



Federal Defenders of that from the very first meeting, [and] again, on April 15...

... lo and behold, the issue with Ms. Bridgeman showed up again, ...Mr. Campbell

clearly said for the court there was a conflict, and Ms. Bridgeman couldn't be

interviewed by my attorney while being represented by another attorney in the

Federal Defenders Office. And, so, not being able to -- being able to interview a

witness for a conflict issue just because the government says, oh, it's not really a

conflict, that's not satisfactory. App. 213.

The district court construed Smith comments as a request for new counsel, stating “the
appellate court can work that out. To the extent anybody is going to consider this a motion for new
counsel, it is denied. It is not a timely motion.” App. 214.

The next day before closing arguments, Campbell informed the district court that Smith
requested the court to remove Campbell as counsel, permit his self-representation, and requested
the reopen his trial. App. 216. The district court denied the requests as untimely. /d.

On appeal, Smith maintained that an actual conflict of interest manifested clearly when
Campbell was prevented from interviewing Bridgeman and from calling her as a witness at trial.*
Smith maintained his circumstances required application of the “automatic reversal rule” in
Holloway v. Arkansas, 435 U.S. 475 (1978).

The conflict prevented Campbell from interviewing Bridgeman and calling her as a defense

witness. Campbell’s decision to refrain from calling Bridgeman at Smith’s trial promoted her

interest in avoiding sanctions if she continued in her refusal to cooperate with Campbell. Refraining

* Washington State Rules of Professional Conduct (RPC) prohibit representation of joint
clients when: “(1) the representation of one client will be directly adverse to another client; or (2)
there is a significant risk that the representation of one or more clients will be materially limited
by the lawyer's responsibility to another client ...” RPC 1.7(a)(1) and (2). RPC 1.7 operates the
same for multiple lawyers in a law firm as if a single lawyer is responsible for the joint
representation. RPC 1.10(a). The RPCs require an attorney to withdraw where representation has
commenced and it is discovered that continued representation would result in a violation of the
Rules of Professional Conduct. RPC 1.16(a)(1).



from calling Bridgeman conflicted with Smith’s interest in presenting a defense. The Ninth Circuit’s
unpublished Memorandum completely ignored Holloway. App. 9-11.

Smith also claimed that he was denied his right to present a defense when the district court
denied Campbell’s motions to continue the trial and Campbell rested without calling any witnesses.
After Campbell unilaterally rested, the district court denied Smith’s request to reopen his case and
allow him to present a defense pro se.> App. 214.

The Memorandum concluded that “Smith was clearly responsible for the delay in counsel’s
appointment, counsel’s ability to fully engage in active trial preparation, and counsel’s lack of insight
into the evidence, strategies, and theories of the case.” App. 11. Therefore, “we need not reach the
issue of whether the denial of a continuance resulted in ineffective assistance of counsel.” App. 12
The Memorandum did not address Smith’s assertion that he was deprived the due process right to
a fair trial. This included violations of his Fifth Amendment right to present a defense and his Sixth
Amendment right to compulsory process when Campbell’s rested without calling any witnesses in
Smith’s defense, and the district court denied Smith’s requests to reopen his case and to represent
himself in order to put on a defense.

Statutory Right to Meaningful Appellate Review is Further Denied

In addition to the above constitutional issues that were summarily rejected in the unpublished
Memorandum, Smith raised meritorious issues on each of the counts of conviction. In large part,

the Memorandum either sidestepped issues, or ignored issues, or misapplied facts or applicable law.

> In the hearing on Campbell’s motion to resolve conflict, he informed the district court
that he had to rely on Smith’s input on what witnesses to call at trial. Campbell said, “Mr. Smith
had [Bridgeman] on his witness list back when he filed it. As the court is aware, to some extent
I'm relying on Mr. Smith, as he's had this case for several years.” App .

9



Appeal Issues on Counts 2 through 4, Felony Misbranding.

On three occasions in November 2010 undercover FDA agents ordered MMS and citric acid
from PGL. The products were shipped from Spokane, Washington to California. In each of the
packages, the agents received the instruction brochure on how to convert the two solutions to
chlorine dioxide to help fight diseases. These three controlled buys made up Counts 2 through 4,
charging felony misbranding of drugs under 21 U.S.C. §§ 331(a) and 333(a)(2). App. 80.

A misbranding offense increases from a misdemeanor to a felony under § 333(a)(2) “if any
person commits [a § 331(a)] violation ... with the intent to defraud or mislead....” 21 U.S.C. §
333(a)(2). The indictment charged that Smith, “with intent to defraud or mislead, introduced ... into
interstate commerce ... a drug, MMS, that was misbranded ... in that the drug was manufactured in
an establishment which was not registered with the Secretary of Health and Human Services...”
App. 80.

Before the district court and on appeal, Smith claimed that the allegations and proof of
“intent to defraud or mislead” under § 333(a)(2) had to be connected to the failure to register the
MMS manufacturing facility, the alleged misbranding activity. Smith moved to dismiss the felony
misbranding counts for failing to allege materiality and knowledge of misbranding. App. 91-94, 95.
Smith claimed that materiality and knowledge of misbranding were components necessary to support
the intent to defraud or mislead under § 333(a)(2) connected to in the alleged misbranding activity,
the failure to register the MMS manufacturing facility. App. 97.

After trial, Smith moved to vacate his convictions on Counts 2 through 4 because the

® The indictment also alleged misbranding due to faulty labeling. App. 80. Only the
failure to properly register the manufacturing facility was pursued at trial by the government.
App. 228.

10



evidence failed to prove an intent to defraud or mislead that was connected to the failure to register
the manufacturing facility with the Secretary of Health and Human Services. App. 247-50. In
denying the motion, the district court wrote: “Smith misunderstands the crime for which he was
convicted.” App. 45. “The intent element applies to the act of introducing misbranded drugs into
interstate commerce, not to the act of misbranding the drugs.” App. 46 (emphasis added).

On appeal, Smith claimed that the allegations in the indictment, proof at trial and the jury
instructions should have required that “intent to defraud or mislead” be connected to the alleged
misbranding activity, the lack of registration of the manufacturing facility. He argued that the district
court erred in denying his motion to dismiss, and in denying the motion for judgement of acquittal
for that reason.

He also argued that the elements instruction for felony misbranding was plainly erroneous.
The instruction required the jury to find that “intent to defraud or mislead when [Smith] introduced
MMS products into interstate commerce.” App. 229. This instruction is contrary to circuit authority
which holds that intent to defraud or mislead must be connected to the misbranding activity.

Like wise, the Memorandum concluded, “Smith’s criminal intent to defraud or mislead is
linked to his introduction of MMS into interstate commerce, which is sufficiently detailed in the
indictment.” App. 3 (emphasis added). In dismissing Smith’s challenge to the elements instruction,
the Memorandum stated, “[t]he [district] court did not err in giving Jury Instruction 10, which was

an accurate statement of the law and consistent with the charged statutes.”” App. 5-6.

7 Smith also claimed that the evidence did not prove that he had knowledge of the
misbranding activity, thus, intent to defraud was not proved. He also claimed that the jury should
have been instructed that to find Smith guilty of felony misbranding, they had to find he had
knowledge of the misbranding activity, i.e., lack of registration by ANI as required by the FDCA.
See, Mitcheltree, 940 F.2d at 1349 (“knowledge of the essential nature of the alleged fraud is a

11



The Memorandum sidestepped Smith’s argument that the evidence did not prove an intent
to defraud or mislead that was connected to the lack of registration. It concluded, “there was
sufficient evidence from which a rational jury could conclude that Smith intended to mislead
suppliers and authorities about the intended use of MMS by customers. This challenge fails.” App.
4-5 (emphasis added). The “intended use of MMS” had nothing to do with the alleged misbranding,
nor with the issues raised by Smith on appeal.

The FDCA requires that the allegations, proof at trial, and jury instructions relating to “intent
to defraud or mislead” be connected to the particular alleged misbranding activity - here,
manufacturing MMS in an unregistered facility. The district court’s and the Ninth Circuit’s legal
conclusions directly conflict with its own Ninth Circuit authority, and with case law from the Eighth
and Tenth Circuits. See, United States v. Mitcheltree, 940 F.2d 1329 (10th Cir. 1991); United States
v. Hiland, 909 F.2d 1114 (8th Cir. 1990); United States v. Geborde, 278 F.3d 926, 930 (9th Cir.
2002); and Roseman v. United States, 364 F.2d 18 (9th Cir. 1964).

In Mitcheltree, the Tenth Circuit held: “the specific intent requirement in § 333(a)(2) requires
not only proof of misbranding under § 331, but also proof of an intent to mislead or defraud which
is connected to the misbranding violation under § 331.” 940 F.2d at 1349 (emphasis in original)
(citing United States v. Hiland, 909 F.2d at 1128). In Roseman, the Ninth Circuit observed: “[u]nder
the FDCA it is not the transportation in interstate commerce which constitutes the offensive activity,

but it is misbranding ...” Roseman, 364 F.3d at 25 (emphasis added). “The transportation in

component of the intent to defraud,” a defendant cannot act with intent to mislead or defraud
under § 333(a)(2) without some knowledge of the misbranding. Hiland, 909 F.2d at 1128;
Industrial Laboratories, 456 F.2d at 910 (jury should have been instructed that “defendant knew
that several tests had not been made”)). The Memorandum never addressed these issues.

12



interstate commerce is essentially a jurisdictional requirement ....” Id. (emphasis added).

The Ninth Circuit later held: “[t]o prove a case of felony failure to register [under the FDCA],
the government had to prove that the failure to register was committed with fraudulent intent.”
Geborde, 278 F.3d at 930. “Congress ... required that the failure to register be activated by the
specific intent to defraud or mislead..” Id.

The Memorandum never referenced Mitcheltree, Hiland, Geborde or Roseman. App. 2-6.
Each case establishes that the intent to defraud or mislead in 333(a)(2) must be connected to the
alleged misbranding activity, just as Smith maintained before the trial court and on appeal.

Smith maintained that the evidence was totally absent regarding intent to defraud or mislead
in relation to the failure to register the MMS manufacturing company, “American Nutraceuticals,
Inc. (ANI). Just as in Geborde, “there was no evidence of [Smith’s] intent in failing to register,
assuming he even knew he was required to register.” 278 F.3d at 930. The Ninth Circuit upheld the
convictions on Counts 2 through 4 based on a conclusion that Smith defrauded his suppliers and the
FDA by misleading them on the “intended use” of MMS. App. 4-5. Smith’s “intended use” of
MMS was not the misbranding activity alleged, nor was that presented as the misbranding activity
at trial - again, it was the failure to register the MMS manufacturing facility. App. 232.

If the felony misbranding convictions are reversed, then Smith’s misbranding convictions
would generally be sustained as misdemeanor violations, assuming evidence was sufficient to prove
the alleged misbranding activity. See, Geborde, 278 F.2d at 930 (reversing and remanding with
instructions to amend the judgement from felony to misdemeanor misbranding). Smith, however,
claimed that the government’s evidence failed to prove that ANI lacked registration at the time the

alleged misbranding offenses were committed in November 2010, and failed to establish that ANI
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lacked registration with the required agency, the Secretary of Health and Human Services.

If Smith prevailed on this issue, not even misdemeanor misbranding convictions could have
been sustained on appeal. Smith claimed that the evidence at trial on ANI’s lack of registration came
only from the testimony of Elizabeth Miller, supervising safety officer with the FDA. App. 179-203.

In limited testimony on registration, the prosecutor asked Miller - “Have you heard of a
company called ... ANI? Miller responded, “Yes.” App. 191. Using the present tense, the
prosecutor asked Miller “Is ANI a registered manufacturer of drugs?” Id. (emphasis added). Using
the present tense, Miller answered, “No, it is not.” App. 192 (emphasis added).

Consequently, Smith argued that the government failed to prove misbranding, i.e., that ANI
was not a registered manufacturing facility in November 2010. He argued Miller’s testimony only
established ANI lacked FDA registration on the date she testified in May 2015.* He also claimed
that Miller’s testimony failed to establish with whom ANI was required to register, i.e., the Secretary
of Heath and Human Services. The Memorandum summarily rejected Smith’s contention.

The Memorandum stated, “testimony at trial, viewed as a whole, established at the time of
the investigation, the facility in which MMS was made was not a registered manufacture of drugs
as required....” App. 4. But, the Memorandum failed to point out any facts from Miller’s scant
testimony, or point to any other part of the trial record, that would support a finding that ANI lacked
registration with the Secretary of Health and Human Services as a manufacturing facility in
November 2010. In spite of that, the Memorandum concluded, “Smith’s assertions to the contrary

are without merit.” App. 4.

¥21 U.S.C. § 360(b)(1) requires drug manufacturing establishments to register annually
between October 1 through December 31 each year. App. 60.
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Appeal Issues on Count 6, Fraudulently Importing Merchandise Contrary to Law.

Smith’s conviction for fraudulently importing merchandise contrary to law under 18 U.S.C.
§ 545 involved a single importation of sodium chlorite from Canada to the United States on May 18,
2011. App. 236 & 239. Stanely Nowak owned a chemical company in Canada. He imported the
sodium chlorite, and prepared the documents used to gain entry of the sodium chlorite into the
United States. App. 239-46.

The government maintained the importation documents were fraudulent because they noted
that the sodium chlorite entering the United States was intended for use in odor control and a
chlorine dioxide generator. App.245-46. The documents did not state that the intended use for the
sodium chlorite by PGL was to produce the MMS. App. 239-46.

The indictment did not allege that Smith had knowledge of any false information in the
importation documents.” The indictment did not allege that Smith was an aider or abettor, or that
he “caused” a fraudulent importation under 18 U.S.C. § 2(a) or (b). The jury instructions for Count
6 did not instruct the jury that Smith may be convicted as an “aider and abettor” or as a “causer”

under § 2(a) or (b)," nor did the government prosecute Smith on any theory under § 2.

? Paragraph 43 of the indictment alleged, “Sodium Chlorite was shipped by commercial
carrier from Canada to the State of Washington. These shipments of Sodium Chlorite were
invoiced by the import broker to ‘PGL Wastewater Systems.” Material Data Safety Sheets
provide by the Alberta, Canada complany indicated the Sodium Chlorite was intended for us in
wastewater treatment. The indictment did not allege Smith’s knowledge of these facts. App. 73.

' Section 545 includes two alternative violations. It is a violation to either fraudulently
or knowingly import merchandise contrary to law, or to receive merchandise after importation,
knowing the same to have been imported or brought into the United States contrary to law. App.
59. At trial, the government did not pursue a theory that Smith or PGL received the sodium
chlorite knowing it was imported contrary to law. App. 236. Thus, it had to prove Smith
actually imported sodium chlorite under the first alternative in § 545. Id.
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The government prosecuted Smith on the theory that Nowak and Smith were coconspirators,
and therefore, Smith could be convicted based on coconspirator liability under Pinkerton v. United
States, 328 U.S. 640 (1946)."" App. 217-18 & 225. The distinction here is important.

On appeal, Smith claimed that all the government proved was that Smith and Nowak had a
buyer-seller relationship. Smith contended that failing to instruct the jury on a buyer-seller
relationship prevented him from defending against Pinkerton liability on Count 6 which constituted
plain error. He also maintained that his conviction on Count 6 should have been reversed as a matter
of law for the evidence did not prove that he and Nowak were coconspirators. Smith contended that
since he paid for the sodium chlorite, up-front, before the shipment was processed by Nowak, and
Nowak had no stake in PGL’s business success, Nowak was merely a seller of the product; and
Smith was not a coconspirator, he was merely a buyer."

The Memorandum sidestepped the buyer-seller issue altogether as it related to the sufficiency
of evidence on Count 6. Instead, it summarily dismissed the issue. Addressing the buyer-seller

instruction issue, it stated, “Smith next asserts that the jury instructions were deficient because they

""" “Under Pinkerton [328 U.S. at 647-48] ..., a co-conspirator is vicariously liable for
reasonably foreseeable substantive crimes committed by coconspirators in furtherance of the
conspiracy.” ” United States v. Fonseca-Caro, 114 F.3d 906, 907 (9th Cir. 1997). In closing
argument, the prosecutor relied solely on a Pinkerton liability theory on Count 6. He said,
“[f]irst, let’s talk about smuggling[,] ... the judge just instructed you, the defendant is responsible
for the acts of his coconspirators.” The defendant is just as guilty as Stan Nowak is” App 217-18.

12 See, United States v. Loveland, 825 F.3d 555, 561 (9th Cir. 2016). “A relationship of
mere seller and buyer, with the seller having no stake in what the buyer does with the goods,
shows an absence of conspiracy, because it is missing the element of an agreement for
redistribution.” Id. at 562. Buyer-seller relationships “do not qualify as conspiracies.” Id.
(quoting United States v. Brown, 726 F¥.3d 993, 1001 (7th Cir. 2013)). A primary factor in
determining whether a mere buyer-seller relationship exists is whether the seller sells the product
to the buyer on credit or on consignment. Loveland, 825 F.3d at 562 There was no evidence that
established Smith purchased the sodium chlorite on credit or on consignment.

16



failed to include a buyer-seller instruction. In this case, the buyer-seller instruction was not
warranted by the evidence presented at trial. This claim is without merit.” App. 9.

The Memorandum ignored Smith’s argument that the evidence established that Nowak and
he were not co-conspirators, thus, he was not guilty on Count 6 under Pinkerton. Instead, the
Memorandum flipped theories, stating: “there was sufficient evidence at trial to establish that Smith
caused shipments of sodium chlorite to be imported or brought into the United States from Canada,
contrary to law.” App. 7 (emphasis added).

Concluding that Smith “caused” sodium chlorite to be imported, changed from Pinkerton
liability to “causer” liability under 18 U.S.C. § 2(b)."" Smith was not charged under § 2(b) with
“causing” Nowak to import the sodium chlorite. More importantly, the jury was not instructed under
§ 2(b) that it could convict on Count 6 if it found that Smith “caused” Nowak to import the goods.
Thus, the Ninth Circuit affirmed Smith’s conviction on a completely separate theory of liability of
which he was not charged, and on a theory of liability that was never given to the jury to consider.

The Memorandum failed to address Smith’s other appeal issues on Count 6. He claimed that
the indictment failed to allege materiality and knowledge of purported false statements in Nowak’s
importation documents that supported the fraud allegations. Smith also claimed that the evidence
on Count 6 was insufficient because it did not establish his knowledge of false statements in
Nowak’s importation documents. Finally, he claimed the evidence did not prove that Smith
imported the sodium chlorite into the United States. The Memorandum did not address these issues.

The only issue the Memorandum addressed was on Smith’s claim that the jury instructions

""18 U.S.C. § 2(b) provides for principal liability for persons who “willfully causes an
act to be done which if directly performed by him or another would be an offense against the
United States...” App. 59.
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for Count 6 were deficient because they did not require the jury to find that he had knowledge of
falsities in the documents that were prepared by Nowak. App. 7. Smith contended this deficiency
constituted plain error.

(133

Addressing this issue, the Memorandum stated: “‘[f]raudulently’ importing ... with the intent
to defraud requires specific intent, while ‘knowingly’ committing an act requires only general intent.
Thus, specific intent is a more stringent standard and encompasses the lower standard of general
intent. The court did not err by requiring proof of intent to defraud, a specific intent standard, which
is more rigorous to prove than knowledge, a general intent standard.” App. 7 (citations omitted).
This missed the point.

Smith contended that a necessary component of intent to defraud is a defendant’s knowledge
of material falsehoods or omissions that support the fraud allegations. See, Mitcheltree, 940 F.2d
at 1349 (“knowledge of the essential nature of the alleged fraud is a component of the intent to
defraud...”); Hiland, 909 F.2d at 1128 (same) (citing United States v. Industrial Laboratories Co.,
456 F.2d 908, 909 (10th Cir. 1972)). Smith argued that his conviction on Count 6 could not be
upheld without an allegation, without a jury instruction, and without proof at trial that he had
knowledge of any material falsehoods or omissions in the importation documents prepared by

Nowak. The Memorandum either ignored or sidestepped each of these legal issues.

Appeal Issues on Count 1, Conspiracy to Commit Offense Against the United States and
Conspiracy to Defraud the United States.

On appeal, Smith maintained that if his convictions on Counts 2 through 4 and on Count 6

were reversed, his conviction on conspiracy based on offenses committed against the United States
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should also require reversal.'” As such, Smith raised issues in relation to the conviction for
conspiracy to defraud the United States. In that regard, the Memo