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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 17-4392

UNITED STATES OF AMERICA,
Plaintiff - Appellee,
V.
STEVEN MAURICE PEMBERTON,

Defendant - Appellant.

Appeal from the United States District Court for the Western District of Virginia, at
Harrisonburg. Michael F. Urbanski, Chief District Judge. (5:14-cr-00058-MFU-3)

Submitted: February 21, 2018 Decided: March 1, 2018

Before GREGORY, Chief Judge, and WILKINSON and KING, Circuit Judges.

Affirmed by unpublished per curiam opinion.

Charles M. Henter, HENTERLAW, PLC, Charlottesville, Virginia, for Appellant. Rick
A. Mountcastle, United States Attorney, Joseph W. H. Mott, Assistant United States
Attorney, Mark Zhuang, Third Year Law Intern, OFFICE OF THE UNITED STATES
ATTORNEY, Roanoke, Virginia, for Appellee.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM

Steven Maurice Pemberton appeals the district court’s denial of his Fed. R. Crim.
P. 29 motion after a jury convicted him of one count of conspiracy to commit credit card
fraud in violation of 18 U.S.C. § 371 (2012) and one count of credit card fraud in
violation of 18 U.S.C. §§ 1029(a)(5), (c)(1)(A)(ii)) & 2 (2012). Pemberton does not
contest that he was paid to pick up orders at home improvement stores that were made
with stolen credit card numbers, and to deliver the merchandise to buyers who paid in
cash. He argues, however, that the Government did not prove beyond a reasonable doubt
that he knew that the orders were fraudulent or that he acted with intent to defraud, and
thus the evidence was insufficient to convict him of either conspiracy or the substantive
fraud offense. We have carefully reviewed the record, and conclude that the evidence at
trial was sufficient to sustain the jury’s verdict. We therefore affirm.

We review a district court’s denial of a Rule 29 motion de novo. United States v.
Palomino-Coronado, 805 F.3d 127, 130 (4th Cir. 2015). When a Rule 29 motion is
based on a claim of insufficient evidence, the jury’s verdict must be sustained “if it is
supported by substantial evidence, viewed in the light most favorable to the government.
Substantial evidence is evidence that a reasonable finder of fact could accept as adequate
and sufficient to support a conclusion of a defendant's guilt beyond a reasonable doubt.”
Id. (citation and internal quotation marks omitted).

“To prove a § 371 conspiracy, the government must show an agreement to commit
an offense, willing participation by the defendant, and an overt act in furtherance of the

conspiracy.” United States v. McNeal, 818 F.3d 141, 149 (4th Cir.), cert. denied, 137 S.
2
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Ct. 164 (2016) (internal quotation marks omitted). “Knowledge and participation in [a]
conspiracy may be proven by circumstantial evidence.” United States v. Tucker, 376
F.3d 236, 238 (4th Cir. 2004). “Circumstantial evidence tending to prove a conspiracy
may consist of a defendant’s relationship with other members of the conspiracy, the
length of this association, [the defendant’s] attitude [and] conduct, and the nature of the
conspiracy.” United States v. Yearwood, 518 F.3d 220, 226 (4th Cir. 2008) (alterations in
original).

To obtain a conviction for credit card fraud under 18 U.S.C. § 1029(a)(5), the
Government must prove that the defendant “knowingly and with intent to defraud
effect[ed] transactions, with 1 or more access devices issued to another person or persons,
to receive payment or any other thing of value during any 1-year period the aggregate
value of which is equal to or greater than $1,000,” or aided and abetted these acts.
§ 1029(a)(5); see § 1029(e)(1) (“[T]he term ‘access device’ means any card . . . that can
be used, alone or in conjunction with another access device, to obtain money, goods,
services, or any other thing of value.”).

Pemberton contends that the Government’s evidence shows only “suspicion and
association,” not that he willingly joined the conspiracy and acted with intent to defraud.
However, considering the evidence as a whole in the light most favorable to the
Government, we conclude that a reasonable jury could find beyond a reasonable doubt
that Pemberton knew of and willingly participated in the conspiracy and committed the
substantive offense of credit card fraud. The district court found that the testimony of the

leader of the conspiracy alone might be sufficient to sustain the verdict, and that

3
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testimony was bolstered by circumstantial evidence, including Pemberton’s suspicious
behavior, recorded phone calls between Pemberton and the coconspirator, the amount of
the payments Pemberton received and the fact that all of the payments were in cash, and
Pemberton’s handling of order forms that evinced the fraudulent nature of the
transactions. Because the jury’s verdict is supported by substantial evidence, that verdict
must be sustained.

We therefore affirm Pemberton’s convictions. We dispense with oral argument
because the facts and legal contentions are adequately presented in the materials before
this court and argument would not aid the decisional process.

AFFIRMED
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FILED: March 1, 2018

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 17-4392
(5:14-cr-00058-MFU-3)

UNITED STATES OF AMERICA
Plaintift - Appellee

V.

STEVEN MAURICE PEMBERTON

Defendant - Appellant

JUDGMENT

In accordance with the decision of this court, the judgment of the district
court is affirmed.

This judgment shall take effect upon issuance of this court's mandate in
accordance with Fed. R. App. P. 41.

/s/ PATRICIA S. CONNOR, CLERK
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CLERK'S OFFICE U.S. DIST. COURT
AT HARRISONBURG, VA
" FILED

AQ245B  (Rev. 11/16 - VAW Additions 05/17) Judgment in a Criminal Case

Sheet |
UNITED STATES DISTRICT COURT
Western District of Virginia
UNITED STATES OF AMERICA JUDGMENT IN A CRIMINALT
¥ Case Number: DVAWS514CR000058-003

STEVEN MAURICE PEMBERTON ‘ Case Number:
USM Number: 85227-683
Larry C. Brown

THE DEFENDANT: efndants fomey

[ pleaded guilty to count(s)

[l pleaded nolo contendere to count(s)
which was accepted by the court.

[X] was found guilty on count(s) 1&9
after a plea of not guilty,

The defendant is adjudicated guilty of these offenses:

Title & Section Nature of Offense Offense Ended Count
18U.S.C. § 371 Conspiracy to Commit Access Device Fraud, Wire Fraud, and 12/18/2014 1
Receiving Stolen Property
18 U.S.C. §§ 1029(a) Access Device Fraud, Greater Than $1,000 3/15/2014 9
(S)and 2
The defendant is sentenced as provided in pages 2 through 7 of this judgment. The sentence is imposed pursuant to

the Sentencing Reform Act of 1984,
The defendant has been found not guilty on count(s) 12

[ Countis) [Ois [ are dismissed on the motion of the United States.

.. Itis ordered that the defendant must notify the United States attorney for this district within 30 da{s of any change of name, residence
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid.’If ordered to pay restitution,
the defendant must notify the court and United States attorney of material changes in economic circumstances.

June 1, 2017

Date of Imposition of Judgment

(! Phichaot T /Z@,,}M

L

Signature of Judge

Michael F. Urbanski, United States District Judge
Name and Title of Judge

O é’/ &é(/z»m?

Date

Case 5:14-cr-00058-MFU Document 432 Filed 06/08/17 Page 1 of 7 Pageid#: 6675
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Sheet 2 - [inprisonment

Judgment - Page 2 of

DEFENDANT:  STEVEN MAURICE PEMBERTON
CASE NUMBER: DVAWS514CR000058-003

IMPRISONMENT

The defendant is hereby committed to the custody of the Federal Bureau of Prisons to be imprisoned for a total term of:

6 months: 6 months as to Count 1 and Count 9, all to run concurrently.

The court makes the following recommendations to the Bureau of Prisons:
That the defendant be housed at FCI Petersburg.

[J The defendant is remanded to the custody of the United States Marshal.

[TJ The defendant shall surrender to the United States Marshal for this district:

O at Oam O pm on
[0  as notified by the United States Marshal.

The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

O before on
as notified by the United States Marshal.

[ asnotified by the Probation or Pretrial Services Office.

RETURN
[ have executed this judgment as follows:
Defendant delivered on to
a , with a certified copy of this judgment.
UNITED STATES MARSHAL
By

DEPUTY UNITED STATES MARSHAL

Case 5:14-cr-00058-MFU Document 432 Filed 06/08/17 Page 2 of 7 Pageid#: 6676
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Judgment-Page 3 of 7

DEFENDANT:; STEVEN MAURICE PEMBERTON
CASE NUMBER: DVAWS14CR000058-003

SUPERVISED RELEASE

Upon release from imprisonment, you will be on supervised release for a term of :

1 year: ] year as to Count 1 and Count 9, all to run concurrently.

MANDATORY CONDITIONS

1. You must not commit another federal, state or local crime.
2. [X] You must make restitution in accordance with sections 3663 and 3663A, or any other statute authorizing a sentence of
restitution. (check if applicable)
3. You must not unlawfully possess a controlled substance. :
4, You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release from
imprisonment and at least two periodic drug tests thereafter, as determined by the court.
The above drug testing condition is suspended, based on the court's determination that you
pose a low risk of future substance abuse. (check if applicable)

5. [X} You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable)

6. [ You must comply with the requirements of the Sex Offender Registration and Notification Act (42 U.S.C. § 16901, et seq.) as
directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which you reside, work,
are a student, or were convicted of a qualifying offense. (check if applicable)

7. [J You must participate in an approved program for domestic violence. (check if applicable)

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the attached
page.

Case 5:14-cr-00058-MFU Document 432 Filed 06/08/17 Page 3 of 7 Pageid#: 6677
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DEFENDANT: STEVEN MAURICE PEMBERTON

Judgment-Page 4 of 7

CASE NUMBER: DVAWS14CR000058-003

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are imposed
because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed by probation
officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

1.

You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
;elease from imprisonment, uniess the probation officer instructs you to report to a different probation office or within a different time
rame.

After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and

when you must report to the probation officer, and you must report to the probation officer as instructed.

You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from the

court or the probation officer.

You must answer truthfully the questions asked by your probation officer.

You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living

arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying

the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72

hours of becoming aware of a change or expected change.

You must allow the probation officer to visit you at any time at your home or elsewhere. and you must permit the probation officer to

take any items prohibited by the conditions of your supervision that he or she observes in plain view.

You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you from

doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses

you from doing so. If you plan to change where you work or anything about your work (such as your position or your job

responsibilities), you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10

days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of

becoming aware of a change or expected change.

You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been

convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of the

probation officer.

If you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours. .

You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that was

designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or tasers).
You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant without
first getting the permission of the court.

If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the

person and confirm that you have notified the person about the risk.

You must follow the instructions of the probation officer related to the conditions of supervision.

U.S. Probation Office Use Only

A U.S, probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this
judgment containing these conditions. For further information regarding these conditions, see Overview of Probation and Supervised
Release Conditions , available ai: wyw. uscouris. goy.

Defendant's Signature S Date ...

Case 5:14-cr-00058-MFU Document 432 Filed 06/08/17 Page 4 of 7 Pageid#: 6678
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Sheet 3D - Supervised Release

Jud P 5 7
DEFENDANT:  STEVEN MAURICE PEMBERTON negment-Cage of

CASE NUMBER: DVAWS14CR000058-003

SPECIAL CONDITIONS OF SUPERVISION

The defendant shall pay any special assessment, fine, and/or restitution that is imposed by this judgment.

The defendant shall provide the probation officer with access to any requested financial information.

The defendant shall not incur new credit charges or open additional lines of credit without the approval of the probation officer.
The defendant shall reside in a residence free of firearms, ammunition, destructive devices, and dangerous weapons.

The defendant shall submit to warrantless search and seizure of person and property as directed by the probation officer, to determine whether
the defendant is in possession of firearms and/or illegal controlled substances.

Case 5:14-cr-00058-MFU Document 432 Filed 06/08/17 Page 5 of 7 Pageid#: 6679
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Sheet 5 - Criminal Monetary Penaltics

DEFENDANT: STEVEN MAURICE PEMBERTON

Judpment-Page 6 of 7

CASE NUMBER: DVAWS514CR000058-003

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

Assessment JVTA Assessment*® Fine Restitution

TOTALS $ 200.00 S $ $ 4,832.22
[T} The determination of restitution is deferred until . An Amended Judgment in a Criminal Case (AO 245C) will be entered

after such determination.

The defendant must make restitution (including community restitution) (o the following payees in the amount listed below,

If the defendant makes a partial payment, each payee shall receive an approximately proportioned payment, unless specified otherwise
in the priority order or percentage payment coluinn below. However, pursuant to 18 U.S.C § 3664(i), all nonfederal victims must be
paid before the United States is paid.

Name of Payee Total Loss** Restitution Ordered Priority or Percentage
Lowes $4,832.22

TOTALS $4,832.22

[(] Restitution amount ordered pursuant to plea agreement $

The defendant must pay interest on restitution and a fine of more than $2.500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the pavment options on Sheet 6 may be subject
to penalties for delinquency and default. pursuant to 18 U.S.C. § 3612(g).

The court determined that the defendant does not have the ability to pay interest and it is ordered that:

the interest requirement is waived for the ] fine [X] restitution.

[ theinterest requirement forthe [} fine [[] restitution is modified as follows:

* Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22,
**Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed
on or after September 13, 1994, but before April 23, 1996.

Case 5:14-cr-00058-MFU Document 432 Filed 06/08/17 Page 6 of 7 Pageid#: 6680
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AD245B  (Rev. 11716 - VAW Additions 05/17) Judgment in a Criminal Case
Sheet 6 - Schedule of Payments .

DEFENDANT: STEVEN MAURICE PEMBERTON Jﬁdgmcnt-Page 7 _of 7

CASE NUMBER: DVAWS514CR000058-003
SCHEDULE OF PAYMENTS
Having assessed the defendant's ability to pay, the total criminal monetary penalties are due immediately and payable as follows:
A Lump sum payment of § 200.00 immediately, balance payable
[J notlater than ,or

[] inaccordance (JC [OD, [JE [JF or [] Gbelow);or
B [C1 Payment to begin immediately (may be combined with [ ] C, [] D, [J F,or [] G below); or
O

Payment in equal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment; or

D [[] Paymentinequal (e.g., weekly, monthly, quarterly) installments of § over a period of
(e.g., months or years), to commence . (e.g., 30 or 60 days) after release from imprisonment to a
term of supervision; or
E [[] Paymentduring the term of supervised release will commence within (e.g., 30 or 60 days) after release from
imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F During the term of imprisonment, payment in equal monthly (e.g., weekly, monthly, quarterly) installments of
b 25.00 .or _ 50 _ % of the defendant's income, whichever is _greater ~ , to commence __ 60 days  (€.8., 30 or

60 days) after the date of this judgment; AND payment in equal monthly (e.g., weekly, monthly, quarterly)
installments of $ 50.00 during the term of supervised release, to commence 30 days (e.g., 30 or 60 days)

after release from imprisonment.
G [[] Special instructions regarding the payment of criminal monetary penalties:

Any installment schedule shall not preclude enforcement of the restitution or fine order by the United States under 18 U.S.C §§ 3613 and
3664(m).

Any instaliment schedule is subject to adjustment by the court at any time during the period of imprisonment or supervision, and the defendant
shall notify the probation officer and the U.S. Attorney of any change in the defendant's economic circumstances that may affect the
defendant's ability to pay.

All criminal monetary penalties shall be made payable to the Clerk, U.S. District Court, 210 Franklin Rd., Suite 540, Roanoke, Virginia 24011,
for disbursement.
The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.
Any obligation to pay restitution is joint and several with other defendants, if any, against whom an order of restitution has been or will be
entered.
Joint and Several
Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, Joint and Several Amount, and
corresponding payee, if appropriate.
Renoldo Amez Taylor 5:14CR00057-001 $4,832.22
David Tyrone Yarborough 5:14CR00058-002 $4,832.22

[] The defendant shall pay the cost of prosecution.
{1 The defendant shall pay the following court cost(s):
"] The defendant shall forfeit the defendant's interest in the following property to the United States:

Paymeants shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal,
(5) fine interest, (6) community restitution, (7) penalties, and (8) costs, including cost of prosecution and court costs.

Case 5:14-cr-00058-MFU Document 432 Filed 06/08/17 Page 7 of 7 Pageid#: 6681
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STATUTES
18 U.S.C. § 371

If two or more persons conspire either to commit any offense against the United
States, or to defraud the United States, or any agency thereof in any manner or for
any purpose, and one or more of such persons do any act to effect the object of the
conspiracy, each shall be fined under this title or imprisoned not more than five
years, or both.

If, however, the offense, the commission of which is the object of the conspiracy, is a
misdemeanor only, the punishment for such conspiracy shall not exceed the
maximum punishment provided for such misdemeanor.
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18 U.S.C. § 1029

(a) Whoever--

(1) knowingly and with intent to defraud produces, uses, or traffics in one or
more counterfeit access devices;

(2) knowingly and with intent to defraud traffics in or uses one or more
unauthorized access devices during any one-year period, and by such conduct
obtains anything of value aggregating $1,000 or more during that period;

(3) knowingly and with intent to defraud possesses fifteen or more devices
which are counterfeit or unauthorized access devices;

(4) knowingly, and with intent to defraud, produces, traffics in, has control or
custody of, or possesses device-making equipment;

(5) knowingly and with intent to defraud effects transactions, with 1 or more
access devices issued to another person or persons, to receive payment or any
other thing of value during any 1-year period the aggregate value of which is
equal to or greater than $1,000;

(6) without the authorization of the issuer of the access device, knowingly
and with intent to defraud solicits a person for the purpose of--

(A) offering an access device; or
(B) selling information regarding or an application to obtain an access
device;

(7) knowingly and with intent to defraud uses, produces, traffics in, has
control or custody of, or possesses a telecommunications instrument that has
been modified or altered to obtain unauthorized use of telecommunications
services;

(8) knowingly and with intent to defraud uses, produces, traffics in, has
control or custody of, or possesses a scanning receiver;

(9) knowingly uses, produces, traffics in, has control or custody of, or
possesses hardware or software, knowing it has been configured to insert or
modify telecommunication identifying information associated with or
contained in a telecommunications instrument so that such instrument may
be used to obtain telecommunications service without authorization; or

(10) without the authorization of the credit card system member or its agent,
knowingly and with intent to defraud causes or arranges for another person
to present to the member or its agent, for payment, 1 or more evidences or
records of transactions made by an access device;

shall, if the offense affects interstate or foreign commerce, be punished as provided
in subsection (c) of this section.

(1) Whoever attempts to commit an offense under subsection (a) of this
section shall be subject to the same penalties as those prescribed for the
offense attempted.
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(2) Whoever is a party to a conspiracy of two or more persons to commit an
offense under subsection (a) of this section, if any of the parties engages in
any conduct in furtherance of such offense, shall be fined an amount not
greater than the amount provided as the maximum fine for such offense
under subsection (c) of this section or imprisoned not longer than one-half the
period provided as the maximum imprisonment for such offense under
subsection (c) of this section, or both.

(c) Penalties.--

(1) Generally.--The punishment for an offense under subsection (a) of this
section 1s--

(A) in the case of an offense that does not occur after a conviction for
another offense under this section--

(1) if the offense is under paragraph (1), (2), (3), (6), (7), or (10) of
subsection (a), a fine under this title or imprisonment for not
more than 10 years, or both; and

(11) if the offense is under paragraph (4), (5), (8), or (9) of
subsection (a), a fine under this title or imprisonment for not
more than 15 years, or both;

(B) in the case of an offense that occurs after a conviction for another
offense under this section, a fine under this title or imprisonment for
not more than 20 years, or both; and

(C) in either case, forfeiture to the United States of any personal
property used or intended to be used to commit the offense.

(2) Forfeiture procedure.--The forfeiture of property under this section,
including any seizure and disposition of the property and any related
administrative and judicial proceeding, shall be governed by section 413 of
the Controlled Substances Act, except for subsection (d) of that section.

(d) The United States Secret Service shall, in addition to any other agency having
such authority, have the authority to investigate offenses under this section. Such
authority of the United States Secret Service shall be exercised in accordance with
an agreement which shall be entered into by the Secretary of the Treasury and the
Attorney General.

(e) As used in this section--

(1) the term “access device” means any card, plate, code, account number,
electronic serial number, mobile identification number, personal
1dentification number, or other telecommunications service, equipment, or
Iinstrument identifier, or other means of account access that can be used,
alone or in conjunction with another access device, to obtain money, goods,
services, or any other thing of value, or that can be used to initiate a transfer
of funds (other than a transfer originated solely by paper instrument);
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(2) the term “counterfeit access device” means any access device that is
counterfeit, fictitious, altered, or forged, or an identifiable component of an
access device or a counterfeit access device;

(3) the term “unauthorized access device” means any access device that is
lost, stolen, expired, revoked, canceled, or obtained with intent to defraud;

(4) the term “produce” includes design, alter, authenticate, duplicate, or
assemble;

(5) the term “traffic” means transfer, or otherwise dispose of, to another, or
obtain control of with intent to transfer or dispose of;

(6) the term “device-making equipment” means any equipment, mechanism,
or impression designed or primarily used for making an access device or a
counterfeit access device;

(7) the term “credit card system member” means a financial institution or
other entity that is a member of a credit card system, including an entity,
whether affiliated with or identical to the credit card issuer, that is the sole
member of a credit card system;

(8) the term “scanning receiver” means a device or apparatus that can be
used to intercept a wire or electronic communication in violation of chapter
119 or to intercept an electronic serial number, mobile identification number,
or other identifier of any telecommunications service, equipment, or
Instrument;

(9) the term “telecommunications service” has the meaning given such term
in section 3 of title I of the Communications Act of 1934 (47 U.S.C. 153);

(10) the term “facilities-based carrier” means an entity that owns
communications transmission facilities, is responsible for the operation and
maintenance of those facilities, and holds an operating license issued by the
Federal Communications Commission under the authority of title III of the
Communications Act of 1934; and

(11) the term “telecommunication identifying information” means electronic
serial number or any other number or signal that identifies a specific
telecommunications instrument or account, or a specific communication
transmitted from a telecommunications instrument.

(f) This section does not prohibit any lawfully authorized investigative, protective,
or intelligence activity of a law enforcement agency of the United States, a State, or
a political subdivision of a State, or of an intelligence agency of the United States,
or any activity authorized under chapter 224 of this title. For purposes of this
subsection, the term “State” includes a State of the United States, the District of
Columbia, and any commonwealth, territory, or possession of the United States.

(1) It 1s not a violation of subsection (a)(9) for an officer, employee, or agent
of, or a person engaged in business with, a facilities-based carrier, to engage
in conduct (other than trafficking) otherwise prohibited by that subsection for
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the purpose of protecting the property or legal rights of that carrier, unless
such conduct is for the purpose of obtaining telecommunications service
provided by another facilities-based carrier without the authorization of such
carrier.

(2) In a prosecution for a violation of subsection (a)(9), (other than a violation
consisting of producing or trafficking) it is an affirmative defense (which the
defendant must establish by a preponderance of the evidence) that the
conduct charged was engaged in for research or development in connection
with a lawful purpose.

(h) Any person who, outside the jurisdiction of the United States, engages in any act
that, if committed within the jurisdiction of the United States, would constitute an
offense under subsection (a) or (b) of this section, shall be subject to the fines,
penalties, imprisonment, and forfeiture provided in this title if the offense involves
an access device issued, owned, managed, or controlled by a financial institution,
account issuer, credit card system member, or other entity organized under the laws
of the United States, or any State, the District of Columbia, or other territory of the
United States.
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RULES
Federal Rule of Criminal Procedure 29

(a) Before Submission to the Jury. After the government closes its evidence or after
the close of all the evidence, the court on the defendant's motion must enter a
judgment of acquittal of any offense for which the evidence is insufficient to
sustain a conviction. The court may on its own consider whether the evidence is
insufficient to sustain a conviction. If the court denies a motion for a judgment of
acquittal at the close of the government's evidence, the defendant may offer
evidence without having reserved the right to do so.

(b) Reserving Decision. The court may reserve decision on the motion, proceed with
the trial (where the motion is made before the close of all the evidence), submit
the case to the jury, and decide the motion either before the jury returns a
verdict or after it returns a verdict of guilty or is discharged without having
returned a verdict. If the court reserves decision, it must decide the motion on
the basis of the evidence at the time the ruling was reserved.

(c) After Jury Verdict or Discharge.

(1) Time for a Motion. A defendant may move for a judgment of acquittal, or
renew such a motion, within 14 days after a guilty verdict or after the court
discharges the jury, whichever is later.

(2) Ruling on the Motion. If the jury has returned a guilty verdict, the court may
set aside the verdict and enter an acquittal. If the jury has failed to return a
verdict, the court may enter a judgment of acquittal.

(3) No Prior Motion Required. A defendant is not required to move for a
judgment of acquittal before the court submits the case to the jury as a
prerequisite for making such a motion after jury discharge.

(d) Conditional Ruling on a Motion for a New Trial.

(1) Motion for a New Trial. If the court enters a judgment of acquittal after a
guilty verdict, the court must also conditionally determine whether any
motion for a new trial should be granted if the judgment of acquittal is later
vacated or reversed. The court must specify the reasons for that
determination.

(2) Finality. The court's order conditionally granting a motion for a new trial
does not affect the finality of the judgment of acquittal.

(3) Appeal.

(A) Grant of a Motion for a New Trial. If the court conditionally grants a motion
for a new trial and an appellate court later reverses the judgment of
acquittal, the trial court must proceed with the new trial unless the appellate
court orders otherwise.
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(B) Denial of a Motion for a New Trial. If the court conditionally denies a motion
for a new trial, an appellee may assert that the denial was erroneous. If the
appellate court later reverses the judgment of acquittal, the trial court must
proceed as the appellate court directs.





