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DEJUAN FRAZIER, a/k/a Woogie,

v Defendant - Appellant.

-Appeal from the United States District Court for the Eastern District of North Carolina, at
Greenville. Louise W-. Flanagan, District Judge. (4:13+cr-00024-FL-1; 4:16-cv-00034-
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Dismissed by unpublished per curiam opinicn.
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PER CURIAM:

Dejuan Frazier seeks to appeal the district court’s order denying relief on his 28
U.S.C. § 2255 (2012) motion. The order is not appealable unless a circuit justice or judge
issues a certificate of appealability. 28 U.S.C. § 2253(c)(1)(B) (2012).‘ A certificate of
‘appeélability will not issue absent “a substantial showing of the denial of a constitutional
right.”‘ 28 U.S.C. §2253(c)(2) (2012). When the district court denies relief on the
merits, a prisoner satisfies this standard by demonsfrating that reasonable jurists would
find tﬁat the district court’s assessfnent of the constitutional claims is debatable or wfong.
Slack v. Mcbaniel, 529 U.S. 473, 484 (2000); see Miller-El v. Cockre[l, 537 U.S. 322,
336-38 (2003). %en the district court denies relief on procedural grounds, the prisonerv
must deménstrate both that the dispositive procedural ruling is debatable, and ‘that the
motion states a debatable claim of the denial of a constitutional right. Slack, 529 U.S. at
484-85. _ : ' | \

We have indep_eﬁdently re_\}iewed the record and conclude that -Fraz‘ier has_not
vmade the requisite showing;. Accordingly, we deny a certiﬁcafe of appealability and
dismiss the appeal. We dispense with oral argument because the facts and legal
contentions are adequate}y presented in the materials before this court and argument

‘would not aid the decisional process.

DISMISSED



— IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
' EASTERN DIVISION '

o “No:r4+1 3:CR-24-F1.-1
No. 4:16-CV-34-FL

DEJUAN FRAZIER,
Petitioner,
. ORDER .

UNITED STATES OF AMERICA,

N’ N N N N’ N N N’ N

Respondent.

This matter is before the court on petitioner’s motion to vacate, set aside, or correct sentence,

" made pursuant to 28 U.S.C. § 2255, as corrected and amended (DE 47, 57), which challenges

petitioner’s sentence in light of the Supreme Court’s ruling in Jo-hnson'v. United States, 135 S. Ct. .
2551 (2015). The issues raised are ripe for ruling. For the reasons that follow, thg court denies
petitioher’s motion to vacate.

BACKGROUND

On December 10, 2013, petitioner pleaded guilty, pursuant to a written plea agreemeﬂt, to

~distribution of 28 grams or more of cocaine base (crack), in violation of 21 U.S.C. §§ 841(a)(1),

“(b)(1)(B). On August 8, 2014, this court sentenced petitioner to 132 months’ imprisonment.

Petitiqner did not appeal his judgment.

On March 30, 2016, petitioner filed the instant motion to vacate pursuant to 28 U.S.C.
§ 2255, arguing that in light of the Supreme Court’s decision in Johnson, 135 S. Ct. at 2551, he no
longer qugliﬁes as a careér offender under U.S.S.G. § 4B1.1. On June 14, 2016, petitioner’s '

appointed counsel filed an amended motion, arguing that petitioner’s North Carolina convictions
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for fleeing or eluding arrestwith a motor vehicle and assault on a law enforcement officer with a
firearm are no longer valid prediEate convictions for the career offender enhancement after the

‘restdual clause 'was voided in Johnson." Petitioner concludes that he isno longer a career offender,

and his sentence was improperly enhanced.

On July 19, 2016, this court stayed the case pending the Supreme Court’s final deciéion in

Beckles v: United ‘S’catevs;'"'l"S'-8544. ‘On*March 14;°2017; this court lifted the stay and ordered |
petitioher to sho'w cause \lvhy his § 2255 motion s.hould not be dismissed in light of Beckles v.
United Sta{tes, 137 S Ct. 886 (2017); Both petitioner and the éovernment have responded.
~ COURT’S DISCUSSION

A. Standard of Review |

A petitioner seeking relief ;)ursuant to 28 U.S.C. § 2255 must show that “the senteﬁcé was
impésed in violation of the Conrstitution or léws of the United States, or that the cpurt was without
jurisdiction to impose such sentence, or that the sentence was in exc'eés of the maximum authorized
by law, or is otherwise .subject to collateral attack.” 28 U.S.C. § 2255(a). “Unless the motion and

the files and records of the case éonclusively show that the prisoner is entitled to no relief, the court

shall . . . grant a prompt hearing thereon, determine the issues and make findings of fact and '
cqnclusions of law with respect thereto.” Id. § 2255(b). : T
B. Analysis

Prior-to Johnson, an offense was deemed a “violent felony” under the Armed Career

Criminal Act’s (“ACCA”) so-called “residual clause” if it was punishable by greater than one year’s

impfisonment and “invol\ze[d] conduct that present[ed] a serious potential risk of physical injury to

! Petitioner’s counsel was appdinted pursuant to Standing Order 15-S0-02.
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{ . ,
another.” 18 U.S.C. § 924(e)(2)(B). In Johnson, the Supreme Court struck down the residual clause

‘of the ACCA as unconstitﬁtionally vague. 135 S. Ct. at 2563.

+~In this case; petitioner relies on Johnson’s reasoning ‘to”challenge application’ of a similar
p , g 19 - a

clause found in U.S.S.G. § 4B1.2(a) at the time ofhis sentencing. The Supreme Court recently held,

however, that “the Guidelines are not amenable to a vagueness challenge.” Beckles, 137 S. Ct. at

894. Thus, because petitioner may not rely on ‘Johnson’s‘reasoning to attack his career offender. -

designétion, the instant motion must be denied.
C. Certificate of Appealability

A certiﬁcate of appealability rﬁay issue only upon a “éubstantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2). The petitioner musf demonstrate that reasonable jurists
could debate whether the issues presented should have been decided differently or that they are

adequa_te to deserve encouragement to proceed further. Miller-El v. Cockrell, 537 U.S. 322, 336-38

(2003); Slack v. McDaniel, 529 U.S. 473, 484 (ZOQO). After reviewing the claims presented on
collateral review in light of the applicable standard, the court finds that a certificate of appe:alability
is not warranfed. |
- CONCLUSION
Based on the forecomg, the court DENIES petitionet’s ﬁotxon to vacate (DE 47, 57). The
ﬁcourt also DENIES a cemﬁcate of appealability. The clerk is DIRECTED to close this case.

SO ORDERED, this the 23rd day of May, 2017.

f certify the foregoing to be a true and correct
copy of the original,

., . D

Peter A, Moore, Jr,, Clerk 7y = e PN
United States District Cog -’,:“ ) ;. N SE W. FLANAGAS
Baster District of Norfh Yratigg *\«. A United States District Judge
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Additional material
from this filing is
available in the .

 Clerk’s Office.



