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counsel, constitute "extraordinary circumstances" to permit

equitable tolling under the AEDPA?
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IN THE -

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[X] For cases from federal courts:

The opinion of the United States court of appeals appéars at Appendix __A __to
the petition and is

[ ] reported at | ; Or,

[ ] has been designated for publication but is not yet reported; or,
[x] is unpublished. '

The opinion of the United States district court appears at Appendix _B___to
the petition and is

[ 1 reported at ; 0T,

[ 1 has been designated for publication but is not yet reported; or,
[X] is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished. '

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at y Or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.



JURISDICTION

[X] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was July 11 o 2017

[ ] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[x] An extension of time to file the petition for a writ of certiorari was granted
to and including January 26, 2018 (date) on December 11, 201 7(date)
in Application No. 17 A 620

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:

: , and a copy of the order denying rehearing
appears at Appendix ____

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. ___A

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
This case involves Amendment XI to the United States
Constitutiqn, which provides:

In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial jury
of the Statesand district wherein the crime shall have
been committed, which district shall have been previously
ascertained by law, and to be‘:informed of the nature and
cause of the accusation; to be confronted with the wit-:
nesses against him; to have compulsory process for obtai-
ning witnesses in his favor, and to have the Assistance
of Counsel for his defence.

The Amendment is enforced by Title 28, Section 2244, United

States Code:

Section (d)(1): A 1-year period of limitation shall apply
to an application for a-writ of habeas corpus by a persaon
in custody pursuant to the judgment of a State caourt. The
limitation period shall.run from the latest of-

(A) :the date on which the judgment became final by the
conclusion of direct review or the expiration of the time
for seeking such revieuw; '

(B):the date on-:which the impediment to the filing an
application created by State action in violation of the
Constitution or laws of the United States is removed, if
the applicant was prevented from filing by such State
action. )
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STATEMENT OF THE CASE

On February 2, 2011, Mr. Hill was indicted by Harris
County Grand Jury for the offense of Aggravated Robbery with an
allegation of use of a deadly:weapon. (Clerk's Record of Trial)
(hereafter "ER")E—EE 53). On April 30, 2012, Mr. Hill waived I
his right to triai by jury and agreed to enter "gpen plea" of
gulity with the understanding that the Sfate would not make any
recommendation as to what sentence the court should impose. ¢
(CR., 56-57). Mr. Hill waived his statutory right to a Pre-
sentence Investigation. ("PSI"). (CR., at 60, paragraph 6).
Also on April 30, 2012, deépite the fact that Mr. Hill did not
enter into-a.:"pleacbatgain" with the State , Mr. Hill was given
a document<to sign which waived his right to appeal his canvic- .
tian. (CR., at 63). On August 2, 2012, a sentencing hearing was
held in Mr. Hilli's case, and based on information considered by
the sentencing Court contained in anrPSI report prepared prior
to Mr. Hill's sentencing, Mr. Hill was sentenced to 30 years
TDC3. (CR., at 66). Furthermore, despite Mr. Hill having been
led to believe the State would not make any recommendation as
to sentencing, at the sentencing hearing on August 2, 2012, the
prosecutor altered the waiver of right signed by Mr. Hill and'
wrote in a recommendation which read "30 yrs. tdc". (CR., at .
57).

Despite the fact, that Mr. Hill's trial attorney filed a
motion to have the Court Reporter record all of Mr. Hill's

hearings, for reasons unknown to Mr. Hill, his sentencing hear-
b '



ing was not recorded in any manner. (CR., at 7)(There is no re-
cord of Mr. Hill maiVing the recording of his sentencing hear-
ing or any other hearing.).

On April &, 2013, Mr. Hill filed a series of motions, as
follows:
1).PRD—SE NOTICE OF APPEAL (CR., at 69)

2) OUT OF TIME NOTICE OF APPEAL (CR., at 73)

3) OUT OF TIME REQUEST FOR PEMISSION TO APPEAL (CR., at 82)

£) OUT OF TIME MOTION TO WITHDRAW A PLEA OF GUILTY CONVICTION
(CR., at 86)

5) OUT OF TIME MOTION FOR NEW TRIAL (CR., at 88)

6)VBRIEF IN SUPPORT OF MOTION FOR OUT OF TIME NEW TRIAL (CR.,
at 94) .,

On April 9, 2013, in response to Mr. Hill's several mot-
22:;, the trial court sigﬁed the "TRIAL COURT'S CERTIFICATION
OF DEFENDANT'S RIGHT TO APPEAL". (CR., at 129). 0On Aprid 17,
2013, Mr. Hill%s appeal was assigned to the Fourteenth Courtvoﬁ
Appeals. (CR., at 130). Shortly thereaftef, Mr. Hill was appsn
ointed Harris County Public DefendsrrBob Wicoff as his appel-
late counsel.

On May 9, 2013, the Fourteenth Court of Appeals ruled
that the appeal be dismissed based on the its lack of jurisdic-
tion to entertain the appeal due to the notice of appeal having
been filed late. (See Hill v. State, No. 14-13-00338-CR (Tex.

App.-Houston [14th Dist.] 2013).

On June 27, 2013, WMr. Hi%l filed a Petition for Discret:
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ionary Review with the Texas Court of Criminal Appeal. ("TCEAJ
). On August 21,,2013, the TCCA refused PDR. |

On October 9, 2013, Mr. Hill Ffiledshis original applicat- i
ion for a State writ of habeas corpus. On December 11, 2013,
the TCCA issued an aorder advisinggthat (See Appendix "C"):

"[Y]our application fof writ of habeas corpus has heen

dismissed. Conviction not final; mandate not issued at

time application filed in trial court. See Ex parte

Johnson, 12 S.W.3d 472 (Tex.Crim.App. 2000)."

Hill v. State, WR,80,655-01 (Tex.Crim.App. 2013).

On October 10, 2013, the mandate referred to by the TCCA
issued.

On July 24, 2014, Mr. Hill filed his second application
for a State writ of habeas corpus. On. June 3, 2015, the TCCA

issued an order that:

"The Court has denied without written order the applicat-
ion for writ of habeas corpus."

Hill v. State, WR,B80,655-01 (Tex.Crim.App. 2015).

On June 13, 2015, Mr. Hill filed his federal petition for
writ of habsasscorpus. On May 23, 2016, the District Court
entered an order denying the writ of habeas corpus.

On June 20, 2016, Mr. Hill filed a Notice of Appeal tao the
Fifth Circuit Court of Appeals. On September. 30, 2016, Mr. Hill
filed his Application for Certificate of Appealability with the
Fifth Circuit Court of Appeals¥fpem the order of the District

Court denying thewapplication for writ of habeas corpus and a

6.



denial of certificate of appealability. On July 11, 2017, the
Fifth Circuitzdémied Mr, Hill & Certificate of Appealability.
On July 31, the Fifth Circuit denied Mr. Hill's Mation for
Reconsideration.

On December = 2017, an extensiﬁn of time to file a
Fetition for Writ of Certiorari was granted by Justice Alito

to Mr. Hill,



REASONS FOR GRANTING THE PETITION

A. CONFLICT WITH DECISIONS OF OTHER COURTS
The holding of the Fifth Circuit and the lower courts,
that the Petitioner is not entitled to statutory and/or

equitable tolling, on an ineffective assistance of trial and

appellate cnugsel Eféim; is directly contrary to the holding
of three federal circuits. See Dodd v. U.s5.,614 F.3d 512 (Bth
Cir. 2010); Eémpbell v. Henery,614 F.3d 1056{(8th Cir. 2010);
and Robertson v. Simpson,624 F.3d 781 (6th Cir. 2010). In add-
ition, this Court, in Holland v. Florida, 130 S5.Ct 2549, 177
L.Ed.2d 130:(2010), has-héld, where an attorney's conduct rose
to the level of an "extraordinary circumstances", eguitable
tolling of‘the one-year period of limitation is permitted. See
also, Castillo v. S5tate,689 S5.W.2d #43, Li5 (Tex.Crim.App. i.
1985)(Belated Notice of Appeal for good cause was implicited

approved).

B. IMPORTANCE 0OF THE QUESTION PRESENTEﬁ

This case presents a fundamental question of the inter-
pretation of this Court's decision in Jimenez v. Quartman,555
u.s. 113, 121, 129 S.Ct 681(2009). The guestion presented is aof
great public importance, because it affects the decisions and
judgments of the-United States Court of Appeals, the federal
district courts, in all SD states, including the District of
Columbia. In light of the vast numﬁer of habeas petitions,

brought before the federal courtsruﬁder the Antiterrorism and
8.



Effective Deafh Pemalty Act ("AEDPA"), clear—~and concise guid-
ance on the term "equitable tolling", as it relates to "extra-
ordinary circumstances" is essential; that those petitioning
the federal courts”may not burden it with meritlesssclaims,
and those preseﬁtigg meritoricus claims be not foreclosed from
obtaining relief.

fhis issue's importance is further enhanced, by the fact
that the Fifth Circuit,and it's lower district courts have ser-
iously misinterpreted Jimenez, supra. This Court held in Ciaen
Jimenez, that "finality of judgment" is defined as the conclus-
ian pf direct review or the expdération of the time for seeking
such review. Jimenez,555 U.5. at 121. The matter is further
compounded, when exfraurdinary circumstances preventra timely
filing. This Court pointed out this fact inm Holland v. Florida,
130 U.S. 2548, 2550 (2010), that the one-year statute of limit-
ations on petitions for federal habeas relief by state prison-
ers is subject to egquitable tolling in appropriate cases.

In Holland, supra, this Court held that a habeas corpus
proceeding had to be remanded to the court of appeals to deter-
mine whether [conduct] on part of a state priscner?s attorney,
in Aetifatdng a federal habeas petition in a timely fashion
despite the grisoner's many admonitions on the importance of
deing so, in apparently not doing the research necessary to
ascertain the filing deadline despite the fact that the prison-
erts letters went so far as to identify the applicable legal

rules, in failing to provide the prisonerzwith information that




he had requestednsso that he could monitor the case, and in
failing to communicate with the prisoner over azperiod of yars
years, rose to the level of an "extraordinary circumstance", of
the kind sufficieﬁjvta permit equitable tolling of the one-year

period of limitation of the AEDPA. 28 U.S5.C. § 2244(d)(1)(B).

This was due to the court of appeal%ﬁapplicafidn of overly
rigid per se approach.
This was the case in Henderson v. Thaler,626 F.3d 773
(5th Cir. 2010), where the case was remanded so that the dis-
trict court could exercise its discretion in light of Holland,
supra,
Nonetheless, in Jimenez, this Bourt held the following:
"[Wlhere a state court grants a criminal defendant the
right to file an out-of-time direct appeal his judgment
is not yettrfinal" forwpurpose of § 2244(d)(1)(A). In
such a case, the date on which the judgment became final
by the conclusion of direct review or the expiratiaon of
of the time for seeking such review must reflect the con-
clusion of the out-of-time direct appeal, or the expirat-
ion of the time for seeking review of that appealu!

Jimeénez.v. QQuatterman,555 U.S. at 121.

The lower court's ruling, that Mr. Hill wasznot entitled
to "equitable tolling", due to "extraordinary circumstancefs)™"
Seet§ 2244(d)(1)(B), that unfoldednin the state caurt.proceed-
ings, in which Mr. Hill was misled intoibelieving he had been
granted out-of-time permission to appeal, along with his reldés
ance. . of.appointed.appellatenctounsel, is unpersuasive and cbn-

trevenes this Court's holding in Evitts v. Lucey,469 U.S5. 387,

105 5.Ct. 830, 831((1985) and Trevino v. Thaler, 133 S.Ct 1911,
' 10.



1917 (2013). In Trevino, this Court reiterated this fundamental
basis, in stating:

"[Tlbhe doctrine barring procedurally defaulted claims

from being heard is not without exceptions. A prisoner

may obtain federal review of a defaulted claim by shouwing

‘[cause] for the default and prejudicécferonoa vfolationiof

fedéral lauw."

Trevino v. Thaler,133 S.Ct. at 1817,

Most importantly, this Court went on farther to address
the Texas procedural framework, in declarmiing:

"A 'distiction' betueen (1) a state that denies permiss-

ion to raise the claim on direct appeal and (2) a state

that in theory grants permission but, as a matter of
procedural design and systemic operation, denies a mean-

ingful opportunity to do %0 dssia -distimctimnswithout a

difference."

Trevino.¥7ZTHaler,133157Ct. at 1921.

Nothing in Holland, Evitts, or Trevino, is 8ontrary-or
conflicts to the Jiménez decision, upholding the AEDPA's goals
of promoting comity, finality, and federalism, by giving state
courts the first opportunity to review the claim and to correct
any constitutional violatiom. The AEDPA does not add a complete
bar- to federal habeas relief. See Lafer v. Copper,132 S.Ct.
1376, 1390 (2012).

Therefore, the court below seriously misinterpreted
Jimenez, by failing to qualify Mr. Hill and others for equit=s
able tolling,.due to:i'extraorndinacyrcincumstadedfs)"; thereby
causing significant departure and conflict of this Court's

interpretation of the equitable :exceptionzto-the statute-of:iii:u

1imitatiumsl'of the ADEPA, deserving clarification.

11.




Pace v. Digugliemo,544 U.5. 408, 416, n. 6, 125 S.Ct.
1807-(2005),"The suhsection then provides one means aof
calculating the limitation with-iregards to the "appli-
cation" as a whole § 2244(d)(1)(A)(Date Final Judgment),
but three others that require claim-by-claim considerat:=
ion.§ 2244(d)(1)(B)(Government Interference); § 2244(d)
(1)(C){(Neuw:Right -Made ' Retroactive); and § 2244 (d) (1) (D)
(New Factual Predicate)."

CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,
7 /

Date: 0 ecemiber 27}2&/7
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