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QUESTIONS PRESENTED

1. Whether the exception to 28 U.S.C. § 2244 (b) for a
second application raising a claim that would have been uﬁripe
had the petitioner presented it in his/her first petition,
which the Court created in Panétti v Quarterman, 551 U.S. 930
(2007), also applies in the context of § 28 U.S.C. 2255(h)? .

| 2. What remédy is available to a habeas petition who
contends a distfict court's transfer order (to the circuit
court for éuccessivg'authorization under 28 U.S.C, §§ 2244(Db)
or- 2255(h)) is erréneous because the petition or motion is not
"successive“?

3. Whether the Antiterrorism and Effective Death Penalty
Aét of 1996 (AEDPA) creates a duty on the paft of circuit |
éourts when a district court erroneously transfers a pro se
litigant's nonsuccessive motion or petitiqn, to a court of
appeals for "successive" authorization under 28 U.S.é. §§

2244 (b) or § 2255(h)?
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IN THE
SUPI%EME COURT OF THE UNITED STATES

g

PETITION FOR WRIT OF CERTIORARI

PetitiOner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[X] For cases from federal courts:

The opinion of the United States court of- appeais appears at Appendlx H _ to
‘the petition and is

[ 1 reported at ‘ ' ; Or,

[ 1 has been designated for publication but is not yet reported; or,

[¥X] is unpublished.

The opinion of the United States district court appears at Appendix
the petition and i is

to

[1] reported at . . : i ; or,
[ ] has been designated for publication but is not yet reported; or,
[X] is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is :

[ 1 reported at ; or,
[ 1 has been designated for publication but is not yet reported; or,
[ 1is unpubhshed

The opinion of the _ court
appears at Appendix to the petition and is

[ 1 reported at : - ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.



JURISDICTION

[59 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was August 29, 2017

[ 1 No petition for rehearing was timely filed in my case.

[ A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: November 15, 2017 and a copy of the

order denying rehearing appears at Appendlx J__

[ 1 An extension of time to ﬁle the petition for a writ of certiorari was granted
to and including __(date) on (date)
in Application No. A . _

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

- The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ ] A timely petition'for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on __ __ (date) in
Application No. A . ‘

The jurisdiction of this Court is iﬁvoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

1. The statute under which Petitioner :sought post conviction

relief was 28 U.S.C. § 2255:

(a) A prisoner.in custody under sentence of a court
established by Act of Congress claiming the right to be
released upon the ground that the sentence.was imposed in

. violation of the Constitution or laws of the United States,
or that the court was without jurisdiction to impose such
sentence, or ‘that the sentence was in excess of the maximum
authorized by law, or is otherwise subject to collateral
attack, may move the court which imposed the sentence to
vacate, set aside or correct the sentence.

.(b) Unless the motion and the files and the records of the
case conclusively show that the prisoner is entitled to no
relief, the court shall cause notice thereof to be served
upon the United States attorney, grant a prompt hearing
‘thereon, determine the issues and make findings of fact and
conclusions of law with respect thereto. If the court finds
that the judgment was rendered without jurisdiction, or that
the sentence imposed was not authorized by law or otherwise
open:.to collateral attack, or that there has been such a-.
denial or infringement of the constitutional rights of the
prisoner as to render the judgment vulnerable to collateral
attack, the court shall vacate and set the judgment aside
and shall discharge the prisoner or resentence him or grant
a new trial or correct the sentence as may appear
appropriate. :

(h) A second or successive motion must be certified as
provided in section 2244 by a panel of the appropriate court
of appeals to contain -
(1) newly discovered ev1dence that, if proven and viewed
in light of .the:evidence as a whole, would be sufficient to
establish by clear and convincing evidence that no
reasonable factfinder would have found the movant guilty
of the offense; or
(2) a new rule of constitutional law, made retroactive to
cases on collateral review by the Supreme Court, that was
previously unavailable.



2. The analogous statute for a second or successive habeas
corpus application under section 2254, which was interpreted by
the Court in Panetti v United States, 551 U:S.—930(2007), was

28 U.S.C. § 2244, which provides:

4 .o

(b)(2) A claim presented in a second or successive habeas

corpus application under section 2254 that was not-presented

in a prior application shall be dismissed unless - ,
(A) the applicant shows that the claim relies on a new
rule of constitutional law, made retroactive to cases on
collateral review by the Supreme Court, that was
‘previously unavailable; or
(B).(i) the factual predicate for the claim could not have
been discovered through theexercise of due diligence; and
(ii) the facts underlying the claim, if proven.and viewed
in light of the evidence as a whole, would be sufficient to
establish by clear and convincing evidence that, but for
the constitutional error, no reasonable factfinder would
have found the applicant guilty of the underlying offense.

(b)(3)(A) Before a second or successive application
permitted by this section is filed in the district court,

- the applicant shall move in the appropriate court of appeals
for an order authorizing the district court to consider the
application. ' : '

(b)(3)(B) A motion in the court of appeals for an order
authorizing the district court to consider a second or
successive application shall be determined by a three-judge
panel of the court of appeals: ' ' '

(b)(3)(C) The court of appeals may authorize the filing of a
second or successive application only if it determines that
the application makes a prima facie showing that the '
application satisfies the requirements of this subsection.

(b)(3)(D) The court of appeals shall grant or deny the
authorization to file a second or successive application
not later than 30 days after the filing of the motion.




3. The Suspension Clause of the United States'Constitution,

Art 1, § 6, cl., 2, provides:

"the Privilege'of the Writ of Habeas Corpus shall not be
suspended, unless when in Cases of Rebellion or Invasion the

public Safety may require it.":




STATEMENT OF THE CASE

I. BACKGROUND

This case focuses on two habeas metions under 28 U.S.C. §
2255, which Petitioner, who is serving a 320 month sentence
for a drug offense, filed in federal court. He filed the
first motion in 2012, and the second in 2016..
| Petitioner's second § 2255 motion raises a claim thet_:
would have been unripe, and factually unsupperted, had it been
presented in his first § 2255 motion. 1In perticular, he
challenged an uneonstitutional deprivation in the adjﬁdication

of his motion for a ,sentence reduction under 18 U.S.C. §

3582 (c) (2), which he filed in 2014 after his direct appeal and

first § 2255 were completed, based oﬁ the § 3582 court's
reliance on a mietaken and unsupported drug estimate iﬁ his
presentence report to deny § 3582 relief.

The district court erroneously concluded the second §

2255 motion was a "successive" petition that must be transfer

to the Second Circuit for "successive" authorization, based on

its determination that the motion raises a claim that could
have been raised'infthe‘firetv§ 2255 motion. |

In the appellate court, Petitiomer challenged the
transfér order es erroneous:because the motion is
nonsuccessive under this Court's decision in Panetti v
Quarterman, 551 U.S. 930 (2007), which created an exemption to
the analogous § 2244(b) for a second application raising a
claim that would have been Qnripe had the claim been presented
in an earlier habeas petition.

&



Although-é numgér of other Circuit courts have assumed,
without deéiding;_that the Panetti exception applies in the
context of § 2255(h),'the.Second'Circuit has not, and it
denied Petitioner's requesﬁ to re-transfer his nonsuccessive
motion baCk to the éistricf'court, without addressing the
question of whether the motion was successive. Instead; the
denial was impermissible based on a merits réview.of the
claims raised in the second § 2255 motion, without any
jurisdiction to do éb; sincé nothing in'théAsﬁafute ﬁefmiés
circuit courts to consider the merité of claims raised in a
motioh which is tfansferred.tovavcircuit court for § 2255 (h)
or § 2244 (Db) authorizafion;

This Pétition shows the lower courts have decidedva
federal question in a way in conflict with applicable
decisions of this Court and of other circuit courts, and that
the Second Circuit's decision has so far. departed from the
accepted and usual course of judicial proceedings as to call
for ﬁhis Court's use of its supervisory.powers.

This case presents three important questions of federal
law, that have nét'been, but should be, séttled by the Court:

* Whether the exception to 28 U;S.C.,§ 2244 (b) for a
second application gaisiné a claim that would have been unriﬁe
had the petitioner presénted it in his/her first petition,
which the Courﬁ created in Panetti, also épplies in the
context of 28 U.S.C. § 2255(h). |

* What remedyﬁis available to a habeas petitioner who
contehds a district court's transfer order (to a circuit court
fof éucceSsive authorization'under 28 U.S.C. §§ 2244(b) or

-

2255(h)) is erroneous because the application is not
i



- "gsuccessive™.

* Whether the Antiterrorism and Effective Death Penélty
Act of 1996‘(AEDPA) creates a duty on the part of circuit
courts when a district court erroneéusly transfers a pro ée
litigant's nonsuccessive motion or petition to a court of
appeais for "succesg}ve“‘éuthOrizatioh under 28 U.S.C. §8§
2244 (b) or § 2255(h).

Clarification of these issues is of significant
importance to clarify the'law and fo obtéin ﬁhiférm
application of this Court's successive interpretations in the
éontext of § 2255(h{, whi¢h is necessary to avoid to
decisions, like the oné here, that forécldse any review of
constitutional claims that arise after the completion of a
petitioners' first § 2255 motién, thereby raising serious
»constiﬁutional quéséions with respect to the Suspension Clause

of the United States Cbnstitution, Art. 1, § 9, cl. 2.
II. THE COURSE OF THE PROCEEDINGS BELOW
1. THE CRIMINAL PROCEEDINGS

On March 12, 2008, Petitioner was charged with, inter
alia, a conspiracy to distribute and possess with intent to
distribute 50 grams 6r more of cocadine base, in violation of
21 U.S.C. §§ 846, 841(a) and 841(b)(1)(A)(iii). Appendix
("Appx") A (p. 4).

At his plea hearing, Petitioner conceded his offense
involved at least 4!5 kilograms  ("KG") of cocaine base, which

warranted a base offense level of 38 under the US Sentencing
_ : g



Guidelines. Appx E (p. 1). ~The presentence report (PSR)
based its offense level determination dh the 4.5 KG figure,-
but~“conservative1y_estimated that [Petitioner's] relevant
conduct ;;.'invblvegrSG kilograms of cocaine.basé{" Id. In
reSpoﬁse to the PSR, Petitioner asserted in his seﬁtencing
memorandum that his conspiracy involved over 4.5 KG but less
than 50 KG of.powder cocaine. Id. (p. 1-2).

At sentencing,;ihe district court stated.thaﬁ there were
"no objections to thé factual stateméhts.in.the" PSﬁ (other
than the objections not how relevant) and; thus, "adopt {ed]
the factual statements contained in the PSR as the Court's own
findings for purpose% bf this sentencing." Id. (p. 2) The
district court did not mehtion the PSR'S‘56 KG estimate or
Petitioner's statement in his sentencing memorandum. Id. 1In
reciting the guideline calculations agreed to by the parties,‘
the courﬁ stated thét the drug conspiracy ﬁstarts as a base
offenseilevel of 38 undér-Section 2D1.1(c) (1) because the
conduct involved at least 4,5 [KG] of ... cocaine Ibase]“, and
calculated.the total‘offense level at 41, which, at a criminal
history category of I, equates to a Guidelines raﬁge of 324 to
405 months. Id. _Thé Court then sehtenced(Petitioher to 320

months incarceration. Appx A (p. 6).
2. THE FIRST § 2255 MOTION ("2012 Motion").

On November 27, 2012, Petitioner filed a pro se motion
under 28 U.S.C. § 2255 raising ineffective assistance of
counsel claims. Dkt 4 (p. 13-14) (16cv366). The district court

denied the motioh oﬁ?July 10, 2013. Id, The Second Circuit
, , o
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denied his request for a certificate of appealability on March
4, 2014. Id.

3. THE § 3582 MOTION

On April 7, 2014, after his direct.appeal'and first §
2255 motion were completed, Petitioner filed-a pro se motion.
under 18 U.S.C. § 3582 (c) (2) seeking a sentence reduction
based on Amendmeht 550”to’tﬁthﬁited Stéﬁes ééhﬁenciﬁgﬂ
Guidelines, Whichiincréased_tﬁe threshold quantity oflfor a
base offense level of 38 from 4.5 KG to 8.4 KG of cocaine
base. Appx A (p. 6-7). It is noteworthy that a new judge was
assigned to the § 3582,pfoceeding because the sentencing judge
passed éwqy, Thé new'judge,:denied the_motion holding that,
at sentencing, the previous jﬁdge had adopted the PSR's
-finéing that the offense‘invdlved 56 K@, énd therefore
Amendmént 750 did not affect its "prior conclusion that a base
éffense 1eve1 of 38 épplied";'and, Petitioner was "thus.
ineligible for rélief under the statute". Id. The new judge
was not aware that the 56 KG estimate was never mentioned at
' sentencing, nor aware that the prior judge had instructed
petitioner that he cbuld dispute the 56 KG estimate in his
senténcing memorandum. Appx G (p. 10—18); The Second Circuit
denied his request to proceed in forma pauperis and dismiSSed
the appeal without giving him an opportunitylto file an
opening brief on Deé;mber>31, 20i4, and it denied his reqﬁest

for reconsideration on March 4, 2015. Appx A (p. 6-7).

4. THE SECOND § 2255 MOTION ("2016 Motion")
.10



Oon March.3, 2016, Petitioner filed a pro se 18 U.S.C. §
2255 motion challenging an unconstitutional deprivation of his
opportunity to obtain § 3582(c)(2) relief, based on the § 3582
court's reliance on‘a mistaken and unsupported 56 KG estimate
in the PSR. Appx A. The motion also_aréued that the claims
are nonsuccessive because they "did not 'ripen' ;..‘until
éfter Petitioner's first 2255 was qohpléted." Id (p. 3). The . -
~ government argued the-motion is‘"éuccéssive" and thewdiétrict
court did not have jufisdiction to:cdnsider it becausé
Petitioner failed to obtain successive authorization from the
Second Circuit. Dkt 4 (p. 19-29) (16cv366) . Petitioner argued
- that phe denial of Qgrmission to bring his nonsuccessive
claims will implicaﬁe the Suspension C1ause of the U.S.
Constitution, Art. 1, § 9, cl. 2.. BRppx B (p. 19-20).

The district court fransferred the 2016 Motion to the
Second Circuit for “successive" authOrizaﬁidn, based on its
ldeterminafions thatéfhé motion (1) “éeeks td-rélitigate‘the
sentencing court's drug qﬁantity calculation" and is therefore
a "collateral attack on the original judgmént and sentence
imposed" and (2) "raises a claim that could have been[] raised
in an earlier petitfbn" and is therefore a "successive
petition that must be transferred.to the [] Second Cirduit".
Appx D (é._?).

The Second Circuit docketed the transferred motion as a
‘motiQn for leave.to;file~a‘second‘or successive petition for
writ of habeas corpus. Dkt 2 (16-3177). oOn October 7, 2016,
Petitioner filed a "motion to re-transfer" the case back tb

the district court, which challenged the transfer order as
11,



erroneous "becausé.the factual predicate fbr the specific
claims raised did not exist or ripen until after the
conclusion of his p;iOr'2255,motibn";rand that failure to
permit him to bring the ciaim will implicate the Suspensioﬁ
Clause of the U.S.,Constitution, Art. 1, § 9, cl. 2. Appx D
(p. 7-10 & 14f-16).. |

Oon Jénuary 9,f§017; a Second Circuit motion panel
directed the Govérnment to "brief the following issues: (1)
whether the March 2016 motion should be construed as a
Successive § 2255 or a motion for reéonsideration of the §
3582 denial,_or-botﬁ?(z) Whethér,-prior to sentencing,
Petitioner's_statement in hié‘sentenciﬁg'memorandum that his
offense involved over 4.5 kilogram but less than 50 kilogram .
. of cécaine bése [sIC] éhould be construed as an objection to
the PSR's 56 kilogram estimate (3)thethéf he was required to
object to the PSR?s 56 kilograﬁ esﬁihate, when any amount over
4.5 kilogfamé'would have qualified him for offense level 38l
and an objection would not have had any material effect on the
‘sentence éalculatioq (4) whether the.diétrict court's adoption
of the PSR's factual findings,ét sentending should be |
construed as including the 56 kilogram estimate under these
circumstances (5) whether Petitioner is now entitled to an
evidentiary hearing on the amount attributable to him and (6)
assumihg the distriéf court erred in'any respect, whether
those errors are harmless. Appx E'(?. 1j2). |

‘In response to the motion panel's January 9, 2017 order,
the Government made two arguments.' Dkt 20 (16~3177). First,
that the Second Cirduit shouid c§nstruelthe'2016 Motion as a

successive petition and deny successive authorization. Id.

12



Second, that even if the 2016 Motion could be construed as a
motioﬁ for reconsidé}ation of the denial of thé,§ 3582 motion,
it should be denied. Id. 1In réply, Petitionér renewed his
‘arguments that'the 2016 Motion is nonsuccessive, and that
failure to permit him to bring his claims will impiicate the
Suspension Clause off the U.S. Constitution,'Art._l, § 9, cl.
2. Appx F,(p. 2-6) . | |

| On August 29, 2017, a second motion panel of the Second
Cifcuit denied Petitionef's'“moﬁiOn"to re-fransfef“, without
éddressing Petitioner's nonsuccessive arguments,; explaining
oniy that "[tlo the extent Pétitioner'séeks remand to permit.
reargument of his motion pufsuant to 18 U.S.C. § 3582(0)(2),
remand,would be futile because his argument concerning the-
drug amount was alrggdy decided against him by the district
cgurt, his appéal fgom that_pfior decisi6h was dismissed as
frivolous, and we deéline to revisit the issue." Appx H.

On October 10, 2017, Petitioner filed a Petition for
pahelrrehearing andlrehearing.en banc. Appx I. The Petition
raised several argugents,' First, the decision overlooked, and
failed to address, Petitioner's claim that the 2016 Motion is
nonsuccessive. Id (p. 4-7). Secohd, it failed to conSider thé
circuit court's duties and limited jurisdiction under 28
U.S.C. § 2244 and tHe Suspension Clause of the U.S..
Constitution, Art. 1, § 9, cl. 2. Id (p; 7-9) Third, it was
based on a misapprehension of facts. Petitioner's request for

reconsideration was denied on November 15, 2017. Id (p. 9)-.

REASONS FOR GRANTING THE PETITION

13



I. ‘THE DISTRICT COURT HAS DECIDED A FEDERAL QUESTION IN A
WAY IN CONFLICT WITH APPLICABLE DECISION OF THIS

'COURT AND OF OTHER CIRCUIT COURTS
1. THE MEANING OF "SECOND OR SUCCESSIVE" IN §.2255 (H)

The Anﬁiterrofism.and Effective Death Penalty Act of 1996
(AEDPA), provides that a district court may not entertain a
"second or successive" motiohlfiled by a‘fedéral pfisqner
unless the prisoner has first obtained authorization from the
court of appeals. See 28 U.S.C. §§ 2244 (b), 2255 (h) .
Petitioner did not aSk.the Second Circuit for permission to
file the 2016 Motion,  nor dQ,thé claims raised in that motion
fall under éither of the AEDPA's written exceptions to the
prohibition on successive motions. See § 2255 (h) (permitting
successive motions only when they raise claims based on either
newly discovered ev%dence_that establiéhes the petitioner's
innocence, or "a-neﬁ rule of constitutional lawl(] made
fetroactive to cases on collateral review"). As such, if §
2255 (h) was interpreted according to its plain meaning, the
2016 Motion could not go forward. | |

Although this éburt has not decided a post-AEDPA case
’cbncerning the meaning of "second or successive" under §

2255 (h) and Congress did not define that term, circuit court's
have relied on this Court's decisioné under 28 U.S.C. §§ 2254
and 2244 (b) (2) to define its meaning; See e.g., United States
v Buenrosto, 638 F.3d 720, 723-724 (9th Cir 2011)("We assume,
without deciding, that the [Supreme] Court's interpretations

of 'second or successive' for purposes of § 2244 (b) (2) applies

, 14
1




to § 2255(h)). s

In the context of petitions filed under 28 U.S.C. § 2254;
this Court has held repeatedly that not every petition "filed
second or successively in time" to a prior petition counts as
"second or successive," "even when the later filings address a
[J judgment already challenges in a prior § 2254 application®.
Panetti, 551 U.S. at 944; see also Magwood v Patterson, 177
L.Ed.2d 592 (2010)("{I]£ is well settled that the phrase does
not simply refe[r] to all § 2254.éppiicatioh§wfiled éécdhd or
succeSsively in timé;“)(internal quotations Omitted). |

This Court's decision in Panetti sheds light on
numerically second petition or motion shouid be subject to the
speéial rules ﬁof successive filings. Thére, a death row
inmate who previbusfy had filéd a federal habeas corpus
pétition sought to bring a second petition which'asserted_he
waé mentally incompetent and thus cbuld not be executed_under
Ford v Wainwright, 477 U.S. 399 (1986). Panetti, 551 U.S. at
937-938. -Although éhe state éénceded that Ford claims are
generally unripe until well after the AEDPA's stardard one-
year limitation period for filing ah initial petition has run
(because the prisoner cannot raise a Ford claim until his
execution is imminemt), it argued Panetti's second petition
was neﬁertheless "second or succeésive" to his first and thus
baffed by Section 2244 (b). Id at 942-943. The Court rejected
this reading of the law, holding instead that a petition
raising a previously unripe Ford claim is not second or
succeésive-to'a prior petition and thus does not'fall‘withih
the purvigw of § 2244 (b). Id at 947.

In so holding, the Court refused to construe the'AEDPAv
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"in a manner that would require unripe (and, often, factually
uhsuPported) claims to be raised as a mere formality, to the
benefit of no party." Id at 947. Panetti'é conclusion hinged
on the fact.that the Ford claim was not available when

R Panetti brought‘hissfirst federal petition. Id at 943-47. The
Court later describéd Panetti as héving "creat [ed] an
exceptio[n] to §-2244(b) for a second application raising a
claim that would have been unripe had the_petitioner presented
it in his first application”. Mag&ood, 177’L.Ea.2d,ég 602
(internal qudtafion£30mitted).

A number of circuit courts have generalized thiS'légic to
‘apply to other types of second—in—time petitions or motions
that were not ripe at the time of the initial petition in the
context -of §§ 2254 and 2255 cases. See e.g., SteWart v United.
States, 648 F.3d 856, 865 (1l1th Cir 2011) ("Because the basis
for his Johnson claim did not exist before his proceeding on
his'proceedings on his initial § 2255 motion, Stewart's
numerically second motion is not 'second or éﬁccessive,' and §:
2255(h) 's gatekeeping provision does not apply"); In re |
Weathersby, 717 F.3d 1108, 1111 (10th Cir 2013) (if the "basis
for his probosed § 2255'c1aim did not exist when those
proceedings were onqping, his claim to reopen his federal
sentence based on the' state court vacatur is not 'second or
successive'“);'United States v Hairston, 754 F.3d 258 (4th Cir
2014) (holding that a “numericallybsecondv§ 2255 motion should
not be considered second or successive pursuant to § 2255(h)
where, as’here, thevfacts relied on by the hovant seekihg
"resentencing did not exist when the numerically filed motion

was filed and adjudicated"); United States v Buenrosto, 638
16



F.3d 720, 725 (9th Cir 2011) ("Prisoners may file second-in-
time petitions based on events that do not occur until a first
petition is concluded ... fS]uch'élaihs were not ripe for
adjudication at the conclusion of the prisoner's first federal
habeas proéeeding.“ (citing'cases)); Johnson v Wynder, 408
F.App'x 616, 619 (3{# Cir 2010) ("We see nolreason to aﬁoid_
applying Panetti invthe context of other types of claims that
ripen oniy aftef the initial federal habeas pétition has‘been
filed."); In re Jones, 652 F.3d 603, 605 (6th Cir
2010)(petition raising‘ex post facto claim based on amendments .
to state law that oééurred'after-first petition was not second
or suCCeSsive); Leal Garcia v Quarterman,'573 F.3d 214, 222-24
(5th Cir'2069)("If however, the purported defect did not
arise, or the claim did not riﬁen, untii after the conclusion
of'thevprevious petftion, the 1éter petition based oﬁ that -
defect_may be-non—sﬁcCessive.").

Thus, while the Secénd Circuit has not decided whéther
Panetti's holding, that petition raising-a'pfeviously unripe
claim is not successive to a prior petition, appliés to §
’2255(h),.nearly every other éircuit has applied Panetti's

holding in the context of 2255(h). -

2. THE 2016 MOTION IS NOT "SUCCESSIVE" UNDER PANETTI
Panetti "creat[ed] an exceptio[n] to § 2244(b) for a
‘second application raising a claim that would have been unripe
had the petitioner presented it in his first application",
Magwood, 177 L.Ed.2d at 602 (internal quotations omitted),

which has been by applied by a number of circuit courts in the
: 17



context Qf § 2255(h).
| Pursuant to the Panetti excéption, the 2016 Motion is not

succesSiVe, becausevthe factual predicate for the specific
claims raised did not exist or ripen until after conclusion of
the 2012 Motion.

To be sure, the motion challenges the unconstitutional

deprivation of Petitioner's opportunities to obtain §

3582 (c) (2) relief based on the §3582 court's reliance‘on a
mistaken and unsupported PSR drug eétimate to deny §3582
relief, whiéh'occurred years after Petitioner's sentence was

imposed and prior § 2255 motion was completed.

"the Court, in connection with Petitioner's sentence, adopted
the findings of the [PSR] that included a mistaken and _
- unsupported drug quantity estimate, which Petitioner properly
objected to, and which the Government never provided
corroborating evidence to insure the reliability of the
estimate. This error was harmless, at that time, because the
estimate did not affect the length of his sentence. Years
later, the error resulted in an actual injury, when the Court
relied on the previously adopted and unsupported estimate to
* deprive Petitioner of a [3582(c)] sentence reduction ...
based on Amendment 750 [USSG]. This ripened into a cognizable
constitutional claim on March 4, 2015, when Petitioner's
opportunity to seek review of the denial was dismissed {[on
appeal]. The error also forms the basis of a separate claim
due to the unconstitutional deprivation of [his] opportunity
for sentence reduction under Amendment 782". Appx A (p. 1-2).

The specific injury-in-fact alleged in both claims (i.e.,
the’ inadequate adjudication and dismissal of his attempt to
appeél the denial of his § 3582(c) (2) under Amendment 750, and
the unconstitutional deprivation to obtain relief under
Amendment 782, did not occur until after the March 4, 2015
order, when he sustained an actual injury-in-fact, fairly

traceable to the challenged conduct, due to the lower courts
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reliance on the miSﬁaken and unsuéported PSR estimate to deny
and dismiss.his opportunities to obtain § 3582 (c) (2) relief.
Prior ts havihg sustaihed an -actual injury-in-fact, Petitioner
could not have brought his specific claims to court. Seeve.g.,
Lewis v Casey,'518 U.S. 343, 351-55 (1996) (actual injury is a
constitutional pfersquisite fof bringing:a case to court).
Becéusé the factual predicate for the specific”claims R
raised did not exist or ripen until sometime after the March
4, 2015 ofder} Qeil after the.conclusion ofsthe-zblz.Motion,
‘the claim was not aYsilable when Petitioner brought his first
§-2255 motion, and tﬁe 2016 Motion raising fhe previously
unripe claim is not successive pursuant to the exception

described in Panetti.
.3. THE DISTRICT COURT'S TRANSFER ORDER IS ERRONEOUS

The district court transfer order was bassd on its
erroneous conclusion that the 2016 Motion is a "successive
‘petition" based on fts erroneous determination that the motion
"raises a claim that could have been[i raised in an earlier
petition" in "seek[iné] to relitigate the séntencing court's
drug quantity calculation". Appx D (p. 7). |

First, the factual predicate of Petitioner's claim is not
the sentencing court's.drug quantity calculation, but rather,
the § 3582 court's "reliance upon the{féctually inadeqﬁateASG
kilogram estimate to determine he was ineligible for a
sentehse den [y] redqption“;»Appx A (p. 14), which did not come
into existence until.after completion of Petitioner's first §

2255 motion.
_ ' 19
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Petitioner does not possess the prescience‘ofla
clairvoyant, ahd before the inadequate adjudicationvand
dismissal of his attempt to obtain § 3582 relief, he did hot)
and could not, know *that the § 3582 court would conclude he
was ineiigiblé for § 3582’relief'by C6nstruing the sentencing

court's adoption’of the PSR's factual statements.as including
the factually inadequate and objected to 56 KG estimate, when
any amount over 4.5 KG would have qualified him for offense
level 38. o
" As such, it would have been impossible.for‘Petitioner to

have brought the claim (which challenges the § 3582 court's
adjudication as Vio;ative of due process) in his first § 2255
motion, since the claim;is based dnﬁtﬁe § 3582 couft's
-adjudication, which did nét take place until after his first §
2255 motion was completed, and which Petitioner was not
capable of pfedicting.

Second, there Qés o actionablgrerror committed by the
'sentencing court that could have beenlréised in either
Petitioner's appeal or his first § 2255 motion, with respeét
vto the 56 KG estimaté at his sentencing; since "it was not
necessary for ﬁhe-[§éntencing] court to resolve the 56
kilogram estimate.dispute, nor make a specific célculation-'
above 4.5 kilograms, because Petitioner was subject to the
highest baseline offense level". Appx A (p. 13).

Thus, any error concerning ;he 56 KG estimate was
harmless at that time, and could notvhave been raised as a
claim in an earlier petition, because the error did not affecﬁ
Petitioner's sentence since his offense level of 38, at that

time, was based on a range of 4.5 KG or greater, and as such,
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his sentence would not have chanéed regardless of whether he’
was accountable for 4.5 KG or the erroneous SG,KG estimate of
crack.

Third, althougg.Amendment 750, which increased_the
threshold drug amount for a base offense level of 38 from 4.5
KG to 8.4VKG,‘¢reated an opportunity to move to reduce his
sentence, its not a fact that -by itself gave rise to an
alleged violation of_Petitioner's due procéss rights in the
ciréumstances of this case.
| Fourth, Petitionef's claim - that his claim - fhat he was
‘unconstitutionally aeprived his opportunity to obtain § 3582
relief - simply did not acérue or ripen until the denial and
dismissal of his re&hest foi § 3582 relief. In Johnson v
United Statés, 544 U.S. 295.(2005), this Couft held that a
judicial order in a petitioner's own case may constitute the
"factual predicate" of his subsequent § 2255 claim. Johnson
supports Pétitionerﬁs'contention that a légal decision,‘in.
this éase, the denial and dismissal of his 3582(c)(2) request,‘
constitute the "factual predicate" of the claims raised in the
2016 Motion.

As such, contrary to the district court's_concluéion, the
2016 Motipn is not "successive" because the motion does not
"raise[] a claim that could have been'raised.in his earlier

petition."

4. THE DISTRICT COURT'S TRANSFER ORDER CONFLICTS WITH

DECISIONS OF THIS‘COURT.AND‘OF OTHER CIRCUITS -

The Court has refused to interpret AEDPA's "second or
21



successive" proVisions in a way that would "produce
troublesome results", "close our doore'to a class of habeas
petitionere seeking review without any clear indication that
such was Congress' fhtent", or "require unripe (and, ofteﬁ,
factuall?_uhsupported) claims to be raised as a mere
formality, to the benefit of no party". Panetti, 551 U.S. at
947. In Castro v United States, 540 U.S. 375 (2003), after
repeating these holdinge, the Court added that "any such
conclusion woﬁid prove difficult to feeoﬁciie‘with the baeic
principle that we read limitations on our jurisdiction to
reﬁiew narrowly." Id at 381.

The district court's erroneous "successive" conclusion,
within its transfer‘drder, was decided in a way in conflict
with with. the above hoidihgs of thie Court in Panetti and
Castro, and of other circuit courts. .

First, the efrqneous‘"suceessive" conclusion forecleses
any reﬁiew of a constitutional claih that did'noteripen, or
eﬁen exist, until after the first § 2255 metion,-and thereby
"close our doors to a class of habeas petitioners seeking
review without any clear indication that such was Congress'
intent". Panetti, Ssi'U.S;‘at 947.

Second, the erroneous "successive“ conclusion, which
faults Petitioner for not having brought his claims in his
first § 2255 motion (wheﬂ the claims were then "unripe",
factuelly-unsupportea, and unavailable), is based on an
impermissible interpretation of the AEDPA "that would require
unripe (and, often, factually unsupported) claims to be raised
as a mere formality, to the benefit of no party". Id.

Third, the errdheous "successiie" conclusion "would prove
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‘difficult to reconcile with the basic principle that [the
Court] reéd[s] limitations on [its].jurisdiction to review
narrowly.".Castro,'540 ﬁ.S; at 381.

Fourth, the district court's failure to recognize that
the 2016 Motion was -not not successive (where the mQtion
raised.claims that were unripe, and did not exist, until aftér
complétion of Petitioner's first § 2255 motion) is in cénflict
with the following decisions of'this Court and of other
circuits. Panetti v Quarterman, 551 U.S. 930 (266§{Zh6iding
that‘a petition raising a préviously ﬁnripe claim is not
successive); See'e.g.,vStewart v United’States, 648 F.3d 856,
865 (1ith Cir 2011)("Becausé the basis for his Johnson élaim
did not exist before his proceeding on his proceedings on his
initiai § 2255 motigﬁ; Stewart's numerically second motion is .
not !'second or Succéssive;'Land § 2255(h)fs gatekeeping
provision does not apply"); In re Weathersby, 717 F.3d 1108,
1111 (10th Cir 2013) (if the "basis for his proposed § 2255
claim did not existhhén those proceedings were oﬁgoing,‘his
claim to reopen his federal sentence based on the state court
vécatur is not 'second or successive'"); United States v
Hairston, 754 F.3d 258'(4th Cir 2014)(ﬁolding thét a
"numerically second *§ 2255 motion should not be considered
second or successive pursuant to § 2255 (h) where, as here,‘the
facts relied on by the movant.seeking resentencing did not
exist when the numerically filed mbtion was filed aﬁd.
adjudicated"); United States v Buenrosto, 638 F.3d 720, 725"
(9th Cir 2011) ("Prisoners may file second-in-time petitions
based on events that do not occur until a first petition is

concluded ... [S]Juch claims were not ripe for adjudication at
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the conclusion of the prisoner's first federal habeas

proceeding.") (citing: cases).

II. THE SECOND CIRCUIT DECIDED A FEDERAL QUESTION IN A
WAY IN CONFLICT WITH APPLICABLE DECISIONS OF THIS

COURT AND OF OTHER CIRCUITS

For the reasons stated in Section I,.supra, the 2016
Motion réised claims that weré ﬁﬁripé, aﬁd did nét ékiét,
until after completion of Petitioner's fifst § 2255 motiOn.
As such, the Secondvcircuit was required to rule that the
District Court's "sucéessive" conclusion was erroneous and
tiansfer the 2016 Motion back to the District Court for a
determination in the merits.

By failing to recognize that the 2016 Motion was not
successive, and by failihg to transfer the motion back td the
district court, the Second Ci:cuit's decision conflicts with
déciéions of this Court and other circuits..See e.g.; Panetti
vV Quarterman, 551 U.S. 930 (2007f(holding that a petition
raising a previously unripe claim is not successive); See .
e.g., Stewart v Uﬁited States, 648 F.3d 856, 865 (11th Cir
2011)("Because the basis for his Johnson claim did not exist
before his proceeding on his proceedings on hiéiinitial_§ 2255
motion, Stewart's humerically_secohd motion is not 'secohd or
- successive, ' and § 2255(h)'é gatekeeping provision does not
apply"); In re Weathersby, 717 F.3d 1108, 1111 (10th Cir
2013) (if the "basis:ﬁor his propbsed § 2255 claim did not
exist when those préceedings were ongoing, his claim to

reopen his federal sentence based on the state court vacatur
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is not 'second or sucéessive'"); United States v Hairston, 754
F.3d 258 (4th Cir 2014) (holding that a "numerically second §‘
2255 motion should ﬁbt be'considered second or successive
 pursuant to § 2255(h) where, as here, the facts relied on by
the movant seeking resentencing did not exist when the
numeriéally filed motion was filed and adjudicated"); United
States v Buenrosto, %638 F.3d 720, 725 (9th Cir
2011)("Prisoners_may»file second-in-time -petitions based on
events‘that dé not occur until a first petitiohvléwéénéiudéd
[Sluch claims were not ripe for adjudication at the

conclusion of the prisoner's first federal habeas

proceeding.")(citing cases) .

III. THE COURT OF APPEALS DECISION HAS SO FAR DEPARTED FROM
THE ACCEPTED AND USUAL COURSE OF JUDICIAL PROCEEDINGS

AS TO CALL FOR THIS COURT'S USE OF SUPERVISORY POWERS

Because the claims raised in the 2016 Motion were not
ﬁsecOnd or successive" under §8§ 2255(h) or 2244 (b), the
gatekeeping provisi;;s of the AEDPA did not apply, there was
not néed for him to apply for authorization to file a second
or successive petition, and the district court erred in
transferring éhe "honsuccessive" 2016 Motion to the Second
Circuit for "succesgive" authorization. See Sections,I & II,
supra.

Aftei the district court transférred ﬁhe 2016 Motion to
the Second Circuit for successive authorization,.Petitioner
filed a motion to reé-transfer the case back to the district

court, in which he challenged the transfer order as
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erroneous.

Because the 2016 Motion was not successive,'the Second
Circuit was required to rule that successive authorization was

unnecessary and trahsfer the motion back to the district court

for a determination on the merits.

Because nothing in the statutory language of §§ 2255(h)

‘or 2244 (b) allows for circuit courts to consider the merits of

claims raised in a nonsuccessive application erroneously

transferred to a court of appeals for successive

' authorization, the Second Circuit lacked jurisdiction to

review the claims raised in the 2016 Motion on the merits.
‘1. THE ACCEPTED AND USUAL COUﬁSE OF JUDICIAL
PROCEEDINGS WHEN A "NONSUCCESSIVE" MOTION IS
ERRONEOUSLY TRANSFERRED TO A CIRCUIT COURT FOR

"SUCCESSIVE" AUTHORIZATION

It is well settled thaﬁ""[a]n érder of a district court
transferring a § 2255 ﬁotion as'sécond or successive is
neither a final decision appealable pursuant to 28 U.S.C. §
1291 nor a'decisionnfhat wouid'be’appealéble under the
collateral order doctrine." Marmolejos v United States, 589
F.3d 66 (2nd Cir 2015). As such, an appellate courﬁ "lacks

jurisdiction to entertain a purported appeal, or to grant a

“certificate of appeélability to permit the appeal of, the

district court's transfer order". Id.

Accordingly, when a habeas petitioner "contends that a
transfer order was erroneous because he believes his petition
or motion is_not‘seébnd or'succeséive“ he "may challenge thel
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transfer by moving to retransfer the matter to the district
court." Marmolejos Vv United States,_789 F.3d at 69.

However, in such circumstances, éppellate courts "haﬁe no
jurisdidtion to review the merits of a [nonsuccessive]
. petition® becauSe."nothing in the statutofy language allows
[the circuit court] sto consider the merits of claims raised in
a nonsuccessive application"; James v Walsh, 308 F.3d 162, 169

(2nd Cir 2002).

2. THE SECOND .CIRCUIT'S DEPARTURE FROM THE USUAL AND

ACCEPTED COURSE OF JUDICIAL PROCEEDINGS

In‘deciding'PetitiOner's motion for re-transfer, the
Second Circuit so far departed from the éécepted and usual
course of judicial éroceedihgs aé to call for an exercise of
this Court's supervisory powers.

First, it failed to address the single question which it
had jurisdiction to address; i.e.,'whether or not the claims
raised in the 2016 M@tidn were ﬁsudcessive“.

Second, instead of addressing ﬁhé single question that
the statute provides circuit courts with jurisdiction to
consider, it denied Petitioner's request for re-transfer, by
reviewing the meritg of the claims raised in the 2016 Moﬁion,
which it lacked the jurisdiction to'cdnsider.r

Third, becéuse of these failure, the Second Circuit's
decision has foreclosed any review of a constitutional claim.
that arose only after the completion of Petitioner's first §
2255 motion, . thereby raising ad serious constitutional question

with respect to the Suspension Clause of the United States
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Constitution, Art. 1, § 9, cl. 2.

IV. THIS CASE PRESﬁNTS'IMPCRTANT QUESTIONS OF FEDERAL LAW,

WHICH HAVE NOT BEEN, BUT SHOULD BE, SETTLED BY THE COURT

This Csurt's past précedents do not conclusiveiy address
the issues central to this‘dispute;‘including:'

* Whether the exseption to 28 U.s.C. § 2244 (b) for a
second application raising a claim that would have‘bééi unripé
had the petitioner presented it in his/her first peﬁition,
which the Court created in Panetti, also applies in the
context of 28 U.S.C. § 2255(h) . |

*  What remedy is availsble to a habeas petitioner who
contends a district éourt's transfer order (to a circuit court
for sﬁcCessive authorization under 28 U.S.C. §§ 2244(b) or
2255(h)) is erroneous because the application is not
"successive".
| * Whether the AEDPA creates a duty on the part of circuit
courts when a district court erroneously transfers a pro se
litigant's nonsuscessive motion or peii;ion to a court of
appeals for "successive" authofization under 28 U.S.C. §§

2244 (b) or § 2255(h).

' This case evinces confusion and a lagk of uniformity
amongst the lower céhrtS'COncerning the extent to which the
exception created in Panetti is available in the context of §
2255(h), the procedure to remedy a district court's erroneous
transfer of a nonsuccessive application to an circuit. court ’
for successive authérization,,and the circuit court's duties

in such an instance.
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Clarification of these issues is of significant

- importance to clarify the law and to obtain uniform
application of thisHCourt's successive interpretatiﬁns'in the
context.of § 2255(h), which is necessary to avoid to
decisions, like the. one here, that foreclose any review of
constitutional claims that arise after the completion of a
petitiohers' first'§:2255vmbtion, thereby raising serious
constitutional questions with respect to the Suspension Clause

of the United States Constitution; Art;'i, S 9} cl. 2.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Isni Gjur
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" Date: February , 2018

30




