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QUESTION(S) PRESENTED

Question # One: Whether Petitioner Hudgins' ex-lawyer Attorney Villa-

rruel failure to obtain Hudgins' consent before entering Stipulation
and failure to file Motion To Dismiss Complaint and Indictment in
violation of Petitioner's Sixth Amendment, thus does this amount
to ineffective assistance of counsel, and,»should‘a C.0:A. iseue in
‘light of the Supreme Court's Summary'Vacating the Sixtn Circuit's

Decision in White v. United States, No. 17-270 ?

Question # Two: Whether Petitioner Hudgins' ex-lawyer Attorney Vi-

1larruei provided him with ineffective assistance of.counsel by fai-
iing to object to the government's Constructive Amendment of his
indictment by the October 11, 2012, First Superseding Information,
in which was not returned by the Grand Jury does this violate his
Fifth Amendment Rights and absent his ei-lawyer and the Magistrate
Judge's failure to adeqnately.explain that the waiver of indictment
rights he was given up, thus the WAIVER entered to proceed to Jury
Trial on a mere Information was not "knewingly" and "intelligently"
entered, thus in violation of his Fifth and Sixth Amendment Rights.
Is Petitioner Hudgins, entitled to issuance of a C.0.A. in light of
a split in the circuits 6-6, as to whether "knowingly and intentio-
nally" must be charged within the indictment ?

Question # Three: Whether Petitioner Hudgins, ex-lawyer Attorney

Villarruel provided him with ineffective assistance of counsel by
failing.to‘object to the Presentence Investigation Report, that

the two state Michigan 2007 Delivery drug convictions were actually
part of the same criminal episode and the Government was requitred
to produce Shepard-approved documents that the crimes were eommi-

tted '"on occasions different from one another," thus did his ex-



lawyer provide him with ineffective assistance of counsel in vio-
lation of his Sixth Amendment Rights. Is Petitioner Hudgins,
entitled to issuance of a C.0.A. in light of 18 U.S.C. § 924 (e)
(1), requiring that prior offenses were "committed" on different
ocqasions, thus does Desqamps/ Mathis; and his Sixth Amendmenf
Rights require these facts to be proven beyond a reasonable doubt
to increase the statutory maximum under the ACCA for "serious drug

of fenses" ?
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IN THE

SUPREME COURT OF THE UNITED STATES
| PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issie to review the judgment below.

OPINIONS BELOW

[x] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix __A___to
the petition and is ' :

[ ] reported at ; O,

[ ] has been designated for publication but is not yet reported; or,

[X] is unpublished.

The opinion of the United States district court appears at Appendix _B___to
the petition and is

[ ] reported at __ ' : or,
[ ] has been designated for publication but is not yet reported; or,
[X] is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is _ : -

[ 1 reported at ; Or, .
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of' the | court
- appears at Appendix to the petition and is :

[ ] reported at - _ —; of,
[ 1 has been designated for publication but is not yet reported; or, ‘
[ ] is unpublished.




 JURISDICTION

k] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _August 10, 2017 4 '

[ 1 No petition for rehearing was timely filed in my case.

 [¥ A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: November 15, 2017 , and a copy of the
- order denying rehearing appears at Appendix _C

[ 1 An extension of time to file the petition for a writ of certiorari was granted ‘
to and including (date) on (date)
in Application No. ___A ' '

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[ ] For cases from state courts:

- The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ ] A timely pvetition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No, ___A_ ' :

The jurisdiction of this Court is invoked under 28 U, S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY. PROVISIONS INVOLVED

Fifth Amendment Rights ' 6,13,15,21
Sixth Amendment Rights ‘ | '7,8,12,13,21,22,
24 |

Fourteenth Amendment Rights - 24



STATEMENT OF THE CASE
Petitioner Hudgins, asserts that on May 27, 2015, the Clerk's Offi-

ce filed his 2255 Petition and on June 10, 2015, the Clérk's Office
his Ameﬁded 2255 Motion. A Show Cause Order was issued by the'Di-'
strict Court and the United States-was ordered to respond by Septe-
mber 3, 2015. The United States filed their Response Brief with the
District Court on September 1, 2015, however Mr. Hudgins did not
receive his copy of the Government's Response Brief. On September
21, 2015, Petitioner Hudgins filed 'a Motion for Issuance of Show
Cause and on September 29, 2015, Magistréte Jnge Grand denied Mo-
£ion For Issuance Of Show Cause but in doing so provided Mr. Hudgi-
ns with a copy of the Government's Response Brief the same day or
next day after receipt of the denial by the District Cburt,'see
Doc.'# 57, the government also served a copy of their Response Bri-
‘ef upon Hudgins. Thereafter, Petitioner Hudgins filed his Rep1y Bri-
ef and Motion To Expand The Séope of § 2255 Proceedings Record. On
May 31, 2016, U.S. Magistrate Judge David R. Grand filed R. & R.

to deny Hudgins' 2255 Motion To Vacate, see Doc. # 77. On June 27,
2016, the District Court denied Petitioner's 2255 Motion To Vacate,
however Hudgins filed a pro se Motion To Alter Or Amend A Judgment
in which raised an intervening change in law in light of Mathis
(2016), however the District-Court denied on February 08, 2017. A
timely Notice of Appeal was’filed,ﬁthereafte: the Sikth Circuit Co-l
urt of Appeals denied a C.0.A. on August 10, 2017; and a Panel
Rehearing Or Rehearing En Banc was denigd on November 15, 2017.
Petitioner Hudgins, now files his pro §é Writ of Certiorari, thus

the U.S. Supreme Court should GRANT a Certificate of Appealability




as to Questions # One, Two and Three in accordance with the U.S.
Supreme Court's Rulings in Slack and Miller-El, as such claims are
debatable amongest jurists of reason, therefore a C.0.A. should

issue in the matter herein.



REASONS FOR GRANTING TH.E PETITION

Petitioner Hudgins, acknowledgeé that a review on a writ of certi-
orari is not a matter of right, but of judicial discretion. A peti-
tion for a writ of certiorari will be granted by this court only
for compelling reasons, see Supreme Court RulenlO.

In the instant .case, Petitioner Hudgins, respectfully request that
this Honorable U.S. Supreme Gourt GRANT his pro se Writ of4Certiora-
ri and issue a Certificate of Appealability as to Questions # 1, 2,
and® 3, as relevant to question # 1, Petitioner Hudgins' ex-lawyer
Attorney Villarruel stipulated to a Motion To Continue Prel. Exam;zﬁﬁ
_Compl@int_ beyond the 30-Day Rule for.plea negotiations, however the
Uu.s. Magistrate Judge failed to make-any of the findings required
pursuant to the ends of justice n&nﬁr&mmtsiﬁﬁer § 3161 (7)ﬁ(B)£6i)3(iv);
and the Sixth Circuit's holding in Dunbar and Bowers conflict with
the U.S. Supreme Court's Ruling in Bloate, 559 U.S. 196 (2005), ho-
wever Mr. Hudgins' ex-lawyer stipﬁlated without: his consent, thué
in the instant casevthe Government has revealed that no plea offer
which ever extented to Marvin Hudgins, therefore because 37 days
elasped before an Indictment was handed down beyond the 30-day-
limit, thus should a C.0.A. issue pursuant.to the U.S. Supreme Co-
urt's Summary Vacating Ruling in White v. United States, No. 17-270.
In reference to Question # 2, Petitioner Hudgins, ex-laWyer provi-
ded him with ineffective éssistance of counsel by failing to obje-
ct to the Governmént's Constructive Amendment of his Indictment as
the October 11, 2012, First Superseding Information in which was

not returned by the Grand Jury violated his Fifth Amendment Ri-

ghts; and absent his ex-lawyer and U.S. Magistrate Judge's failure

to adequately explain that the waivér of indictment rights he was
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given up, thus his WAIVER was not "knowingly and intentionally" ente-
red. Furthermore, Petitioner Hudgins, érgues that this violates his
Fifth and Sixth Amendment Rights, therefore he is entitled to a
C.0.A. to issue as it is debatabie amongest jurists of reason in
light of the split in the circuits 6-6, as to whether '"knowingly

and intentionally' must be charged within the Indictment consistent
with standard outlined in Slack and Miller-El, therefore a C.0.A.

'is warranted as to Question # 2. In reference to Question # 3, Peti-
tioner Hudgins, argues that he has a right not to receive an enhanced
Armed Career Criminal enhancement based on an incorrect understandi-
ng of the term "committed on occasions different from one another,"
however his Sixth Amendment Rights affords him the right as recogni-
zed by Descamps and Mathis, to permit Shepard-approved documents to
establish that his 2007 drug crimes occurred on different occasions
and more than one criminal epsiode. Therefore, Petitioner Hudgins,
asserts that the U.S. Constitution -grants sentencing courts "wide

1

discretion in determining what sentence to impose,'" see United Sta-

tes v. Tuckef, 404 U.S. 443, 446 (1972). It is well-established, ,
however, that the Due Process Clause applies to certain aspects of
the sentencing process, see Hicks v. Oklahoma, 447 U.S. 343, 346-
47 (1980). Therefore, a .defendant has a constitutional fight to

be deprived of liberty as punishment for criminal conduct only to
the extent authorized by Congress. Whalen v. United<Statés, 445
U.S. 684, 690 (1980). Thus, Petitioner Hudgins, argues that "juri-
sts of reason would find it debatable whether the petition [Questi-

on # 3] states a valid claim of the denial of a constitutional

right." Slack, 529 U.S. at 484 (2000).

QUESTION # ONE:




Whether Petitioner Hudgins' ex-lawyer Attornmey Villarruel failure
to obtain Hudgins' consent before entering Stipulation and failure
to file Motion To Dismiss Complaint and Indictment - in .violation
of Petitiomer's Sixth Amendment, thus does this amount to ineffecti-
ve assistance of counsel, and, should a C.0.A. issue in light of the
Supreme Court's Summary Vacating the Sixth Circuit's Decision in
White v. United States, No. 17-270 ?

" The question before this Honorable U.S. Supreme Court is whether
a certificate of appealability should be issued as to Question #
One before this Court herein. Congress has provided that a certifi-
cate of appealability may issue "only if the applicant has made a
substantial showing of the denial of a constitutional right." 28
U.S.C. § 2253 (c) (2). The Supreme Court has explained that this
means the petitioner must show "reasonable jurists could debate
whether the petition should have been resolved in a different manner
or that . the issues presented were 'édequate to deserve encoragement
to proceed further.'" Slack v. McDaniel, 529 U.S. 473, 484 (2000)
(quoting Barefoot v. Estelle, 463 U.S, 880, 893 n. 4 (1983)); acco-
rd Miller-El v. Cockrell, 537 U.S. 322, 335-36 (2003). '

The certificate of appealability requirement is to be administe-
red at the threshold of the appeal, and deciding whether to issue
one neither requires nor permits full consideration of the factual
and legal merits of the claims, Miller-El, at 336, 123 S. Ct. at
1039, because ﬁthe question isvthe debatability of the underlying
constitutional claim, not .the resolution of that debate," id. at
342, 123 S. Ct. at 1042. That means a petitioner is not required
to demonstrate entitlement to [supreme relief] appellate relief

in order to be given an opportunity to pursue it. Still, the ce-



rticate of appealability requirement is not a toothless one, and
it should be applied with its purpose in mind, which is to separate
out those appeals that deserve more careful attention from that do
not. More than the abseﬁce of frivolity or the presence pf good
faith is required for a petitioner to clear this hurdle. Id. at 335-
38, 123 S. Ct. at 1039-40.

Petitioner Hudgins, asserts that as to Question # One, before
this Honorable U.S. Supreme Court the Sixth Cifcuit Court of Appe-

als ‘held as follows:

Reasonable jurists would not debate the district court's
denial of Hudgins's claim that he received ineffective
assistance of counsel when counsel agreed to an adjou-
rnment of the preliminary examination and then failed

to move for dismissal of the indictment as untimely for
violating the Speedy Trial Act. Despite Hudgins's asse-
rtion to the contrary, we have held that the Speedy Tri-
al Act "does not require a defendant's consent to the
continuance 'if the judge granted such continuance on

the basis of his findings that the ends of justice served
by taking such action outweigh the best interest of the
public and the defendant in a speedy trial.'' United Sta-
tes v. Sobh, 571 F.3d 600, 603 (6th Cir. 2009) (quoting
18 U.S.C. § 3161 (h) (7) (A)). Hudgins is unable to show
that counsel acted unreasonably in stipulating to the
continuance of the pretrial examination because the di-
strict court .determined that the ends of justice was se-
rved by continuing the preliminary examination. Accordi-
ngly, reasonable jurists would not debate the district
court's resolution of this claim. '

Petitioner Hudgins, contends that the U.S. Magistrate Judge
Randon granted contiﬁuation'pursuant td the interests of justice,
‘however Mr. Hudgins would first point out to this Court that the
Magistrate Judge simply rubber stamped the Stipulation To Continue
Preliminary Examination And Complaint, see Appendix D, a thorough
review of the parties Stipulation entered June 1, 2012; and the
Magistrate Judge's Order To Continue Preliminary Examination And
Complaint are identical. (emphasis added). Furthermore, Petitioner

Hudgins, asserts that although the Magistrate Judge granted conti-



uance pursuant to the interests of justice, however he clearly

abused his dicretion as the statutory requirement of 18 U.S.C.

§ 3161 (h) (7) {C), requires a judge to consider in determining
whether to grant a continuance four key factors and prohiﬁits a
judge from granting a continuance for lack of diligent preparation
or failure to obtain witnesses on the part of the attornéy for

- the Government. Mr. Hudgins points this Court's attention to Sti-
pulation To Continue Preliminary Examination And Complaint, see
ECF # 11, Filed 06/04/12, which states on page 2 of 5 PgID 19,

2. states in relevant part: "The parties would like to further

- investigate the criminal history of the defendant and the facts
of the case before making a decision relative to conduéting a
preliminary examination and before engaging in any plea negotia-
tions."

The Magistrate Judge held: "Overall, a continuance of the preli-
minary examination is necessary to allow defense counsel and the
government additional time for the facilitation of plea negotia-
tions which, under the Speedy Trial Act, are “other procéedings
concerning the defendaht,ﬁ718 U.S.C. § 3161 (h) (1); see United
States v. Dunbar, 357 F.3d 582, 593 (6th Cir. 2004), vacated on
other grounds (Booker), 543 U.S. 1099 (2005); United States v.
Bowers, 834 F.2d 607, 609-10 (6th Cir. 1987) (per curiam). Furthe-
rmore, the ends of justice served by continuing the préliminary
examination outweigh the best interests of the public and Defe-
ndant in a speedy.trial." See Appendix D.

Petitioner Hudgins, argues firmly that the U.S. Magistrate Judge
failed to make any of the findings required'pufSuant to the ends-

of-justice requirement under § 3161 (h) (7) (B)(i)=(iv); and mo-
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reover the Sixth Circuit's holding in*@unbarvand Bowers conflicts

with the Supreme Court's Ruling in Bloate,'559 U.S. 196, 209 (2005).
| Thus, Petltloner Hudglns, asserts that as the result of the Magl—
Strate Judge holdlng that the continuarce was warranted for plea -
negotlatlons, however Mr Hudglns has ev1dehce that no pPlea-offer
‘was ever. extented to h1m3 see Appendix E, thereﬁore ﬁhéié&—days plea-
negotiatioh”bontihuahce”Was”ﬁot permitted under § 3161 (h) (1), see"
Bloate, 559 U.S. 196, at 209.(2005). Furtheremore, Petitioner Hudgins,
contends that the Magistrate Judge failed altogether to ‘consider the
ends-of-justice statutory requirement_pursuant to 18 U.S.C. § 3161
(h) (7) (B) (i)¥(iv), thus without any on the record inquirymof tho-:
se four key factors, therefore the Magistrate Judge‘abused it's di-
.3cretion to hold that the ends=-of-justice served by the granting of
.such continuance in the case herein. See Zedner, 547 U.S. at 500,
502 (2006)(The Court reasoned that the Act requ1res a dlstrlct cou-
rt to make express flndlngs -that a continuance fits w1th1n one of
the.specified exclusions of 18 U.S.C. § 3161 (h), and the Act does
not provide for such a'Wairer. Furthermere, proepectiVe walvers are
inconsistent with the purpose. of the Act because such waivers do
not.account for the public.interest !in speedy trials). (emphasis
added).

In a recent case before this Honorable U.S. Supreme Court in

White v. United States, No. 17-270, the.U.S. Solicitor General argu-
~ed before,this Court that the Sixth Circuit Court of .Appeals conclu-
sion that the l4-day plea-negotiation continuance.was automatically
excludable under Section 3161 (h) (1) cannot be squared Qith Bloate.
However, the Solicitor General argued although the Government confe-

sses that federal court of appeals decision is incorrect but the Pe-
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tition for Writ of Certiorari should be denied because fhe"District-
"Court did not abuse its discretion in ekcluding the same period of
time on the basis of an ends-of-justice finding under subsection
(h) (7).

Although the U.S. Solicitor General requested that White's Peti-
tion for Writ of Certiorari to be denied, however this Honorable
U.S. Supreme Court decided to GRANT White's Writ of Certiorari and
Summary Vacate the judgmeﬁtrof the Sixth Circuit Court of Appeals,

see White v. United States,.No. 17-270 (U.S. Jan. 8, 2018), thus
having 'similar facts and circumstances as to ﬂhiig, thus there can
be no,doubt that it is debatable amongest juristsof reason that
Hudgins's SpeedyiTrial Righfs were violated under § 3161 (b), be-
caeée more .than 37 days elasped before an Indictment was handed
dowh, thﬁs’hisveXrlawyer pfovided!him with ineffective assistance
of counsel in his failure to file e Motion To Dismiss, thus consti-

tuing "deficient performance" in the case herein. Strickland, 466

U.S. 668, 687-88 (1984). Furthermore, Petitioner Hudgins, states
that absent his ex-lawyer's 'deficient performance' his Criﬁinal
Complaint would have been dismissed with or without prejudice, thus
es;ablishes actual prejudice, see Greenup v. United States, 401 |
F.3d 758, 765 (6th Cir. 2004); and United States v. Palomba, 31
F.3d 1456 (9th7Cir. 1994) (defense counsel's failure to ﬁove to
‘dismiss the two mail fraud counts which violated 18 U.S.C. § 3161
v(b) constituted ineffective assistance of couﬁsel).

Petitioner Hudgins, arguee that a C.0.A. must issue as to
Question # One, as it is debatable among jurists of reasons whether
Marvin Hudgins Sixth Amendment Rights were violated; and therefere

a C.0.A. must issue, see Slack, 529 U.S. at 484 (2000). .
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QUESTION # TWO:

Whether Pétitioner Hudgins' ex-lawyer Attorney Villarruel provided
him with ineffective assistancé of counsel by failing to object to
the.government's Constructive'Amendmenf of his indictment by the
October 11, 2012, First Superseding Information, in which was not
returned by the Grénd Jufy does this violate his Fifth Amendment
Rights and absent his ex-lawyer and the Magistrate Judge's failure
to adequately explain that ﬁhe waiver of indictment rights he was
given up, thus the WAIVER entered to proceed to Jury Trial on a
mere Information was ndt "knowingly" and "intelligently'® entered,
thus in violation of his Fifth and Sixth Aﬁendmeﬁt Rights. Is Peti-
tioner Hudgins, entitled to issuance of a C.0.A. in light of ‘a split
in the circuits 6-6, as whether "knowingly-and intentionally" must
be charged within the Indictment ?

Petitioner Hudgins,léoﬁtends that as to Question # Tﬁo, before _
this Honorable U.S. Supreme Court the Sixth Circuit Court of‘Aépeals
held as follows: |

Reasonable jurists would not debate the district cou-
rt's denial of Hudgins's claim that he received ine-
ffective assistance of counsel when counsel advised
him to proceed to trial on the first superseding info-
rmation rather than the indictment. Hudgins's indi#~
ctment stated that he had been previously convicted

of at least three violent or serious drug offenses and
specifically set forth the prior convictions. In order
to avoid prejudicing the jury, the parties submitted
an information which included only Hudgins § 922 (g)
‘offense and contained no specificidhention of any of
his prior criminal convictions. Hudgins then filed

an acknowledgment in which he explicitly stated that
he consented to the submission of the information '"to
prevent advice to the jury of [his] prior criminal
felony convictions." Based on the foregoing, Hudgins
is unable to rebut the presumption that counsel acted
reasonably. Accordingly, reasonable jurists would not
debate the district court's resolution of this claim.

Petitioner Hudgins, asserts that he raised his Constructive Ame-
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ndment claim as Ground Four within his 2255 Petition filed with the
District Court; and properly litigated within the Sixth Circuit Cou-
.rt of Appeals for a Certificate of Appealability, however the Sixth
Circuit failed to address the heart of Mr. Hudgins claim, thus this
Honorable U.S. Supremé Court should GRANT a C.0.A. based upon the
following:

Ei£§£5 Petitioner Hudgins, argued within the District Court that
the original indictment in which was returned by the Grand Jury,
see ECF # 12, Filed 06/21/12 Pg 1 of 3 Pg ID 23, which states in
relevant part: did'knowingly and unlawfully possess a firearm,
however the First Superseding Information, see ECF # 23, Filed iO/
10/12 Pg 1 of 3 Pg ID 49, which states in relevant part: did kno-
wingly possess the following firearm. See_Appenaix F. |
18 U.S.C. § 922 (g) (1) states as follows:

The statute or the 'law that as to § 922 (g) (1) provides in part:
‘it .shall be unlawfﬁl for any person who has béen convicted in ahy
court of a crime punishable by imprisonment for a term exceeding
one year, to poséess in or affectingvcommerce, ahy,firearm or ammu-
nition or to receive any.firearm or ammunition which has been shi-
Pped or tramsported in interstate or foreign commerce.

Thus, Petitioner Hudgins, argues firmly that as charged Qithin
his original Indictment "did knowingly and unlawfully possess a

firearm,"

thus traces all the language from the statute, however
the Information omits the "unlaﬁfully"_and thefJury Insﬁructions
states in relevant part as follows:

14 T am now going to instruct you with respect to the .

15 law as it pertains to this.particular case. And I think

16 we need to put that screen up. We may want to turn some

17 of these lights down. We are going put this up on the
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18 screen and again, mémbers of the jury. I'm going to give
19 you a copy of this for your use while deliberations. Can
20 everybody see that ? ALl right.
21 Count One of the Inﬁofmation, which is the
22 charging document, charges that on or about May 1st, 2012_
23 in the Eastern District bf Michigan, Southern Division,
24 Defendant Marvin Hudgins, having been previously convicted
25 of at least one cfime punishable by imprisonment for a
See Trial by Jury, Wednesday, October 16, 2012, Doc. # 46 Filed
07/10/13 Pg 15 of 59 Pg 1D 370.

term exceeding one year which is known as a felony

offense, did-knOwingly pdssess the following firearm--

one Smith and Wesson-- and Smith:and Wessoniis the name

of the manufacture of this item-- Model SW9VZ,

1
2
3
4
5 9-millimeter'calibef semi-automatic firéaﬁm, serial number
6>PDH7621, which was manufac£Ured outside ofAthe State of |

7 ‘Michigan and thus traveled in interstate of foreign

8 commerce in violétibn of Title 18 United States, Code

9 922 G (1). |

See Trial by Jury, Weanesday; October 16, 2012, Doc. # 46 Fileé
07/10/13 Pg 16 of 59 Pg ID 371.

- Therefore, Petitioner Hudgins,”argues firmly that his original
Iﬁdictment was Constructively Amended:by the Governmént'é.lﬁforma-
tion in violation of his Fifth Amendment Rights éf the U.S. Consti-

" tution. Because the Government omitted "

unlawfully" from the Info-
rmation, however it was entailed within his original Indictment
and traces the language from the § 922 (g) (1) statute itself,

therefore Marvin Hudgins, argues firmly that the Information and
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Jury.Instructions effectively constructively amended his Indictment -
"and such amendment is consideéred per se prejudicialjand warrants
'revefsal of his'conviction, see Stirome v. United States, 361 U.S.
212, 217-19 (1960). (emphasis added). -

| Petitioner Hudgins, asserts that thefe is a split in the federal
Circuit Court of Appeals 6¢£, as to whether "knowingly and intenti-
onally" must be charged within the Indictment for § 922 (g) (1),
thus the First Circuit Court of Appeals fequires that for a convi-
-ction for § 922 (g) (1), must charge,ﬁknowingly and intentionally"
see United States v.“Méfcado;‘412 F.3d 243, 245-246 (1st Cir. 2005);
‘fhe Second Circuit Couft;of Appeals requires "knowingly and intenkio-
-nally"” must be charged, see'Unitéd States v. McFadden, 238 F.3d 198,
201 (2d Cir, 2000) ; the Thirdeircuit Court of Appeéls merely requ-
ires that 'a individual knowingly possessed the firearm, see United

- States v. Brown, 765'F;3d 278,}291;92 (3d Cir. 2014); the Fourth
Circuit Court of Appeéls'réQUires Tknowingly:and intentionally" must
be.charged, see United States v. Langley, 62 F.3d 602, 606 & f.n.11
(4th Cir. 1995),(Tﬁe amendment inSertsvthe word "willfully" into

B the genéralvpenalty clause contained in 18 U;S.C. § 924 (a). The
purposeﬁis to require that penalties bé imposed only for willful
violations-- those intentionally undértaken in vidlation of a kno-
wn legal duty.);ithe Fifth Ciécuit Court of‘Appeals merely requires
that a individual knowingly‘possessed the firearm, see United States
v. Dancy, 861 F.2d 77, 81 (5th Cir. 1988); the Sixth Circuit requi-
res meremly that a individual knowing possessed the firearm, see
United States'v! Campbell, 549 F.3d 364,.374 (6th Cir. 2008); the
Seventh Circuit Court of Appeals merely requires that a individual

knowingly possessed the firearm, see United States v. McNeal, 900
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F.2d 119, 121 (7th Cir. 1990); the Eighth Circuit'Conrt of Appeals
require that the defendant "knowingly and inpentionally" possess a
firearm, see United States v. White, 356 F.3d 865, 871 (8th Cir.
2004); the Ninth Circuit Court of Appeals merely requires that a
individual knowingly possessed the fifearm, see United States v.
Beasley, 346 F.3d 930, 933-34 (9th Cir..2003); the Tenth Circuit’”
Court of Appeals merely requires that a defendant knowingly posse- ,
ssed a firearm, see United States v. Mains, 33 F.3d 1222, 1228 (10th
Cir. 1994); the Eleventh Circuit Court of Appeals requires that ‘a
defendant '"knowingly and intentionally" posseesed the firearm, see
United States v. Taylor, 417 F.3d 1176, 1182 (11th Cir. 2005); and
‘the D.C. Circuit Court of Appeals'requires that a defendant "knowi-
ngly and intentionally" possess‘the firearm, see United States v.
Kpodi, 824 F.3d 122, 124-25 (D.C. Cir. 2016). |

The U.S. Supfeme Court has long held in Ex parte Wilson, 114 ﬁ-S.
417, 426, 5 S. Ct. 935, 29 L. Ed. 89 (1885) (holding that the Grand

Jury Clause mandates that a person'"shail not be put upon his trial"
without the Benefit'of an indictment). (emphasis added).

Therefore, Petitioner Hudgins, argues that his ex-lawyer's erro-
neous advisement to.Mr. Hudgins‘to consent to proceed to Jury Trial
on a mere Information and failing to object to the constructive ame-

ndment error constitutes 'deficient performance) see Strickland, 466

U.S. 668, 687-88 (1984). Thus, actual.prejudice exist because Mr.
Hudgins's ex-lawyer defective representation is sufficient to warra—b
nt.reversal of his conviction as the result of his jury trialdbeing
unreliable and the proceeding fundamentally unfair because of the
performance of his ex-lawyer,'see Lockhart v. Frefwell, 506 U.S.

364, 368-69 (1993). (emphasis added).
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| Second Petitioner Hudgins, argued that the Maglstrate Judge
violated. the Federal Rules of Criminal Procedure 7 (b), thus re-
' ndering his WAIVER of Indictment was rendered "unknow1ngly"'and' |
unitelligently" and, thus VOID in violation of due process of .
law rights. | ' o | |

Petitioner Hudgins, contends that as argued before the District
 Court the U.S. Magistrate Judgelfailed_to adequately oomplv‘with
hthe Federal Rules of Criminal Prooedure 7'(5), by'faiiing to inform
Marvin‘Hudgins'of the essential elements'of § 922 (g)‘(i) Felon In
PosseSsion Of A Firearm andvexplain the constitutional'Fifth Amendme-
nt Rights he was giving up thereto. |

Petitioner Hudgins,'contends that pursuant to Rule 7 (b)oof.the-
_Federal Rules of Criminal Procedure provides in relevant part that
- the waiver of a defendant's right to indictment by a grand Jury must
be made by '"the defendant-- in open court and after being advised.
of the nature of the charge and of the defendant's rights. However,
_Petltioner Hudglns contends that a thorough review of the trial re- _
‘cord states as follows: o
The Court: Alllright.-Good morning,vsir;'
" The Defendant: Good morning. ' |
The Court: You have the right to remain-Q do_you”understand you |
have the right to remain 51lent Anythlng you say at this- hearing
~can be used against you. Do you understand that, -sir ?°
The Defendant Yes.
The Court: Mr. Hudgins, you are here tbdav for an arraignment on
a First Supersedlng Informatlon Have you received a copy of the

‘First Supersedlng Information ?

The Defendant: Yes.
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The Court: All right. And have you gone. over the charge in that
First Superseding Informatlon with your lawyer ? |

The Defendant° Yes.
The Court- All rlght. The charge is one Count of Felon In Posse-

ssion Of A Firearm. And it carries with it a max1mum sentence of

up to ten years in prlson, a $250, OOO flne or both. Do you unde-

‘.rstand that 7 '

The Defendant: Yes.

‘The'Court:tAndvit's also'potentially subject to an enhancement

.1f there had been-- if you have been conv1cted of at least three

violent and/ or serious drug felonies. That would result in a po-

ssible- enhancement of 15 years to' life 1mprlsonment, a $ 250,000

fine or both Do you understand that ?

The Defendant: Yes ' . ‘

The Court' And. you understand that typlcally the Government would

have to proceed by an Indlctment and it's the Court's understandlng

that you are wa1v1ng that rlght and allow1ng them to proceed by Info-.

~rmation. Is that correct ? ' '

- The Defendant: Yes. |

The Court':For‘the purpose of.entering a olea, do you belleve you

- had enough time to discuss thlS matter with your lawyer ? '

The Defendant. Yes.

- See Jury Selectlon Transcrlpts on Frlday, October 11, 2012 see Doc.

#44 Filed 07/10/13 Pg. 3 of 84 Pg ID 132 and Pg ‘4 of 84 Pg D 133.
Petltloner Hudgins, contends that in §h2£t, the - Slxth C1rcu1t

held that a valid waiver of reindictment as a walver of any constl—

~tutional rlght must be know1ng and voluntray, see Martln V. Rose,

744 F.2d 1245 1251 (6th Cir. 1984) (cltlng Johnson v. Zerbst, 304
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U.S. 458, 464 (1938)). Rule 7 (b) of the Federal Rules of Crlmlnal
Procedure further provides that the waiver of a defendant's right
to indictment by a grand Jury must be made by "the defendant---
open court and after being advised of the nature of charge and
of the defendant s rights." Shert, 471 F 3d 686 695-96 (6th Cir.
‘2006)

Hudglns s waiver falled to comply with Rule 7 (b), thls is so
as the result even though the Maglstrate Judge questloned Marvin
Hudglns in open court however he spec1flcally falled to explain
to Hudglns the difference between an 1nd1ctment and an 1nformat10n,
including the role .of the grand Jury in an 1ndlctment and the conse-
quences of waiving his right to a grand jury indictment, see»United'
States v. Preston, 2013 U.S. App. LEXIS 4690 (9th Cir. 2013), ‘
however because the Magistrate_Judge in the instant‘case’faiied
to.ensure that Marvin Hudginslunderetood the consequences oflhis
WAIVER of 1ndlctment in open court, thus Marv1n Hudglns swears and
_declares w1th1n his sworn aff1dav1t as follows | |
.13, T was never informed of my nghts to proceed to jury trlal

'by an Indlctment and prior to me agreelng 1n open court I never.
actually understood the rights I was. wa1v1ng, thus my walver of
- Indictment was Tainted by ineffective assistance of counselef my
trial counsel in the case at bar. | | '
'See'Marvin.Hudgins Sworn Affidauit at page 2 of 5, Para. # 13,:
see Doc. # 49. | |

A defendent must knowingly, intelligently, and'voiuntarily
waive his right to an 1nd1ctment See Ferguson, 758 F. 2d 843, 850—
51 (2nd Gir. 1984). (empha81s added). | |

: Because Marvin Hudgins proceeded to jury trial he had ‘a consti-




tutional right to proceed to jury trial by Indictment, however
to.proceed by a mere Information required a knowingly, intelligently,
and voluntarily ﬁaiver'of his right to such, however because the
U.S. Magistrate Judge failed to ensure that such waiver was entered
knowingly, intelligently and voluntarily,jSéé-JohﬁSoh V. Zerbst,.
304 U.S. 458, 464 (1938), it is VOID as a violation of due process
of law rights. Petitioner Hudgins, argues firmly.that once due pro-
cess of law rights are violated all proceédings thereafter are VOID.
Séé.Combs v. Nick Garin Trucking, 285 F.2d 437 (D.C. Cir;‘1987);
Pacurar v. Herniy, 611 F.2d 179 (7th Cir. 1979); 11 Wright, Miller
& Kane, Federal Practice and Procedure: Civil 2d sec. 2862 (1995);
‘and Void Judgment,-ab initio 50 Corpus Juris Secundum, Judgment, §
546, pp. 101-102. | |
Therefore, Petitioner Hudgins, argues firmly that "reasonable
jurists would find the court of appeals' assessment of the consti-
tutional [Fifth Anmiendment and Sixth Amendment] élaim debatable or
wrong,'" Slack v. McDaniel, 529 U.S. 473, 484 (2000), thus a C.0.A.

should issue in the case herein as to Question # Two.

QUESTION # THREE:

Whéther Petitioner Hudgins, ex-lawyer Attqrney Villarruel pro-
vided him with inefféctive assistance.oflcoﬁnsel by failing to
object to the.Presentence Investigation Report, that the two state
- Michigan 2007 Delivery drug convictions were actually part of the

same criminal‘episode and the Government was required to produce
vSheEard-approved documents that the crimes were committed "on-

" thus did his ex-lawyer

occasions different from one another,
provide him with ineffective assistance of counsel in violation

of his Sixth Amendment Rights. Is Petitioner Hudgins, entitled to
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‘issuance of a C.O.A. in light of 18 U.S.C. § 924 (e) (1), requiring

thét prior offenses were "committed" on different occasions, thus

does'Descamps/ Mathis; and his Sixth Amendment Rights réquire

these facts to be proven beyond a reasonable doubt to increase

the statutory maximum under the ACCA for '"serious drug offenses" ?
Petitioner.Hudgins, asserts that és to Question # Three, before

this Honorable U.S. Supreme Court the Sixth Circuit Court of Appea-

I's held as follows: |

Reasonable jurists would not debate the district cou-
rt's denial of Hudgins's claim that he received ine-
ffective assistance of counsel when counsel failed

to object to the presentence report. Specifically,
Hudgins argues that the government failed to show
that his 2007 convictions were committed on occa-
sions different from one another, as required for

the § 924 (e) sentence enhancement to apply. See
United States v. Barbour, 750 F.3d 535, 546 (6th

Cir. 2014). The government asserts that Hudgins's
initial 2007 conviction was the result of a May 8,
2007, narcotics transaction, and that his second

2007 conviction was the result of a May 14, 2007,
narcotics transaction with another individual. Be-
cause Hudgins has not offered any evidence in su-
pport of this claim, an objection to the presente-

- nce report would have been futile. Because counsel

- cannot be ineffective in failing to make a futile
objection, reasonable jurists -would not debate the
district court's resolution.of this claim.

In the case of a person who violates 18.U.S.C.v§ 922 (g) (1)
. of this title and has three previous convictions for violent fe-
lony or serious drug offenses committed on occasions different from
one another, such person shall be imprisoned not less than fifteen
years. 18 U.S.C. § 924 (e) (1). |

In the instant case, Petitionef Hudgins, contends that the Pre-
sentence Invéstigation Report was adopted by the Distriét Court,
however the Sentencing Record reflects as follows:
The Court: Mr. Villarruel, have you had an opportunity to,review

the Presentence Report with your client; and if so, do you have
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aﬁy additions, corrections, deletions or objections that you want
to bring to my attention ? |

Mi. Villarruel: No, Your Honor.-

The Court: No, you have not reviewed it with your client ?

Mr. Villarruel: No, I have no corrections,fdeletions or other things.
I have reviewed it with Mr. Hudgins.

See Séntencing Hearing Transcripts, see Doc. # 42, held on March
12, 2013, before the Honorable Lawrence P. Zatkoff at page 3, line
17-25. | \

Petitioner Hudging, ' asserts that limiting the "on éccasions

different from one another" analysis to Taylor and Shepard-materials
avoids potential constitutional problems associated with affording
broad factfinding powers to a sentencing court in evaluating ACCA

predicate offenses. In Shepard, the plurality noted:

[T]he dispute raises the concern underlying Jones and
-Apprendi: the Sixth and Fourteenth Amendments<guarantee-
a jury standing between a defendant and the power of
the State, and they guarantee a jury's finding of any
disputed fact essential to increase the ceiling of a
potential sentence.... The rule of reading statutes

to avoid serious risks of unconstitionality therefore
counsels us to limit the scope of judicial factfinding
on the disputed generic character of a prior plea,
just as Taylor constrained judicial findings about the
generic implication of a jury's verdict. 544 U.S. at

25-26.

In determining whethet offenses were committed "on occasions di-
fferent from oﬁe anothér” for pdrposes of sentencing under the
ACCA, a sentencing court is bound by the sources iimitafions esta-
\Bligﬁéd by Taylor and Shepard. See U.S. v. Dantzler, 771 F.3d 137,
145 (2d Cir. 2014); U.S. v. Boykin, 669 F.3d 467, 470-71 (4th Cir.
2012); U.S. v. Fuller, 453 F.3d 274, 279 (5th Cir. 2006); U.S. v.
King, 853'F.3d 267, 271 (6th Cir. 2017); U.S. v; Ngo, 906 F.3d 839,

843 (7th Cir. 2005); U.S. v. Taylor, 413 F.3d 1146, 1157 (10th Cir.
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2005); U.S. v. Sneed, 600 F.3d 1326, 1332 (lith Cir. 2010); and U.S.
V. Thomas,.572.F.3d 945, 950 (D.C. Cir. 2009).' |

Here, Petitioner Hudgiﬁs, argues firmly that in lighf of Descamps .
and Mathis the Government had a duty to meet it's burden of proof
through Taylor and Shepard-approved sources that the ACCA enhancement
applies as his Sixth aﬁd Fourteenth Amendment Righfs protects Marvin
Hudginé against "[s]such improper factfinding as occurred here stri-
kes atlthe core of our judicial systeﬁ’s protection for criminal de-
fendants." United States v. Boykin, 669 F.3d 467, 472 (4th Cir. 2012).

Because the District Court relied solely upon the PSR; and the
Presentence Report derived their information from a prior state Pre-
sehtence Report which is prohibited under Taylor and Shepard, thus
‘the Government has failed altogether to meet their burden of proof,
therefore the 2007'Michigan drug convictions were a single criminal
episode in which waé part of atcoﬁtinuOUS'course of criminal dealing.
. Therefore, Marvin Hudgins is "actually innocent'" of being an Armed
Careéf ériminal and because of the "inconclusive' record both the
Fifth and Ninth Circuit "have declined to apply“the ACCA enhancement
when faced ﬁith.an inconclusive record." Barbour, 750 F.3d 535, 545-
46 (éth Cir. 2014). (emphasis added).

Therefore, Petitidner Hudgins, argues firmly that '"reasonable
jurists would éind the coﬁrt'of appeals' assessment of [Sixth and
'Fourteenth Amendment] the constitutional claim debatable or wrong,
~see Slack, 529 U.S. 473, 484 (2000), thus a C.O.A. should issue in

the case herein.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

zz‘,{wg '

Date: _February U ., 2018
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