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CASE SUMMARY Defendant's motion for judgment of acquittal on charge of conspiracy to distribute
methamphetamine under 21 U.S.C.S. §§ 841, 846 was properly denied because a jury could reasonably
infer from cooperating conspirators’ testimony, wiretapped phone calls, and physical surveillance that
defendant was guilty of conspiring to distribute methamphetamine.

OVERVIEW: HOLDINGS: [1]-Defendant's motion for judgment of acquittal on the charge of conspiracy
to distribute methamphetamine under 21 U.S.C.S. §§ 841, 846 was properly denied because a jury could
reasonably infer from the cooperating conspirators' testimony, the wiretapped phone calls, and the
physical surveillance that defendant was guilty of conspiring to distribute methamphetamine;
[2]-Defendant's motion for judgment of acquittal on the charge of being a prohibited person in possession
of a firearm under 18 U.S.C.S. § 922(g)(2), (3) was properly denied because the evidence was sufficient
to establish that defendant was an unlawful drug user in possession of a firearm when the officer found a
firearm, glass pipe, and approximately 0.8 grams of methamphetamine in defendant's possession during
the traffic stop.

OUTCOME: Judgment affirmed.
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LexisNexis Headnotes
Criminal Law & Procedure > Trials > Motions for Acquittal

Fed. R. Crim. P. 29(a) provides that the court must enter a judgment of acquittal of any offense for which
the evidence is insufficient to sustain a conviction. This standard applies whether a timely motion is
made before or after the jury verdict. Rule 29(c). In reviewing the denial of a Rule 29 motion, we apply
the same standard of review to the district court's ruling as we do to a sufficiency of the evidence
challenge. The verdict must be upheld-if there is any interpretation of the evidence that could lead a
reasonable-minded jury to find the defendant guilty beyond a reasonable doubt.

Criminal Law & Procedure > Criminal Offenses > Controlled Substances > Delivery, Distribution &
Sale > Conspiracy > Elements

To prove a conspiracy to distribute methamphetamine, the government must prove an agreement to
distribute methamphetamine that the defendant knew of and intentionally joined. Evidence of multiple
sales of resale quantities of drugs is sufficient in and of itself to make a submissible case of a conspiracy
to distribute. Courts have repeatedly upheld jury verdicts based solely on the testimony of coconspirators
and cooperating witnesses, noting that it is within the province of the jury to make credibility assessments
and resolve conflicting testimony. The government may prove a conspiracy to distribute a controlled
substance through circumstantial evidence. ’

Criminal Law & Procedure > Criminal Offenses > Weapons > Possession > Elements

18 U.S.C.S. § 922(g)(2) and (3) provides that it shall be unlawful for any person who is a fugitive from
justice or who is an unlawful user of or addicted to any controlled substance to possess in or affecting
commerce, any firearm or ammunition.

When a jury returns a guilty verdict on an indictment charging several acts in the conjunctive, the verdict
stands if the evidence is sufficient with respect to any one of the acts charged.
Criminal Law & Procedure > Criminal Offenses > Weapons > Possession > Elements

The government need not prove contemporaneous use of a controlled substance and possession of a
firearm. That a defendant was found in possession of a firearm and a user quantity of methamphetamine
permits a rational jury to infer he was an unlawful methamphetamine user at that time.

Criminal Law & Procedure > Postconviction Proceedings > Motions for New Trial

Motions for new trials based on the weight of the evidence generally are disfavored, -and the district
court's authority to grant a new trial should be exercised sparingly and with caution.

Criminal Law & Procedure > Appeals > Standards of Review > De Novo Review > Motlons to
Suppress

Criminal Law & Procedure > Appeals > Standards of Review > Clearly Erroneous Review >
Findings of Fact

Criminal Law & Procedure > Appeals > Standards of Review > Clearly Erroneous Review >
Motions to Suppress

In considering the denial of a motion to suppress, the appellate court reviews the district court’s factual
CIRHOT ' 2
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findings for clear error and its legal conclusions de novo.

Criminal Law & Procedure > Search & Seizure > Warrantless Searches > Investigative Stops
Criminal Law & Procedure > Search & Seizure > Warrantless Searches > Stop & Frisk

An officer who observes a traffic violation has probable cause to stop the vehicle and its driver.

Criminal Law & Procedure > Search & Seizure > Warrantless Searches > Stop & Frisk
Criminal Law & Procedure > Search & Seizure > Warrantless Searches > Investigative Stops

Once the officer makes the traffic stop, the officer may lawfully check the driver's license and
registration, ask the driver about his destination and purpose, and request that the driver sit inside the
patrol car.

Criminal Law & Procedure > Search & Seizure > Warrantless Searches > Consent to Search >
Sufficiency & Voluntariness

A search conducted pursuant to a valid consent is constitutionally permissible. The test for a valid
consent to search is that the consent be voluntary, and voluntariness is a question of fact to be
determined from all the circumstances. The issue turns not on the defendant's subjective state of mind,
but on whether the officer reasonably believed the defendant consented. Thus, the government only
needed to prove that it was reasonable for an officer to beheve that the defendant's consent was not the
result of duress or coercion, express or implied.

Because ineffective assistance claims are usually best litigated in collateral proceedings, the appellate
court considers a claim on direct appeal only where the record has been fully developed, where not to act
would amount to a plain miscarriage of justice, or where counsel's error is readily apparent. The
ineffective assistance standard is highly deferential to an attorney's judgment, particularly on issues such
as whether to object to the introduction of evidence at trial.

Criminal Law & Procedure > Appeals > Standards of Review > Clearly Erroneous Review >
Findings of Fact

The appellate court reviews factual findings for clear error.
The United States Sentencing Guidelines impose a two-level enhancement if the offense involved the

importation of methamphetamine and the defendant is not subject to a mitigating role adjustment. U.S.
Sentencing Guidelines Manual § 2D1.1(b)(5).

Criminal Law & Procedure > Appeals > Deferential Review > Credibility & Demeanor
Determinations

The district court's credibility findings are virtually unassailable on appeal.

The United States Sentencing Guidelines impose a four-level enhancement if the defendant was an
organizer or leader of a criminal activity that involved five or more participants or was otherwise
extensive. U.S. Sentencing Guidelines Manual § 3B1.1(a). Indicia of a leadership role include the

exercise of decision making authority, the nature of participation in the commission of the offense the
degree of participation in planning or organizing the offense and the degree of control and authority .
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exercised over others. § 3B1.1, cmt., application n. 4. A defendant need organize or lead only one
participant to trigger the enhancement.

Criminal Law & Procedure > Appeals > Standards of Review > Plain Error

Where claims that were not raised at sentencing, the appellate court reviews for plain error.
Criminal Law & Procedure > Sentencing > Appeals > Proportionality Review
Procedural error can include selecting a sentence based on clearly erroneous facts.
Criminal Law & Procedure > Sentencing > Ranges

When a district court has sentenced a defendant below the advisory guidelines range, it is nearly
inconceivable that the court abused its discretion in not varying downward still further.

Criminal Law & Procedure > Sentencing > Imposition > Factors

There is no unwarranted sentencing disparity between defendants whose conduct and record are

different from a codefendant.

Opinion

LOKEN, Circuit Judge.

After a six-day trial, a jury convicted Manuel Espinoza and Jose Luis Tizoc of conspiracy to
distribute methamphetamine, see 21 U.S.C. §§ 841, 846, and Espinoza of being a prohibited person
in possession of a firearm, see 18 U.S.C. §§ 922(g)(2)-(3), 924(a)(2). The district court1 sentenced
Espinoza to 240 months in prison and Tizoc to 300 months. Each timely appealed, challenging his
conviction and sentence. We consolidated the appeals and now affirm. '

. 'Sufficiency of the Evidence (Espinoza)

Espinoza argues the district court erred in denying his motion for judgment of acquittal because the
trial evidence was insufficient to convict him of conspiracy to distribute methamphetamine and being
a prohibited person in possession of a firearm. Rule 29(a) of the Federal Rules of Criminal
Procedure provides that the court "must enter a judgment of acquittal of any offense for which the
evidence is insufficient to sustain a conviction." This standard applies whether a timely motion is
made before or after the jury verdict. see Rule 29(c). In reviewing the denial of a Rule 29 motion,
"[wle apply the same standard of review to the district court's ruling . . . as we do to a sufficiency of
the evidence challenge.” United States v. Cook, 603 F.3d 434, 437 (8th Cir. 2010). The verdict must
be upheld "if there is any interpretation of the evidence that could lead a reasonable-minded jury to
find the defendant guilty beyond a reasonable doubt.” United States v. Taylor, 813 F.3d 1139, 1146
(8th Cir.) (quotation omitted), cert. denied, 136 S. Ct. 2424, 195 L. Ed. 2d 792 (2016).

A. The Conspiracy Charge. At trial, FBI Special Agent and case agent Michele Neily testified that, in
2014 and 2015, state and federal task forces investigating methamphetamine distribution in Omaha,
Nebraska and Council Bluffs, lowa identified Richard Hull, Jr. as a key distributor. Using wiretaps,

physical surveillance, source information, and controlled purchases, investigators identified Espinoza
and Tizoc as two of Hull's suppliers. On September 23, 2015, warrant searches at Tizoc's and Hull's
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-residence and at a garage on Z Street in Omaha yielded distribution quantities of methamphetamine,
firearms, ammunition, financial records, and other evidence of drug trafficking such as a digital
scale, packaging materials, and razor blades.

Richard Hull pleaded guilty to drug conspiracy and firearm charges and testified for the government
at trial. In 2014, Hull began buying methamphetamine from Espinoza and his girlfriend, Claudia; they
delivered two-pound quantities to Hull's residence. After Claudia moved to Mexico in 2015, Hull
purchased from Espinoza directly, acquiring a pound of methamphetamine that summer. Special
Agent Neily testified that three wiretapped conversations between Hull and Esplnoza concerned
Hull's methamphetamine requirements and his ability to pay.

Jessica Moreno, Hull's live-in girlfriend, also pleaded guilty to a drug conspiracy charge and
corroborated Hull's testimony. Moreno testified that, in a wiretapped call with a person she identified
as Espinoza, she asked him to supply Hull a half-pound of methamphetamine. In another
conversation, Espinoza instructed Moreno to have Hull meet him at a convenience store and pay
what he owed Espinoza for methamphetamine. Moreno accompanied Hull to this meeting, and
physical surveillance yielded a photo of Espinoza entering his car. Brandi Lopez, who pleaded guilty
to drug conspiracy and firearm charges, testified that Espinoza supplied her a pound of
methamphetamine every two to three days and once requested that she collect money Hull owed
Espinoza for methamphetamine. Lopez sold to over 250 customers from the end of 2014 until her
arrest in August 2015.

-To prove a conspiracy to distribute methamphetamine, the govemment' must prove an agreement to
distribute methamphetamine that the defendant knew of and intentionally joined. See Taylor, 813
F.3d at 1146-47. "Evidence of multiple sales of resale quantities of drugs is sufficient in and of itself
to make a submissible case of a conspiracy to distribute." United States v. Morris, 791 F.3d 910, 913
(8th Cir. 2015) (quotation omitted). Espinoza argues Hull, Moreno, and Lopez's testimony was
"tainted" by their desire to reduce their sentences and thus insufficient to support a conviction. But
"[w]e have repeatediy upheld jury verdicts based solely on the testimony of co-conspirators and
cooperating witnesses, noting that it is within the province of the jury to make credibility assessments
and resolve conflicting testimony." United States v. Harris-Thompson, 751 F.3d 590, 600 (8th Cir.)
(quotation omitted), cert. denied, 135 S. Ct. 415, 190 L. Ed. 2d 301 (2014). Espinoza argues the
government's lack of direct evidence, such as controlled purchases from him or a wiretap on his
phone, makes the evidence of his participation insufficient. But the government may prove a
conspiracy to distribute a controlled substance through circumstantial evidence. See, e.q., United
States v. Jackson, 204 F.3d 812, 814 (8th Cir. 2000). Here, a jury could reasonably infer from the
cooperating conspirators' testimony, the wiretapped phone calls, and the physical surveillance that
Espinoza was guilty of conspiring to distribute methamphetamine.

B. The Firearm Charge. On August 24, 2015, while on traffic patrol, Council Bluffs Police Officer Ty
Boldra stopped a black Mercedes traveling without a front license plate. A search of the driver,
Manuel Espinoza, uncovered a pipe and 0.8 grams of methamphetamine in Espinoza's pockets, and
Officer Boldra arrested Espinoza for possession of drug paraphernalia. An inventory search of
Espinoza's car then discovered a firearm between the driver's seat and center console. Count 10 of
the indictment charged Espinoza with violating 18 U.S.C. §§ 922(g)(2) and (3), which provide: "It
shall be unlawful for any person . . . who is a fugitive from justice [or] . . . who is an unlawful user of
or addicted to any controlled substance . . . to . . . possess in or affecting commerce, any firearm or
ammunition."

The jury found Espinoza guilty of that charge. Espinoza argues the district court erred in denying his
motion for judgment of acquittal because the government's evidence was insufficient to show he was

CIRHOT 5

© 2018 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the
restrictions and terms and conditions of the Matthew Bender Master Agreement.

e

5581030

{)\
Cﬂ



a fugitive from justice or an unlawful drug user when he possessed the firearm. If the evidence was
sufficient to establish one of these alternative elements, we need not consider the other. "[Wlhen a
jury returns a guilty verdict on an indictment charging several acts in the conjunctive . . . the verdict
stands if the evidence is sufficient with respect to any one of the acts charged.” Griffin v. United
States, 502 U.S. 46, 56-57, 112 S. Ct. 466, 116 L. Ed. 2d 371 (1991), quoting Turner v. United
States, 396 U.S. 398, 420, 90 S. Ct. 642, 24 L. Ed. 2d 610 (1970).

We conclude the evidence was sufficient to establish that Espinoza was an unlawful drug user in
possession of a firearm when Officer Boldra found a firearm, glass pipe, and approximately 0.8
grams of methamphetamine in Espinoza's possession during the August 24, 2015 traffic stop. The
government need not prove "contemporaneous use of a controlled substance and possession of a
firearm." United States v. Johnson, 572 F.3d 449, 453 (8th Cir.) (quotation omitted), cert. denied,
558 U.S. 1018, 130 S. Ct. 569, 175 L. Ed. 2d 393 (2009). That Espinoza was found in possession of
a firearm and a user quantity of methamphetamine permitted a rational jury to infer he was an
unlawful methamphetamine user at that time. See United States v. Mack, 343 F.3d 929, 934-35 (8th
Cir. 2003), cert. denied, 540 U.S. 1226, 124 S. Ct. 1524, 158 L. Ed. 2d 167 (2004). Moreover, Brandi
Lopez testified that she used methamphetamine with Espinoza in August 2015; Hull and Moreno
testified they would occasionally smoke methamphetamine with Espinoza.

Alternatively, Espinoza argues the district court abused its discretion in denying his motion for a new
trial under Rule 33 of the Federal Rules of Criminal Procedure. He asserts that "[a] miscarriage of
justice has occurred with the jury's verdict," presumably because the verdict was against the weight
of the evidence. "Motions for new trials based on the weight of the evidence generally are
disfavored, and the district court's authority to grant a new trial should be exercised sparingly and
with caution." United States v. Vore, 743 F.3d 1175, 1181 (8th Cir. 2014) (quotation omitted). As our
brief summary of the trial evidence reflects, the verdict was not against the weight of this evidence.
Therefore, the district court did not abuse its discretion in denying Espinoza a new trial.

ll. The Suppression Issue (Espinoza)

Espinoza moved to suppress evidence seized during the August 24, 2015 traffic stop, arguing (i)
Officer Boldra lacked probable cause for the initial stop; (ii) asking Espinoza to exit the vehicle and
conducting a pat-down search unconstitutionally extended the traffic stop; and (iii) Espinoza did not
voluntarily consent to the pat-down search. After an evidentiary hearing at which Officer Boldra
testified, but Espinoza did not, the district court denied the motion, finding (i) there was probable
cause to make a traffic stop when Boldra followed Espinoza's car because it lacked a front license
plate and then observed its right rear brake light was not operating, as lowa Code § 321.387
requires; (ii) it was reasonable to ask Espinoza to sit in the police cruiser when he did not have a
valid driver's license; and (iii) Espinoza voluntarily consented to a search that revealed a pipe and,
after his arrest for possession of drug paraphernalia, 0.8 grams of methamphetamine. "In considering
the denial of a motion to suppress, we review the district court’s factual findings for clear error and its
legal conclusions de novo." United States v. Evans, 830 F.3d 761, 765 (8th Cir. 2016) (quotation
omitted), cert. denied, 137 S. Ct. 839, 197 L. Ed. 2d 77 (2017).

(i) On appeal, Espinoza first argues that Officer Boldra lacked probable cause to stop his vehicle.
This contention is without merit. An officer "who observes a traffic violation has probable cause to
stop the vehicle and its driver." United States v. Olivera-Mendez, 484 F.3d 505, 509 (8th Cir. 2007).
Boldra observed that Espinoza's rear brake light was not functioning, a violation of lowa law. Boldra
had probabie cause to stop Espinoza's vehicle.

(i) Espinoza argues that Officer Boldra unconstitutionally extended the traffic stop when he
requested that Espinoza accompany him to his cruiser, which was an unreasonable tactic designed
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to delve into subjects not related to the purpose of the stop. "Once the officer makes the traffic stop,
the officer may lawfully check the driver's license and registration, ask the driver about his
destination and purpose, and request that the driver sit inside the patrol car." United States v. Brown,
345 F.3d 574, 578 (8th Cir. 2003). Here, when Espinoza revealed that he lacked a valid driver's
license, the request that he move to Boldra's cruiser was directly retated to proper completion of the
traffic stop because, without a license, Espinoza could not be permitted to drive his vehicle after the
stop. Officer Boldra testified that he typically arrests the driver and impounds the vehicle when a stop
reveals driver's license and equipment violations.

(iii) Finally, Espinoza argues Officer Boldra's pat-down search was unlawful because Espinoza did
not voluntarily consent to the search. "A search conducted pursuant to a valid consent is
constitutionally permissible." United States v. Martin, 982 F.2d 1236, 1238-39 (8th Cir. 1993). The
test for a valid consent to search "is that the consent be voluntary, and voluntariness is a question of
fact to be determined from all the circumstances.” Ohio v. Robinette, 519 U.S. 33, 40, 117 S. Ct.
417, 136 L. Ed. 2d 347 (1996) (quotation omitted). The issue turns not on the defendant's subjective
state of mind, but on whether the officer reasonably believed the defendant consented. See United
States v. Contreras, 372 F.3d 974, 977 (8th Cir. 2004), cert. denied, 546 U.S. 902, 126 S. Ct. 246,
163 L. Ed. 2d 225 (2005). Thus, the government "only needed to prove that it was reasonable [for
Officer Boldra] to believe that [Espinoza's] consent was not the result of ‘duress or coercion, express
or implied." United States v. Cedano-Medina, 366 F.3d 682, 688 (8th Cir.) (citation omitted), cert.
denied, 543 U.S. 1035, 125 S. Ct. 808, 160 L. Ed. 2d 599 (2004).

Officer Boldra testified that, after instructing Espinoza to pull over, he explained that Espinoza had
committed traffic violations and requested his registration, insurance, and driver's license. When
Espinoza had no valid driver's license, Boldra asked him to accompany Boldra to the police cruiser,
intending to write traffic tickets. Espinoza agreed. Before Espinoza entered the cruiser, Boldra asked
if Espinoza had any firearms or knives. Espinoza said no. Boldra then "asked him if he would mind if
| patted him down." In response, Espinoza lifted his arms parallel to the ground. Boldra asked if
Espinoza would put his hand on the vehicle. In response, Espinoza "turns around and puts his hands
on the trunk of his car." Their conversation was in English, though Espinoza's English was "broken"
and Boldra used hand gestures in communicating his requests.

During the pat-down search, Boldra felt a bulge in Espinoza's pocket that Boldra believed to be a
glass pipe used for smoking drugs. Espinoza identified the object as a pipe, removed it from his own
pocket, and placed it on his vehicle's trunk. Boldra arrested Espinoza for possessing drug
paraphernalia, read him Miranda rights in English, resumed the search, and discovered 0.8 grams of
methamphetamine in another pocket. Boldra requested police backup, conducted an inventory
search of Espinoza's car, and discovered the firearm.

Officer Boldra testified that he routinely asks for consent to conduct a pat-down search before a
person enters his police car to protect officer safety, a not unreasonable practice. In addition to
saying "no," it is easy for a person to respond with negative behavior to a request for consent to a
pat-down search, for example, by folding one's arms to prevent the search. By contrast, Espinoza's
response -- raising his arms paraliel to the ground -- gave Officer Boldra a reasonable basis to
believe Espinoza was consenting to the search, consistent with his cooperative response and
demeanor during the traffic stop and reinforced by his willingness to place his hand on his vehicle's
trunk, making access easier, and then retrieving the pipe from his pocket when Boldra asked what it
was.

Espinoza argues that, even if he consented to the search, his limited ability to speak and understand
English rendered his consent involuntary. The district court found there was not "any significant
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language barrier prevent[ing Espinoza] from voluntarily consenting to the pat-down search."
Espinoza initiated a conversation in English before the stop, answered questions in English, and
responded promptly to Boldra's commands and requests in English throughout their encounter.
Based on the totality of the circumstances, we conclude the district court did not clearly err in finding
that Espinoza voluntarily consented to the pat-down search. Compare Contreras, 372 F.3d at 977-78;
Cedano-Medina, 366 F.3d at 687; United States v. Mendoza-Cepeda, 250 F.3d 626, 627, 629 (8th
Cir. 2001).

lll. Ineffective Assistance of Counsel (Tizoc)

Tizoc argues his trial counsel's failure to object to inadmissible and unfairly prejudicial evidence and
closing argument linking Tizoc to the notorious drug cartel in his home state in Mexico, Sinaloa, and
cross examination that "permitt[ed] the jury to hear [rumors] that Tizoc's mother had started to run
the same methamphetamine distribution operations after her son's arrest,” constituted ineffective
assistance of counsel in violation of the Sixth Amendment. See Strickland v. Washington, 466 U.S.
668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). Because ineffective assistance claims are usually
best litigated in collateral proceedings, we consider a claim on direct appeal only "where the record
has been fully developed, where not to act would amount to a plain miscarriage of justice, or where
counsel's error is readily apparent.” United States v. Thompson, 690 F.3d 977, 992 (8th Cir. 2012)
(quotation omitted), cert. denied, 568 U.S. 1240, 133 S. Ct. 1611, 185 L. Ed. 2d 599 (2013). "The
ineffective assistance standard is highly deferential to an attorney's judgment, particularly on issues
such as whether to object to the introduction of evidence at trial." United States v. Calhoun, 721 F.3d
596, 604 (8th Cir. 2013). Here, we have no showing of why Tizoc's trial counsel did not make the
objections in question. Accordingly, we will follow our normal practice and not consider this claim on
direct appeal See id.

IV. Sentencing Issues

A. Espinoza. Espinoza argues the district court committed clear error by imposing a three-level
enhancement for his "manager or supervisor" role in the conspiracy offense. see U.S.S.G. §
3B1.1(b). The contention is without merit. Espinoza's Presentence Investigation Report (PSR)
recommended the enhancement, resuiting in a total recommended offense level of 43. At
sentencing, the district court agreed with Espinoza's objection, declined to impose a role
enhancement, and adjusted the total offense level to 40.

B. Tizoc. Tizoc's advisory sentencing guidelines range was life imprisonment based on a maximum
total offense level of 432 and his Category | criminal history. The district court varied downward and
sentenced him to 300 months in prison. On appeal, Tizoc argues the court erred in applying two
sentencing enhancements, findings we review for clear error. See United States v. Rivera-Mendoza,
682 F.3d 730, 733 (8th Cir. 2012); Morris, 791 F.3d at 914. He also argues the court committed two
procedural errors and imposed a substantively unreasonable sentence.

1. The Importation Enhancement. The guidelines impose a two-level enhancement "[iJf . . . the
offense involved the importation of . . . methamphetamine™ and the defendant is not subject to a
mitigating role adjustment. U.S.S.G. § 2D1.1(b)(5). Tizoc argues the evidence was insufficient to
establish by a preponderance of the evidence that the conspiracy involved imported
methamphetamine. Like the district court, we disagree.

At trial, Diane Cervantes, Tizoc's self-described "second mother," testified that Tizoc explained he
laundered cash from his drug distribution operations by buying cars using drug proceeds, repairing
them in Omaha, and exchanging them for drugs in Mexico. She testified that Tizoc would
sometimes transport drug money to Mexico and receive shipments of Mexican-originated drugs.
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Tizoc argues other evidence conflicts with Cervantes's testimony -- Joel Rodriguez Gomez, who
worked at the Z Street garage, testified that an SUV delivered methamphetamine shipments to the
garage and, on one occasion, he saw Tizoc provide the driver a suitcase containing cash. If he were
paying with repaired cars in Mexico, as Cervantes testified, Tizoc argues, he would not have had to
pay for the shipments. The testimony was not clearly inconsistent, and if it were, "the district court's
credibility findings are virtually unassailable on appeal.” United States v. Willis, 433 F.3d 634, 636
(8th Cir.), cert. denied, 549 U.S. 860, 127 S. Ct. 144, 166 L. Ed. 2d 105 (2006). In addition, Special
Agent Neily testified that most methamphetamine in the United States originates from Mexico, and
there was evidence that Tizoc and his subordinates rotated taking trips there. As in Rivera-Mendoza,
682 F.3d at 733-34, the evidence supported the district court's finding by a preponderance of the
evidence that the conspiracy involved the knowing importation of methamphetamine, whether or not
the enhancement requires proof that the defendant knew of the importation.

2. The Role Enhancement. The sentencing guidelines impose a four-level enhancement "[ilf the
defendant was an organizer or leader of a criminal activity that involved five or more participants or
was otherwise extensive.” U.S.5.G. § 3B1.1(a). Indicia of a leadership role include "the exercise of
decision making authority, the nature of participation in the commission of the offense . . . the degree
of participation in planning or organizing the offense . . . and the degree of control and authority
exercised over others." § 3B1.1, comment. (n.4). A defendant "need organize or lead only one
participant to trigger the enhancement.” United States v. Maxwell, 778 F.3d 719, 736 (8th Cir.)
(quotation omitted), cert. denied, 135 S. Ct. 2827, 192 L. Ed. 2d 864 (2015). Tizoc argues the district
court clearly erred because the evidence was insufficient to establish his organizational or leadership
role.

We conclude that ample evidence supports the leadership enhancement. Hull testified Tizoc's
runners would have to obtain his permission before selling methamphetamine to Hull on credit,
demonstrating both decision-making authority and control over subordinate conspirators. See Morris,
791 F.3d at 914. Hull and Ramon Espinoza, who bought methamphetamine for resale from Tizoc,
testified he would personally confront them when they fell behind on their drug debt, evidencing
management of the conspiracy's financial operations. A text-message exchange in which a Tizoc
customer asked an associate to find out what Tizoc would charge for a particular quantity of
methamphetamine purchases was evidence of his price-setting authority. See Willis, 433 F.3d at
636.

3. Procedural Error. Tizoc asserts the district court committed two procedural sentencing errors.
These claims were not raised at sentencing so we review for plain error. See United States v. Kirlin,
859 F.3d 539, 543 (8th Cir.), cert. denied, 138 S. Ct. 405, 199 L. Ed. 2d 298 (2017).

First, Tizoc argues the district court erred in failing to address mitigating sentencing factors under 18
U.S.C. § 3553(a) -- he has a wife and newborn child; a reduced sentence would adequately deter a
first-time offender; and he was young when he became involved in the conspiracy. After stating it
reviewed the PSR and both sides' sentencing memoranda, the district court explicitly weighed
Tizoc's youth, lack of criminal history, and the need to avoid unwarranted sentencing disparities in
fashioning the sentence. The court explained that it "appreciate[d] and underst[ood]" Tizoc's
sentencing recommendation, but concluded that the seriousness of Tizoc's offense warranted a
greater sentence. The court's discussion of the § 3553(a) factors was more than adequate. There
was no procedural error. See Rita v. United States, 551 U.S. 338, 359, 127 S. Ct. 2456, 168 L. Ed.
2d 203 (2007).

Second, Tizoc argues the district court based its sentence on clearly erroneous facts -- that Tizoc's
involvement was "big" and the criminal enterprise was "extraordinarily dangerous for a lot of people.”
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Procedural error can include "selecting a sentence based on clearly erroneous facts." United States
v. Feemster, 572 F.3d 455, 461 (8th Cir. 2009) (en banc) (quotation omitted). Tizoc has not shown
the district court clearly erred, let alone plainly erred, in describing his involvement as "big" and the
enterprise as "extraordinarily dangerous." Though Tizoc characterizes the operation as mid-size, the
PSR attributed 32.98 kg of methamphetamine to Tizoc, and the court found that he exercised an

- organizational or leadership role in the conspiracy. The district court's description of the enterprise as
"extraordinarily dangerous" was supported by evidence the operation relied on threats of physical
violence, the multiple firearms found at the Z Street garage, and Ramon Espinoza's testimony that
Tizoc made threatening statements causing Espinoza to fear for his life when he fell behind in
paying his drug debt. The district court did not commit plain procedural error by basing its sentence
on clearly erroneous facts.

4. Substantive Unreasonableness. Tizoc argues the 300-month sentence is substantively
unreasonable, an issue we review for abuse of discretion, "bearing in mind that, when a district court
has sentenced a defendant below the advisory guidelines range, it is nearly inconceivable that the
court abused its discretion in not varying downward still further." Maxwell, 778 F.3d at 734 (quotation
omitted).

Tizoc argues the sentence is substantively unreasonable because it creates a significant disparity
with co-defendants his PSR deemed most culpable -- Salvador Nunez-Trejo, Hull, and Espinoza. But
Nunez-Trejo and Hull both pleaded guilty, and Hull cooperated with the government, prompting a
substantial-assistance motion under U.S.S.G. § 5K1.1. See United States v. Gallegos, 480 F.3d 856,
859 (8th Cir. 2007). Espinoza, the only co-defendant who went to trial, had a lower guidelines range
because he did not receive a role enhancement. See United States v. Frausto, 636 F.3d 992, 997-98
(8th Cir. 2011). There is no unwarranted sentencing disparity between defendants whose "conduct
and record" are different from Tizoc's. Maxwell, 778 F.3d at 736. The district court did not abuse its
discretion in granting a considerable downward variance but still imposing a substantial sentence
based on Tizoc's significant involvement in a serious drug conspiracy offense.

The judgments of the district court are affirmed.

Footnotes

1

The Honorable James E. Gritzner, United States District Judge for the Southern District of lowa.
2

In fact, the PSR calculated an offense level of forty-eight, which the district court effectively adopted
in rejecting all of Tizoc's sentencing-enhancement objections. But, under U.S5.S.G. Ch. 5, Pt. A,
comment. (n.2), "[a]n offense level of more than 43 is to be treated as an offense level of 43."
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Opinion

Opinion by: JAMES E. GRITZNER

Opinion

ORDER

This matter comes before the Court on post-trial motions by Defendants Manuel Espinoza (Espinoza)
and Jose Luis Tizoc (Tizoc) (collectively, Defendants). Defendant Espinoza moves for judgment of
acquittal pursuant to Fed. R. Crim. P. 29(c) and for a new trial pursuant to Fed. R. Crim. P. 33.
Defendant Tizoc also moves for judgment of acquittal pursuant to Fed. R. Crim. P. 29(c) and for a
new trial pursuant to Fed. R. Crim. P. 33 (collectively, the Motions). The Government resists. No
party requested a hearing on this matter, and the Court finds a hearing is not necessary to resolve
the Motions. The Motions are fully submitted and ready for disposition.

i. BACKGROUND1

On December 21, 2015, a Second Superseding Indictment charged Defendant Espinoza with
conspiracy to distribute methamphetamine, in violation of 18 U.S.C. §§ 841(a)(1), 841(b){1)(a), and
846, and with of unlawful possession of a firearm by a prohibited person, in violation of 18 U.S.C. §§
922(g9)(2), (3), and 924(a)(2). The Second Superseding Indictment also charged Defendant Tizoc
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with conspiracy to distribute methamphetamine, in violation of 18 U.S.C. §§ 841(a)(1), 841(b){(1)}(a),
and 846. The Second Superceding Indictment alleged that beginning at least as early as November
2014 and continuing up to and including September 2015, Espinoza and Tizoc conspired with each
other or with other persons to distribute at least 50 grams of actual methamphetamine or at least 500
grams of a mixture or substance containing methamphetamine. The Second Superseding Indictment
also alleged that on or about August 24, 2015, Espinoza, being a fugitive from justice or an unlawful
user or addicted to a controlled substance, knowingly possessed a firearm. Espinoza and Tizoc pled
not guilty against each of the counts against them and proceeded to trial. A jury trial commenced on
June 20, 2016. On June 24, 2016, after the close of the Government's case-in-chief, Defendants
each moved for judgment of acquittal; those motions were renewed at the close of all the evidence.
The Court denied the motions and submitted the case to the jury on June 27, 2016. The jury returned
its verdict on June 27, 2016, finding Defendants guilty on all counts charged. On July 1, 2016,
Espinoza filed his Motion for Judgment of Acquittal or New Trial, and on July 5, 2016, Tizoc filed his
Motion for Judgment of Acquittal or New Trial.

During the trial, the jury heard evidence through the testimony of lay witnesses and law enforcement
offers, including the following:

Special Agent Michele Neily (SA Neily) of the Federal Bureau of Investigation (FBI) testified as the
case agent for the FBI's investigation of the Defendants. SA Neily testified generally about the FBI's
investigation, including about evidence collected from wiretaps and physical surveillance of
Defendants and other co-defendants, as well as the FBI's surveillance of the garage located at 2636 -
Z Street (the Z Street Garage) in Omaha. Regarding Espinoza, SA Neily testified that an FBI wiretap
of a phone used by Richard Hull intercepted phone calls with Espinoza in which Espinoza discussed
methamphetamine transactions or related debts with codefendants Richard Hull and Jessica Moreno.
Several audio recordings of such phone calls were entered into evidence and published for the jury.
SA Neily, as well as Detectives Greg Chase and John Focht from the Southwest lowa Narcotics Task
Force, testified regarding surveillance of physical meetings between Espinoza, Hull, and Moreno.
Regarding Tizoc, SA Neily testified regarding search warrants that were executed on September 23,
2015, including at locations believed to be Tizoc's residence at the time of his arrest (11011
Washington Street, Omaha) and the location where Tizoc was arrested (2636 Z Street, Omaha), and
the items found at those locations associated with drug trafficking. SA Neily also testified regarding
contacts between phones believed to be used by Tizoc and phones subject to FBI wiretaps;
recordings of certain phone calls were placed into evidence and published for the jury.

Officer Ty Boldra (Boldra) of the Council Bluffs Police Department testified about his traffic stop of
Espinoza on August 24, 2015 in Council Bluffs, lowa. Boldra testified that the vehicle that Espinoza
was driving contained a loaded firearm next to the front seat, and Espinoza later admitted to
possession of the firearm in a post-Miranda interview. Boldra also testified that during the course of
the traffic stop, he searched Espinoza's person and recovered a small amount of methamphetamine
and a methamphetamine pipe.

Richard Hull (Hull), a co-defendant in this case, testified about both Espinoza and Tizoc. Regarding
Espinoza, Hull testified that he purchased methamphetamine from Espinoza in 1- to 2- pound
quantities. Hull also testified that he would use methamphetamine with Espinoza, and that when
Espinoza was arrested in August 2015, Hull bailed Espinoza out of jail in exchange for a quantity of
methamphetamine. Hull also testified that he gave Espinoza firearms. Regarding Tizoc, Hull
testified that he knew Tizoc as "Junior" and identified him in the courtroom. Hull testified that he
frequently purchased methamphetamine from Tizoc, in quantities up to one pound, and received
methamphetamine in Omaha from either Tizoc or from "runners." Hull testified that Tizoc was the
leader of the group of individuals that supplied him with methamphetamine, a group that included
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co-defendant Salvador Nunez Trejo (Nunez Trejo), also known as "Dopey." Hull testified that he
purchased one pound of methamphetamine from Tizoc right before his arrest on September 23,
2015.

Detective Greg Carrico of the La Vista, Nebraska, Police Department and an FBI Task Force Officer,
testified regarding Tizoc's arrest on September 23, 2015. Carrico testified that Tizo¢ was surveilled
traveling from the house located at 11011 Washington Street in Omaha to the Z Street Garage,
where he was eventually arrested. Carrico testified that two cell phones were seized from Tizoc's
person, which contained contact information for the most recent phone number for Nunez Trejo as
well as two phone numbers for Richard Hull that were subject to the FBI's wiretap.

Officer Brehon Ness of the Seattle, Washington, Police Department testified about a prior arrest of
Espinoza in the state of Washington in 2005 for possession of a methamphetamine pipe. Ness
testified about an arrest warrant that was later issued for Espinoza, who spent a short time in jail
following his arrest but did not appear as required for further proceedings. The Government
introduced into evidence documents from King County, Washington, ordering Espinoza to appear in
court and signed by Espinoza. :

Jessica Moreno (Moreno), a co-defendant in this case, testified about the quantity and frequency with
which Hull would purchase methamphetamine from Espinoza. Moreno testified that she sometimes
acted as an interpreter for Hull in conversations with Espinoza and identified Espinoza's voice on
wiretap audio recordings admitted as evidence that included discussions about methamphetamine
transactions. Moreno also testified that she used methamphetamine with Hull and Espinoza at Hull's
residence. Moreno testified that she had never met Tizoc but testified that she understood "Junior"
to be Hull's primary source of methamphetamine.

Brandi Ventura Lopez (Lopez) testified that Espinoza supplied her with methamphetamine for
distribution. Lopez testified that she frequently purchased 1 pound quantities of methamphetamine
from Espinoza and maintained approximately 250 methamphetamine customers in Omaha and
Council Bluffs. Lopez also testified that she went to Hull's home in Council Bluffs to collect money for
Espinoza.

Ramon Espinoza, who served as a paid source for law enforcement, testified about Tizoc. Ramon
Espinoza testified that he initially purchased methamphetamine from Jaime Castillo Gomez (Castillo
Gomez), a co-defendant in this case, and through Castillo Gomez eventually met Tizoc and another
individual that Ramon Espinoza knew as "Gordo." Ramon Espinoza testified that he purchased
methamphetamine from Tizoc in 2013 and 2014 and that methamphetamine distribution activities
were centered at the Z Street Garage. Ramon Espinoza testified that he grew in deeper debt to
Tizoc and began to fear for his safety, in part due to weapons he observed in Tizoc's possession at
the Z Street Garage. Ramon Espinoza testified that he began working as a paid source for law
enforcement and purchased methamphetamine at law enforcement's direction from Castillo Gomez.

Diane Cervantes (Cervantes) testified that she had known Tizog since his youth, had a close
relationship with him, and that he often went by the nickname of "Junior." Cervantes testified that
Tizoc told her that he was involved in methamphetamine distribution and traveled to Mexico for that
purpose. Cervantes testified that she rented a house for Tizoc at 11011 Washington Street in
Omaha in her name and also placed the utilities in her name. Cervantes also testified that she wired
money to Mexico in her name at Tizoc's request, and the government introduced evidence of wire
transfer receipts seized at the 11011 Washington Street residence bearing Cervantes's name.
Cervantes testified that a few days before Tizoc's arrest, Tizoc asked her to help find a new garage
location. Cervantes also identified the individuals known as "Bocho" and "Chepe" as associates of
Tizoc who traveled between Mexico and the United States as part of the methamphetamine
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business.

Joel Rodriguez Gomez (Rodriguez Gomez) testified about the activities at the Z Street Garage.
Rodriguez Gomez testified that he began working at the Z Street Garage in 2013, painting vehicles
for his cousin, Castillo Gomez, out of Bay 2 of the Z Street Garage. Rodriguez Gomez testified that
Tizoc gave him money to rent Bay 1 of the Z Street Garage, and that he observed vehicles
containing methamphetamine at Bay 1, including two weeks before Tizoc's arrest. Rodriguez Gomez
testified that on occasions methamphetamine was unloaded at the garage and replaced with cash.
Rodriguez Gomez also testified that after Tizoc's arrest, he went back to the Z Street Garage,
located methamphetamine that had been hidden in the garage, and gave it to Tizoc's mother.

Loretta Hardesty (Hardesty) testified that she had purchased methamphetamine from Tizoc since
2010. Hardesty testified that she contacted a phone subject to a Government wiretap intending to
reach Tizoc and purchase methamphetamine, which she sometimes purchased in distribution
amounts. Hardesty also testified that other individuals delivered methamphetamine to her.

Il. DISCUSSION
A. Motions for Judgment of Acquittal

Federal Rule of Criminal Procedure 29(a) directs the Court to "enter a judgment of acquittal of any
offense for which the evidence is insufficient to sustain a conviction." The standard the Court applies
to a motion seeking to set aside a jury verdict is "very strict, and the jury's verdict is not to be lightly
overturned.” United States v. Rodriguez-Ramos, 663 F.3d 356, 361 (8th Cir. 2011) (citation and
internal quotation marks omitted). In evaluating whether the evidence is insufficient to sustain
Defendant's conviction, the Court views the evidence in the light most favorable to the verdict and
draws all reasonable inferences in its favor. United States v. Battle, 774 F.3d 504, 515 (8th Cir.
2014).

The Court will not grant a motion for judgment of acquittal on a count "if any rational trier of fact
could have found the essential elements of the crime beyond a reasonable doubt.” United States v.
Worthey, 716 F.3d 1107, 1113 (8th Cir. 2013} (citation and internal quotation marks omitted). When
evaluating a motion for acquittal, the Court "does not weigh the evidence or the credibility of the
witnesses." United States v. Wiest, 596 F.3d 906, 910 (8th Cir. 2010). Rather, credibility
determinations are "the province of the jury." United States v. Chavez, 230 F.3d 1089, 1091 (8th Cir.
2000).

Defendants both argue that the evidence presented at trial was insufficient for the jury to find each
guilty on the charge of conspiracy to distribute methamphetamine. To be convicted of conspiracy to
distribute methamphetamine under 21 U.S.C. § 841(a)(1), (b)(1)(A), and 846, the Government must
prove beyond a reasonable doubt (1) an agreement or understanding among two or more persons to
distribute methamphetamine; (2) that the defendant voluntarily or intentionally joined in the
agreement or understanding, and (3) at the time the defendant joined in the agreement or
understanding, he knew the purpose of the agreement or understanding. United States v.
Corrales-Portillo, 779 F.3d 823, 832 (8th Cir. 2015).2

Espinoza argues that a judgment of acquittal should be granted in that "the jury was not presented
with any credible evidence that Manuel Espinoza was involved in a conspiracy to distribute
methamphetamine." Espinoza Br. at 6, ECF No. 560-1. Espinoza argues that the testimony of Hull
cannot be used to prove Espinoza's guilt because alternative explanations existed for their
interactions, and that the testimony of Hull, Moreno, and Lopez was produced in response to a desire
to reduce their own sentences. However, it is up to the jury to determine whether the evidence
presented was credible. Chavez, 230 F.3d at 1091. The evidence, if believed, was sufficient for the
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jury to conclude that Espinoza entered into an unlawful agreement. Similarly, whether the testimony
of Hull, Moreno, and Lopez was influenced by their hope of receiving a reduced sentence is a
question properly for the jury to decide. See United States v. McKay, 431 F.3d 1085, 1094 (8th Cir.
2005) (credibility of cooperating witnesses is a matter for the jury).

Tizoc also argues that the jury was presented with no credible evidence that Tizoc was involved in a
conspiracy to distribute methamphetamine. Tizoc argues that the Government's case was entirely
circumstantial, as Tizoc was not arrested with drugs or marked money, observed in a controlled buy,
and was in Mexico during parts of August and September 2015. Initially in direct response to that
argument, conspiracy charges may be proved with circumstantial evidence. E.g., Corralles-Portillo,
779 F.3d at 832; Chavez, 230 F.3d at 1090. Weighing the evidence, the jury was entitled to find that
Tizoc entered into a conspiracy to distribute methamphetamine even though he was located in
Mexico during a portion of the time that the alleged conspiracy existed. See United States v.
Anderson, 654 F.2d 1264, 1270-71 (8th Cir. 1981) (conspirator need not be physically present for all
transactions). Further, the argument ignores the direct evidence in the case from witnesses involved
in specific transactions and relationships with Tizoc. '

Espinoza also argues that the evidence was insufficient for the jury to find that he was a prohibited
person in possession of a firearm. To be convicted of being a prohibited person in possession of a
firearm under 18 U.S.C. §§ 922(g)(2)-(3), the Government must prove (1) that Espinoza knowingly
possessed a firearm; (2) that at the time Espinoza possessed the firearm, he was a fugitive from
justice or was addicted to or an unlawful user of a controlled substance; and (3) that the firearm was
transported across a state line during or before Espinoza's possession of it. 18 U.S.C. §§ 922(g)(2),
(3); United States v. Johnson, 572 F.3d 449, 453 (8th Cir. 2009) Espinoza only challenges the
sufficiency of the evidence with respect to the jury's finding that Espinoza was a fugitive from justice
or was addicted to or an unlawful user of a controlled substance. Espinoza argues that he was not a
fugitive from justice because the evidence did not show that he was aware of any outstanding
warrants in Washington or that he left Washington with the intent to avoid prosecution. Espinoza also
argues that any evidence regarding Espinoza's drug use was not sufficiently tied temporally to his
August 24, 2015, arrest with a firearm.

Regarding the former argument, the Government presented evidence that Espinoza knew that
charges were pending against him and left the State of Washington with the intent to avoid arrest.
The Government presented court documents from King County, Washington, signed by Espinoza,
ordering Espinoza to appear for further proceedings. The jury was entitled to infer from this evidence
that Espinoza knew of pending charges and left the State of Washington with the intent to avoid
answering those charges. See United States v. Whirlwind Soldier, 499 F.3d 862, 866 (8th Cir. 2007) -
(the court must draw all reasonable inferences from the evidence that supports the jury's verdict).
Moreover, a reasonable jury could have determined that Espinoza was addicted to or an unlawful
user of a controlled substance during the time that Espinoza possessed the firearm. It is not
necessary that the Government provide evidence of "contemporaneous use of a controlled
substance and possession of a firearm.” Johnson, 572 F.3d at 453-54. The Government provided
evidence that Espinoza used methamphetamine at Richard Hull's residence and was arrested with a
methamphetamine pipe and a quantity of methamphetamine consistent with personal use. Richard
Hull testified that after Espinoza was arrested on August 24, 2015, Hull bailed Espinoza out of jail in
exchange for 1.5 ounces of methamphetamine and also gave Espinoza another firearm. The jury
was entitled to conclude from the evidence presented at trial that Espinoza was addicted to or an
unlawful user of a controlled substance.

Thus, the Court concludes that the evidence presented at trial was sufficient for a reasonable jury to
find Defendants guilty of the counts charged beyond a reasonable doubt, and denies Defendants'
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Motions for Judgment of Acquittal.
B. Motions for New Trial

Defendants also move for a new trial pursuant to Rule 33 of the Federal Rules of Criminal
Procedure. "Upon the defendant's motion, the court may vacate any judgment and grant a new trial if
the interest of justice so requires." Fed. R. Crim. P. 33(a). When considering a Rule 33 motion for a
new trial, "a district court may 'weigh the evidence, disbelieve witnesses, and grant a new trial even
where there is substantial evidence to sustain the verdict." United States v. Amaya, 731 F.3d 761,
764 (8th Cir. 2013) (quoting United States v. Campos, 306 F.3d 577, 579 (8th Cir. 2002)). Yet
“[d]espite the broad discretion district courts enjoy under this rule, [the Eighth Circuit Court of
Appeals has] endeavored to remind courts that the discretion has limits and the courts must exercise
the Rule 33 authority sparingly and with caution.” Id. (citation and internal quotation marks omitted).

Espinoza argues that he received an unfair trial due to the Court's denials of Espinoza's motions in
limine and the overruling of Espinoza's objections to the jury instructions, as previously articulated in
Espinoza's Motion for Judgment of Acquittal made during trial. Before the trial, Espinoza moved to
preclude the Government from introducing evidence about his 2005 arrest in Washington pursuant to
Federal Rule of Evidence 404(b), and during trial, Espinoza moved to preclude the Government from
introducing evidence concerning any attempt by Espinoza attempting to avoid arrest in Colorado and
video of Espinoza's traffic stop in Utah in October 2015. The Court denied Espinoza's motions
regarding the Washington arrest. As a result of an agreement of the parties during the trial, the video
“from Utah was never entered into evidence. A miscarriage of justice did not occur. The Court also
does not find that the instructions delivered to the jury resulted in a miscarriage of justice. The issues
raised by Espinoza are "no more compelling on the issue of a new trial than [they were] on the issue
of judgment of acquittal." United States v. Hawkins, 548 F.3d 1143, 1149 (8th Cir. 2008) (citation and
internal quotation marks omitted). Similarly, the Court finds that Espinoza's guilty verdict is not
against the weight of the evidence, and the Court will deny Espinoza's Motion for New Trial.

Tizoc argues that he received an unfair trial because the Court denied a number of his pretrial
motions as well as certain motions in limine during trial. On March 28, 2016, Tizoc moved for a bill
of particulars, to compel disclosure of any witnesses the Government planned to use to rebut an alibi
defense, to compel disclosure of the Government's intent to use co-conspirator statements at trial,
and to compel disclosure of certain materials pursuant to Brady v. Maryland, 373 U.S. 83, 83 S. Ct.
1194, 10 L. Ed. 2d 215 (1969). After a hearing held on March 31, 2016, Magistrate Judge Celeste F.
Bremer denied these motions on April 20, 2016, finding that the Government had satisfied its
discovery obligations, except that the Government was required to identify trial witnesses in advance
of trial and provide copy of those witnesses' prior statements. On April 22, 2016, Tizoc filed a motion
for reconsideration regarding these motions, which the Court denied on April 28, 2016. Also on
March 28, 2016, Tizoc moved to suppress evidence at trial of previous eyewitness-identifications of
Tizoc made to law enforcement offers. After a hearing on April 25, 2016, the Court denied this
motion. Tizoc again filed a motion to suppress evidence of eyewitness identification on June 8,
2016, which the court denied on June 14, 2016. On June 13, 2016, Tizoc filed a motion in limine to
exclude other evidence including testimony from Ramon Espinoza, testimony of Diane Cervantes,
and certain photographs from a Blackberry phone seized at Tizoc's residence at 11011 Washington
Street. The motion was granted in part and denied in part, but most notably, Ramon Espinoza and
Diane Cervantes were allowed to testify at trial and data from the Blackberry phone was entered into
evidence. Meanwhile, before trial the Government moved to exclude expert testimony Tizoc
planned to present from Professor Brian Bornstein regarding the reliability of eyewitness testimony
and also moved to exclude testimony from Special Agent Doug Reisz from the Department of
Homeland Security. The Court granted the former motion and denied the latter.3
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Tizoc argues that the Court's rulings led to an unfair trial because he was surprised by the
prosecution’s theory advanced at trial and was denied advance disclosure of eyewitnesses' identities.
But Tizoc does not explain how he believes the prosecution's theory changed at trial, and Tizoc was
able to impeach both lay witnesses and law enforcement officers at trial regarding any prior
erroneous identifications of Tizoc that were made. Similarly, Tizoc argues that he was denied
pre-trial procedures to pursue his motions, but does not identify what procedures were warranted or
how he was prejudiced by their absence. Moreover, the Court held a two-and-a-half hour hearing,
with witnesses, regarding Tizoc's Motion to Suppress evidence of prior eyewitness investigations.
The Court thus finds that the pretrial procedures for resolving Tizoc's motions were sufficient.

Tizoc also argues that he received an unfair trial because individuals were allowed to incorrectly
identify him at trial. Again, Tizoc does not identify which individuals incorrectly identified him at trial,
and the Court finds that the Government sufficiently established that the individuals who identified
Tizoc in open court were familiar with him, had continued dealings and relationships with him, and
could recognize him. To the extent that witnesses testified regarding eyewitness identifications made
to investigators in advance of trial, Tizoc was able to ascertain whether any such identifications were
erroneous through cross-examination. Tizoc argues that he received an unfair trial because the court
excluded testimony from his proposed expert regarding eyewitness identifications, but the Court
properly held that the proposed testimony was not relevant because it did not pertain to
identifications of Tizoc in court by witnesses familiar with the defendant.

Finally, Tizoc argues that his trial was unfair because the Court overruled various objections at trial,
including objections to jury instructions, and allowed certain photos of Tizoc holding a gun to be
admitted into evidence. The Court finds, as above, that the instructions delivered to the jury were
proper, and that the photographs of Tizoc were relevant to the Government's case and not unduly
prejudicial. Moreover, the Court finds that Tizoc's guilty verdict was not against the weight of the
evidence, and a miscarriage of justice has not occurred. See United States v. Worman, 622 F.3d
969, 978 (8th Cir. 2010) ("A district court will upset a jury's finding only if it ultimately determines that
a miscarriage of justice will occur."). Thus, the Court will deny Tizoc's Motion for New Trial.

IIl. CONCLUSION

For the reasons stated, Defendant Espinoza's Motion for Judgment of Acquittal or New Trial, ECF
No. 560, must be denied. Defendant Tizoc's Motion for Judgment of Acquittal or New Trial, ECF No.
563, must be denied.

IT IS SO ORDERED.
DATED this 4th day of August, 2016.
/s/ James E.Gritzner
JAMES E. GRITZNER, Senior Judge
UNITED STATES DISTRICT COURT

Footnotes

1

The Court states the facts "in the light most favorable to the jury's verdict." United States v. Worthey,
716 F.3d 1107, 1109 (8th Cir. 2013) (citation and internal quotation marks omitted).

lyhcases ’ ' 7

© 2018 Matthew Bender & Company, Inc., a member of the LexisNexis Group. Al rights reserved. Use of this product is subject to the
restrictions and terms and conditions of the Matthew Bender Master Agreement.

156551030



2

The Second Superseding Indictment also alleged that both Defendants were involved in a conspiracy
to distribute at least 50 grams or more of actual methamphetamine and at least 500 grams or more
of a mixture and substance containing methamphetamine. The witness testimony summarized above
included evidence exceeding these amounts as to both Defendants.

3

The Court repeatedly found Tizoc's challenges to identification testimony to be misplaced. While
there had been some misidentification in the early stages of the investigation of the conspiracy, the
pivotal witnesses presented at trial were not one-time observers of an event and a person. They
were people who testified they knew the Defendant well and had been personally involved with the
Defendant over time. ’
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