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?e‘ﬁiﬁbn‘er Jarnes ESnuth who-was convicted iri 2003 of twé-coints-of rape; brings

‘this prose ;sﬁxtli petition to reinv_eis_tjqfisﬂi;cﬁén in the: mal court to consider apctmonfor

wnt of error coram nobis. Hecontcnds -‘t’ha“t;; ¢5) hj’,s;tn”t'g‘hts;ﬂ.,t}n_d'qr‘f;Mfra;M'c‘z .. Arizotia; 384

US:.436:(1966), were violated; (2) the bench/arrest vwa‘rfént:wasei'nval'ié”,vi'sécaﬁse At wis niot

:s__igne&? by -ajudge; and (3) -’tﬁ‘a’lcbii‘nsﬁél ‘was ineffective. .‘Sécausé‘ Smlthh as n._o_'t' 'aemons‘tratc‘d '
in the petition that the writ should issue; the petition is denied.

The tral court cannot émc;.'rtai‘n.'é'-pct;i‘fidh for writ: of error coram Qobi’s' after a

judgment,h‘as been affirmed on appeal.unless this:court grants i)erjia‘ission‘. Newman v. Stale,

. ‘20(‘3:'\9"1&‘17}:. ‘.539,» 354,-5.'W,3d 61. <A writ of €Iror coram nobis is ‘an,extm‘o‘fdiqarﬁy '_ faré

}emcdy, State v. LuArin‘;ores 341 Ark. 397,17 SW’Sd 87 (2000) .; . Cgr’_am nobis procecdmgs

arc attended by a strong presumption that the judgment of conviction is valid, Green v.




State, 2016 Ark. 386, 502 S.W.3d 524. The function of the writ is to secure relief from a
judgment rendered while there existed some fact that would have prevented its rendition if
it had been known to the trial court and that, through no negligence or fault of the
defendant, was not brought forward before rendition (;f the judgment. Newsman, 2009 Ark.
539, 354 S.W.3d 61. The petitioner has the burden of demonstrating a fundamental error
of fact extrinsic to the record. Roberis v. State, 2013 Ark. 56, 425 S.W.3d 771. |

The writ is allowed under compelling circumstances to achieve justice and to address
errors of the most fundamental nature. Id. A writ of error coram nobis is available for
addressing certain errors that are found in one of four categories: (1) insanity at the time of
trial, (2) a coerced guilty plea, (3) material evidence withheld by the prosecutor, or {4) a
third-party confessionto the crime during the time between conviction and appeal. Howard
v. State, 2012 Ark. 177, 403 S.W.3d 38. A court is not required to accept the allegations in
a petition for writ of error coram nobis at face value. Jackson v. State, 2017 Ark. 195, 520
S.W.3d 242.

1. Miranda Warnings

Smith argues that his conviction was obtained through the perjured testimony of

Detective Hill, primarily based on his assertions that she; did ﬁot advise him of any Miranda

rights when she testified that she did. Specifically, he alleges that he did not sign the waiver
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form on July 21, 1999, but rather, signed it on August 18, 1999, and that the form was

backdated to July 21, 1999, Nevertheless, Smith does not make any assertion that the facts

surrounding the signing of his Miranda rights form were facts of which he was unaware at
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the time of trial. Morcover, Smith has offered no proof that the State knowingly utilized



false testimony or suborned perjury, and we have held that a petitioner’s allegation that a
witness gﬁve false testimony at trial, in and of itself, does not give rise to a showing of a
fundamental error that requires issuance of the writ. Chatmon v. State, 2017 Ark. 229. The
writ of error coram nobis does not lie to correct an issue of fact that has been adjudicated
or for alleged false testimony at trial. Id.

Additionally, with these claims regarding the signing of the Miranda rights form,
Smith also challenges Hill’s testimony with respect to when he was arrested, as he alleges he
did not sign the Miranda rights form until after he had been arrested—not-when he gave his
statements as indicated by Detective Hill’s testimony and the time and date the rights form
was signed. As noted previously, Smith does not make any assertion that the facts

surrounding his arrest were facts of which he was unaware at the time of trial. See Biggers
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v. State, 317 Ark. 414, 878 S.W.2d 717 (1994) (holding that even an illegal arrest, standing

alone, does not vitiate a valid ;onviction). Smith fails to demonstrate that the writ should

issue because he failed to establish an error of fact extrinsic to the r‘ecqrd that could not have
been raised in the tr'iél court. Roberts, 2013 Ark. 56, 425 S.W.3d 771.

11. Bench/Arrest Warrant

In this Smith’s sixth petition for a writ of coram nobis, he again argues that his arrest

\iﬁs illegal because no judge had signed the bench warrant for his arrest. Tn his forth petition,

we held that this #llegation was not a cognizable ground for granting coram nobis relief.

Smith v. State, 2016 Ark. 201, at 4-5, 491 S.W.3d 463, 466 (per curiam). Smith also raised

this same allegation in his fifth petition, which was dismissed by t’ﬁis court on August 3,

2017, without written opinion. However, because Smith has again raised this issue without
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citing additional facts, we hold that this argument violates the abuse-of-the-writ doctrine.

Davis v. State, 2016 Ark. 296, 498 S.W.3d 279 (per curiam) (citing United States v. Camacho-

" Bordes, 94 F.3d 1168 (8th Cir. 1996). Accordingly, we decline to further address this issue.

L. Ineffective Assistance of Counsel
| -

In making his claims, Smith contended that ‘his trial counsel was ineffective.
Specifically, Smith claimed that counscl’s statements indicating a “relationship” with
Detective Hill demonstrated that counsel rendered ineffective assistanice because trial counsel
was aware that Detective Hill perjured herself and that trial counsel did not listen to Smith
when Smith advised counsel that he had ’not been read his Miranda rights. This court has
repca;edly held that ineffective-assistance-of-counsel claims are not grounds for the writ.
Green, 2016 Ark. 386, 502 S.W.3d 524. CW
properly raised in a timely petition for postconviction relief pursuant to Arkansas Rule.of
Criminal Procedure 37.1 (2017). Williams v. State, 2017 Ark. 313, 530 S.W.3d. 844. A
petition for error coram nobis is not a substitute for raising an issue under Rule 37.1. Green,

2016 Ark. 386, 502 S.W.3d 524. Smith has failed to demonstrate that the writ should issue.

Petition denied.
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FORMAL ORDER

STATE OF ARKANSAS, )
' ) SCT.
SUPREME COURT )

BE IT REMEMBERED, THAT A SESSION OF THE SUPREME COURT
BEGUN AND HELD IN THE CITY OF LITTLE ROCK; ON MAY 5, 2016, AMONGST -
OTHERS WERE THE FOLLOWING PROCEEDINGS, TO-WIT:

SUPREME COURT CASE NO. CR-02-228
JAMES E. SMITH : PETITIONER

V. APPEAL FROM JEFFERSON COUNTY CIRCUIT COURT - CR 99-724-2
STATE OF ARKANSAS RESPONDENT

PETITIONER’S PRO SE PETITION TO REINVEST JURISDICTION IN THE TRIAL
COURT TO CONSIDER A PETITION FOR WRIT OF ERROR CORAM NOBIS; PRO SE
MOTION FOR APPOINTMENT OF COUNSEL. PETITION DENIED; MOTION MOOT. -
SEE PER CURIAM THIS DATE.

IN TESTIMONY, THAT THE ABOVE IS A TRUE COPY OF
THE ORDER OF SAID SUPREME COURT. RENDERED IN

e eeieee o oo .. . THE.-CASE HEREIN STATED, I. STACEY PECTOL, .. . - ..

CLERK OF SAID SUPREME COURT, HEREUNTO
SET MY HAND AND AFFIX THE SEAL OF SAID
SUPREME COURT, AT MY OFFICE IN THE CITY OF
LITTLE ROCK, THIS 5THDAY OF MAY, 2016.

S [t

(// Jd v CLERK

BY:

DEPUTY CLERK
ORIGINAL TO CLERK (W/COPY OF PER CURIAM ORDER)

CC/ENCL: JAMES E. SMITH
ADAM JACKSON, ASSISTANT ATTORNEY GENERAL
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SUPREME COURT OF ARKANSAS.
No. CR-02-228

JAMES E. SMITH : ) Opinion Delivered May 5, 2016

V.

PETITIONER | PRO SE PETITION TO REINVEST

ST HJURISDICITON IN THE TRIAL COURT TO
'CONSIDER A PETITION FOR WRIT OF
ERROR CORAM NOBIS; PRO SE MOTION

FOR APPOINTMENT OF COUNSEL
 RESPONDENT | JEFFERSON COUNTY CIRCUIT
COURT, NO. 35CR-99-724]

STATE OF ARKANSAS

PETITION DENIED; MOTION MOOQT

PER CURIAM

Petitioner James E. Smith was found guilty by a jury of two counts of rape for
engaging in sexual intercourse with his girlfiend’s daughters when they were both under
the age of fourteen. He was sentenced to two consecutive terms of twenty years’
imprisonment. His convictions and sentences were affirmed by the Arkansas Court of

' AA'ppé;l:é. Smith v. State, CR-02-228 (Atk. App. Jan. 8, 2003) (unpublished) (original docket
no. Cj‘\CR 02-228). Smith subsequently filed a petition pursuant to Rule 37.1 in the tnal
court. The petition was denied, and we affirmed that order. Smith v. State, CR-05-294
(Ark. Feb. 23, 2006) (unpublished per curiam).

In 2012, Smith filed in this court a pro se petition to reinvest jurisdiction in the trial
court to consider a petition for writ of error coram noi)is, which was denied. Smith v. State,

2012 Ark. 403 (per curiam). In 2014, petitioner filed a second petition seeking coram nobis

relief, and it was dismissed as a successive petition. Smith v. State, 2014 Ark. 246 (per
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curiam). On March 15, 201IS, Smith filed a third petition to reinvest jurisdiction in the trial
court to consider a petition for writ of error coram nobis, which was also dismissed as
successive. Smith v. State, 2015 Ark. 188, 461 S.W.3d 345 (per curiam). Smith’s first three
petitions challenged his convictions on the basis that the two victims had made inconsistent
statements, the trial court erroncously admitted evidence, thc prosecution fabricated
evidence, and the evidence was insufficient to sustain the_convicition.'

Now before this court is Smith’s fourth pro se application to reinvest jurisdiction in
the trial court to consider a petition for writ of error coram nobis. Smith raises allegations
not raised in the first three petitions, contending that his judgment of conviction was illegally
rendered by a trial court that lacked subject-matter jurisdiction due to an invalid arrest-
warrant and an insufficient information. Smith contends thatrthe arrest warrant was invalid
because it was not signed by the court and asserts that the criminal information was
insufficient because it was not signed by the prosecutor or filed by the circuit clerk. Srpith
also argues that his counsel conspired with the prosecutor and the trial court to conceal these

R -(;-e%;;ier;cies because the tral court had been deprived of subject-matter jurisdiction. Smith
has also filed a motion for appointment of counsel. For the reasons stated below, Smith’s
new allegations fail to raise claims that are cognizable in an error coram nobis proceeding
and are otherwise wholly without merit. Because the petition is without merit, Smith’s
motion for appointment of counsel is moot. \

We first note that a petition filed in this court for leave to proceed in the trial court

where the judgment was cntered is necessary because the trial court can cntertain a petition

for writ of error coram nobis after a Jjudgment has been afirmed on appeal only after we
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guilty plea, (3) material evidence withheld by the prosecutor, or (4)

grant pcm’ﬁssion. Roberts v. Stat;, 2013 Ark. 56, at 11, 425 S.W.3d 771, 778. A writ of
eﬁor coram nobis is an extraordinarily rare remedy more known for its denial than its
approval. Howard v. State, 2012 Axk. 177, at 4, 403-S.W.3d 38, 42-43. Coram-nobis
proccedings are attended by a strong presumption that the judgment of conviction is valid.
Id.

The function of the writ is to secure relief from a judgment rendered while there
existed some fact that v;!ou]d have prevented its rendition if it had been known to the tral
court and which, through no negligence or fault of the defendant, was not brought forward
before rendition of the judgment. Id. The petitioner has the burden of demonstrating a
fundamental error of fact extrinsic to the record. Id. The writ is allowed only under
compelling circumstances to achieve justice and to address errors of the most fundament'al.
nature. 1d. We have held that a writ of error coram nobis is available for addressing certain
errors that are found in one of four categories: (1) insanity at the time of trial, (2) a coerced
to the crime during the time between conviction and appeal. Id.

Smith does not raise allegations sufficient to establish the existence of some fact
extrinsic to the record because any defects in the arrest warrant or in the criminal
information could have been ciiscovered and raised in the trial court. Allen, 2014 Ark. 368,
at 2, 440 S.W.3d at 330-31. Claims that a pcﬁdoncr either could have known, or knew,
at the time of wial do not provide grounds for issuance of a writ of error coram nobis.
éodgas v. State, 2013 Ark. 294, at 3 (per curiam); see also Howard v. State, 2012 Ark. 177, at

21, 403 S.W.3d 38, 51.

a third-party confession
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Furthermore, the contention that the trial court’s alleged lack of subject-matter
 jurisdiction was deliberately concealed from Smith has no evidentiary support and is
otherwise without merit: A trial court has subject-matter jurisdiction to hear and determine
cases involving violations of criminal statutes, and trial error does not deprive a court of
jurisdiction. Henderson v. Wht'te, 2011 Ark. 361, at 2-3 (per curiam). An alleged error in an
amended information would not take away the trial court’s personal or subject-matter
junisdiction. Moore v. Hobbs, 2010 Ark. 380., at 2 (per cudah). A court with personal and
subject-matter jurisdiction over the defendant in a criminal proceeding has authority to
render judgment. Id. We have held that an information is sufficient if it names the
defendant, the offense charged, the statute under which the charge was made, the court and
county where the alleged offense was committc‘c.i, and if it set forth the principal language
of the statute and the asserted facts constituting the offense. S;zwyer v. State, 327 Arkt 421,
423, 938 S.W.2d 843, 844-45 (1997). Smith’s allegations fail to demonstrate that the
information was deficient. Nevertheless, even if the informétipn were insufficient, the
| sub_;ect—matter _)un;dlctlon on the trial court would not be implicatéd when the sufficiency
of the information is questioncd. Id.

Likewise, an illegal arrest, without more, has never been viewed as either a bar to
subsequent prosecution or an absolute argument against a valid convicton. Bzégers v. State,
317 Ark. 414, 420—21, 878 S.W.2d 717, 720 (1994). An invahid arrest may call for the
suppression of a confession or other evidence, but it does not entitle 2 defendant to be
discharged from responsibility for the offense. Id. (citing O’Rio.rdan v. State, 281 Ark. 424,

426, 665 S.W.2d 255 (1984)). This court has made clear that the trial court’s jurisdiction

4



4. N Case: 4:16-cv-00500-JLH-BD  Document #: 2-0  Date Filed: 07/11/2016  Page 93 of 154

to try an ac;uscd does not depend upon the -va}idity of the arrest of the accused and does
not, standing alone, vitiate a valid conviction. Chestang v. State, 2015 Ark. 372, at 3 (per -
curiam). |
Smith’s allegations of an invalid arrest warrant and insufficient information are not
cognizable in a coram-nobis proceeding because the alleged deficiencies were not extrinsic
to the record and could have been discovered at trial. Smith fails to establish that such
deficiencies would have prevented the rendition of the judgment.

Petition denied. Motion for Appointment of Counsel Moot.



