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QUESTION PRESENTED
Whether the determination of a “controlled substance
offense” under USSG § 4B1.2(b) requires a comparison of
the elements of the prior offense of conviction to the
elements of the generic offense, as in all other applications

of the categorical approach?
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PETITION FOR WRIT OF CERTIORARI

Daryl Gofphin respectfully petitions the Supreme Court of the United States
for a writ of certiorari to review the judgment of the United States Court of Appeals
for the Eleventh Circuit, rendered in Case No. 17-14071 on April 6, 2018, affirming
the judgment of the district court for the Northern District of Florida.

OPINION BELOW

The unpublished opinion of the United States Court of Appeals for the
Eleventh Circuit, United States v. Daryl Gofphin, 719 F. App’x 971 (11th Cir. 2018),
was issued on April 6, 2018, and is attached as Appendix A to this Petition.

JURISDICTION

The Court of Appeals filed its opinion in this matter on April 6, 2018.

Petitioner did not move for rehearing. This Court has jurisdiction under 28 U.S.C.§

1254(1) and 28 U.S.C. § 2101(c).



GUIDELINE PROVISION INVOLVED
The United States Sentencing Guidelines provide the following pertinent to this
Petition.

The term “controlled substance offense” means an offense
under federal or state law, punishable by imprisonment for
a term exceeding one year, that prohibits the manufacture,
import, export, distribution, or dispensing of a controlled
substance (or a counterfeit substance) or the possession of
a controlled substance (or a counterfeit substance) with
intent to manufacture, import, export, distribute, or
dispense.

USSG § 4B1.2(b).



STATEMENT OF THE CASE

Based upon a plea of guilty, Mr. Gofphin was convicted of possession of a
firearm by a convicted felon, in violation of 18 U.S.C. §§ 922(g)(1) and 924(a)(2).
Based upon a total offense level of 21 and a criminal history category of VI, Gofphin
was subject to a guidelines range of 77-96 months in prison. Gofphin was sentenced
to a term of 60 months in prison followed by two years of supervised release.

At sentencing, the district court found a base offense level of 24 pursuant to
USSG § 2K2.1(a)(2), on the basis of two prior felony convictions, one “crime of
violence” and one “controlled substance offense.” The controlled substance offense
was Gofphin’s prior Florida conviction for possession of cocaine with intent to sell
or deliver. (PSR 99 19,47). The existence of a second prior felony conviction
accounted for a two-level increase in Gofphin’s base offense level. Cf. § 2K2.1(a)(2)
with § 2K2.1(a)(3).

Defense counsel argued that the prior Florida conviction for possession of
cocaine with intent to sell or deliver, a violation of section 893.13, Florida Statutes,
as modified by section 893.101, Florida Statutes, did not qualify as a “controlled
substance offense” under the guidelines because of the lack of a mens rea element.
(R29 - pp1-2). Specifically, the Florida offense did not constitute the generic crime

of possession of cocaine with intent to distribute. (R29; R47 - pp9-10). Counsel



acknowledged, however, that the Eleventh Circuit rejected the argument in United
States v. Smith, 775 F.3d 1262 (11th Cir. 2014), cert. denied, 135 S. Ct. 2827 (2015).
(R29). The district court overruled the objection. (R47 - p11).

Gofphin raised the same argument on appeal. The circuit court rejected the
argument and affirmed Gofphin’s sentence, stating that the court was bound by its
prior precedent in Smith. United States v. Daryl Gofphin, 719 F. App’x 971 (11th
Cir. 2018).

In Smith, the Eleventh Circuit said it applied the “categorical approach” to
determine what constitutes a “controlled substance offense” under the guidelines.
The circuit court, however, disavowed any obligation to determine the elements of
a generic “controlled substance offense” because the term is defined by the
Sentencing Guidelines. Smith, 775 F.3d at 1293. Rather, the circuit court compared
the plain language of the Guidelines definition of “controlled substance offense” to
the underlying Florida convictions to determine that Florida controlled substance
offenses lacking a mens rea element qualified as “controlled substance offenses”
under the Guidelines.

No element of mens rea with respect to the illicit nature of
the controlled substance is expressed or implied by [the
guidelines] definition. We look to the plain language of

the definition[] to determine [its] elements, . . . and we
presume that . . . the Sentencing Commission “said what



[it] meant and meant what [it] said.”
Id. at 1267. (citations omitted). (Appendix B).
The circuit court’s decision runs afoul of the categorical approach demanded
by this Court, and perpetuates a conflict among the circuits. Petitioner seeks further

review.



REASONS FOR GRANTING THE WRIT

The decision below strays from the categorical
approach employed by this Court in determining
whether a prior conviction qualifies for a federal
sentencing enhancement and exacerbates an inter-
circuit conflict on whether the elements of a prior drug
conviction should be compared to its generic analogue
in the determination of a “controlled substance offense”
under the sentencing guidelines.

The Court should grant the writ because the decision below rejects an entire
body of this Court’s case law establishing and defining the “categorical approach” to
the determination of qualifying offenses for purposes of sentencing, beginning with
Taylor v. United States, 495 U.S. 575 (1990), and continuing through the recent
decision in Mathis v. United States, 136 S.Ct. 2243 (2016). The Court employs a
categorical approach in the context of sentencing enhancements under the Armed
Career Criminal Act. At present, however, there exists a split of authority regarding
the application of the categorical approach to “controlled substance offenses” under
the Sentencing Guidelines, and it does not appear that this Court has ever decided
such a case. The federal bench and bar will benefit from a decision of this Court

explaining the correct application of the categorical approach to the guideline

definition of “controlled substance offense.”



A.  The district court disavowed the need to ascertain the elements of
the generic drug offense in the determination of a “controlled
substance offense” under the sentencing guidelines.

The circuit court’s decision relied on an erroneous statement of the law by
disavowing the need to ascertain the elements of a generic drug offense in the
determination of “controlled substance offenses” under USSG § 4B1.2(b). Affirming
Gofphin’s sentence, the circuit court relied on the following statement from Smith:

We apply the categorical approach to determine what
constitutes a controlled substance offense, which means we
compare the definition in the Guidelines with the statutory

offense, ‘“not the conduct underlying the conviction.”
United States v. Lipsey, 40 F.3d 1200, 1201 (11th Cir.
1994). “We look to the plain language of the definitions to
determine their elements,” and we “need not search for the
elements of ‘generic’ definitions of . . . ‘controlled
substance offense’ because the[] term[] [is] defined by . . .
the Sentencing Guidelines.”

United States v. Gofphin, 719 F. App’x 971 (11th Cir. 2018) (citing United States v.
Smith, 775 F.3d 1262, 1267 (11th Cir. 2014)) (emphasis added) (Appendix A). The
italicized portions of the decision amount to a substantial departure from the
categorical approach demanded by this Court in Taylor v. United States, 495 U.S.
575 (1990), and its progeny.

The Guidelines provide the following relevant definition:

The term “controlled substance offense” means an offense
under federal or state law, punishable by imprisonment for



a term exceeding one year, that prohibits the manufacture,

import, export, distribution, or dispensing of a controlled

substance (or a counterfeit substance) or the possession of

a controlled substance (or a counterfeit substance) with

intent to manufacture, import, export, distribute, or

dispense.
USSG § 4B1.2(b). There is no dispute that this guideline carries the “binding force
of a legislative enactment.” Williams v. United States, 503 U.S. 193, 200-01 (1992).
Accordingly, the guideline must be treated like a statute when applying the
categorical approach. In this sense, the guideline provides a definition of “controlled
substance offense” in order to determine which prior convictions, state or federal, are
to be considered in the scoring of the defendant’s base offense level under the
guidelines. Similarly, the Armed Career Criminal Act (“ACCA”) provides a
definition of “violent felony” in order to determine which prior convictions qualify
for the enhanced penalties provided in the ACCA.

In Taylor, the Supreme Court noted that the term “violent felony” included a
number of enumerated offenses, including burglary, arson, and extortion, which
qualify for the ACCA sentencing enhancement. Similarly, the term “controlled
substance offense” includes a number of enumerated offenses which qualify to

enhance the defendant’s base offense level. The enumerated offenses include

manufacture of a controlled substance, import of a controlled substance, export of a



controlled substance, distribution of a controlled substance, dispensing a controlled
substance, etc.

In Taylor, the defendant had a prior California conviction for burglary which
was, nominally, a “match” for the ACCA’s enumerated burglary offense.
Notwithstanding the match, the Supreme Court required a comparison of the elements
of'the prior California burglary to the elements of the “generic” burglary to determine
if the California burglary qualified as a “violent felony” under the ACCA. In the
present case, Gofphin’s prior Florida conviction for possession of cocaine with intent
to sell or deliver constitutes a nominal “match” to the enumerated guideline offense
of possession of a controlled substance (cocaine) with intent to distribute. The proper
analysis proceeds, under Taylor, to ascertain the elements of the generic offense of
possession of cocaine with intent to distribute and then compare all of the elements
of the generic offense to all of the elements of Gofphin’s prior state crime.

The Eleventh Circuit deviated from the established methodology by
disavowing an essential feature of the categorical approach — the determination of the
elements of the “generic” offense. As a substitute therefor, the panel concluded that
Gofphin’s Florida crime fell within the Guideline’s plain language of possession of
a controlled substance with intent to distribute. Because the Florida offense matched

the plain terms of the guideline, the panel disavowed any need to ascertain the



elements of the generic offense.

B.  Taylorrequires the sentencing courts to compare the elements of the
prior conviction to its generic analogue.

The circuit court failed to comply with 7Taylor, which teaches that the
categorical approach is not a plain language analysis. The categorical approach
requires the reviewing court to compare the prior conviction to the generic crime. But
the generic crime is not determined from the plain language of any particular statute.
It 1s determined from a survey of state and federal law, and even the Model Penal
Code, to arrive at a general assessment of the commonly understood elements of the
crime at issue. The plain language of the guideline (§ 4B1.2(b)) does not determine
the outcome of the inquiry, just as the plain language of the ACCA did not control the
outcome in 7aylor. In other words, the circuit court may not profess to employ the
categorical approach yet rely on a “plain language™ analysis; that is an oxymoron.
The panel’s plain language approach departed from the requirements of Taylor.

C. Florida drug convictions, post-2002, are broader than their generic
analogues because the Florida offenses lack a mens rea element.

The elements of Florida possession with intent to sell or deliver cocaine do not
constitute a generic controlled substance offense. For example, this Court

determined, in McFadden v. United States, 135 S.Ct. 2298 (2015), that controlled

substance offenses under 21 U.S.C. § 841(a) require proof of a mens rea element, i.e.,
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the defendant’s knowledge that he or she is dealing with a controlled substance. /d.
at 2304. Note, too, that every state, except Florida and Washington, requires proof
of a mens rea element in the prosecution of a controlled substance offense. See State
v. Adkins, 96 So. 3d 412, 429-30 (Fla. 2012) (Pariente, J., concurring in result). It is
fair to say that a survey of federal and state law shows that the generic offense of
possession with intent to distribute cocaine includes a mens rea element. The Florida
offense, lacking the mens rea element of “knowledge of the illicit nature of the
substance,” sweeps more broadly than its generic analogue.

The decision below works great harm to the clear and consistent application
of the categorical approach so deliberately cultivated by this Court. The detrimental
impact of the circuit court decision is felt most directly in the case of Florida
predicate drug convictions. Florida drug offenses, in contrast to the generic
controlled substance offenses, lack a mens rea element. See Fla. Stat. § 893.101,
(eliminating the mens rea element of “illicit knowledge of the nature of the
substance™); United States v. Smith, 775 F.3d 1262 (11th Cir. 2014) (Florida drug
conviction, notwithstanding the absence of a mens rea element, constitutes a
“controlled substance offense” because the plain language of the guideline does not

require mens rea; no generic inquiry required), cert. denied, 135 S. Ct. 2827 (2015)).
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D.  The circuits disagree on whether the categorical approach requires

a determination of the generic offense under the Guidelines

definition of “controlled substance offenses.”

The decisions of the Eleventh Circuit in Gofphin and Smith exacerbate the split
of authority existing among the circuits. A number of circuits, including the
Eleventh, Second, Fourth, Ninth and Tenth understand the categorical and modified
categorical approach to require a comparison of the elements of the prior conviction
with the plain language of the § 4B1.2(b) definition of “controlled substance
offense.” See United States v. Savage, 542 F.3d 959 (2d Cir. 2008) (comparing
elements of prior Connecticut conviction for sale of marijuana to the Guidelines
definition of “controlled substance offense”); United States v. Medina-Campo, 714
F.3d 232 (4th Cir. 2013) (comparing elements of prior Oregon conviction for delivery

1

of heroin to guideline definition of “drug trafficking offense,” and concluding

“[bJecause the result in this case is dictated by the language of the Guidelines, we do

' Medina-Campo involves the substantially similar guideline definition of
“drug trafficking offense” under § 2L.1.2, but the same principles apply.

“Drug trafficking offense” means an offense under federal,
state, or local law that prohibits the manufacture, import,
export, distribution, or dispensing of, or offer to sell a
controlled substance (or a counterfeit substance) or the
possession of a controlled substance (or a counterfeit
substance) with intent to manufacture, import, export,
distribute, or dispense.
USSG § 2L1.2(b)(1)(A)(1), Application Note 1.(B)(iv).

12



not delve into defining the generic offense of delivery [of heroin] by resort to the
[Model Penal Code], an analysis of the predominate mode among the various states,
or otherwise. Such extrinsic methodology is unnecessary here to properly interpret
the relevant sentencing provision.”); United States v. Lee, 704 F.3d 785 (9th Cir.
2012) (comparing elements of prior California conviction for sale of cocaine with
Guideline definition of “controlled substance offense™); United States v. Madkins,
866 F.3d 1136 (10th Cir. 2017) (comparing elements of prior Kansas convictions for
possession with intent to sell cocaine and marijuana with Guidelines definition of
“controlled substance offense”).

In contrast, the Fourth, Fifth and Eighth Circuits hold that the categorical and
modified categorical approach require a comparison between the elements of the prior
conviction and its generic analogue. See United States v. Dozier, 848 F.3d 180 (4th
Cir. 2017) (comparing elements of prior West Virginia conviction for attempt to
distribute a controlled substance with the elements of the generic offense of attempt
to distribute a controlled substance); United States v. Martinez-Lugo, 782 F.3d 198
(5th Cir. 2015) (comparing elements of prior Georgia conviction for possession with
intent to distribute marijuana with the “generic, contemporary meaning” of the
enumerated “drug trafficking offense” of possession with intent to distribute

marijuana under § 2L1.2(b)(A)(1) of the Guidelines); United States v. Maldonado,

13



864 F.3d 893 (8th Cir. 2017) (comparing elements of the Nebraska distribution of
methamphetamine offense with the generic offense, and comparing the elements of
the Iowa offense of possession with intent to deliver marijuana with the generic
offense).

Martinez-Lugo 1s the most instructive of these decisions. There, the Fifth
Circuitrecognized that the Guidelines definition of “drug trafficking offense” (similar
to “controlled substance offense”) does not define a “crime.” Rather, the Guidelines
definition describes a class of enumerated offenses including manufacture, import,
export, distribution, and possession of a controlled substance with intent to
manufacture, import, export, distribute, etc. Martinez-Lugo, 782 F.3d at 202. As
such, the categorical and modified categorical approach demands the same treatment
given by this Court to the enumerated crimes in the ACCA’s definition of “violent
felony.” Id. at 202-03. As in Taylor, the correct methodology involves a comparison
between the elements of the prior conviction to the elements of the generic
enumerated offense. /d. In Martinez-Lugo, that approach entailed a comparison of
the elements of the Georgia offense of possession of marijuana with intent to
distribute with the generic crime of possession of marijuana with intent to distribute.
Id. Here, the approach requires a comparison of the elements of the Florida offense

of possession of cocaine with intent to sell or deliver with the elements of the generic

14



crime of possession of cocaine with intent to distribute or dispense.

The Court will note that the Fourth Circuit has issued decisions on both sides
of the controversy. Cf. United States v. Dozier, 848 F.3d 180 (4th Cir. 2017), with
United States v. Medina-Campo, 714 F.3d 232 (4th Cir. 2013). The existence of the
intra-circuit conflict bolsters the view that the lower courts need guidance in the
application of the categorical and modified categorical approach in the determination
of qualifying “controlled substance offenses.”

The Eleventh Circuit appears, likewise, to be confused about the proper
application of the categorical approach under the Guidelines. As with the Guidelines
definition of “controlled substance offense,” the Guidelines defines the term “crime
of violence” to include a list of enumerated offenses such as murder, voluntary
manslaughter, kidnapping, and aggravated assault. See USSG § 4B1.2. In United
States v. Morales-Alonso, 878 F.3d 1311 (11th Cir. 2018), the court considered
whether the defendant’s prior Georgia conviction for aggravated assault constituted
a “crime of violence” under the applicable commentary provision of § 2L1.2. See
USSG § 2L1.2, cmt. n. 1(B)(i11) (2015). Applying the categorical approach to the
Guidelines definition of “crime of violence,” the Eleventh Circuit followed the
framework of Taylor, stating that the prior Georgia conviction for aggravated assault

only constitutes a crime of violence under the enumerated

15



offenses clause of § 2LL1.2 if the elements of the statute of
conviction are the same as, or narrower than, the generic
version of the enumerated offense. . . [W]e must first
identify the essential elements of generic aggravated
assault. . . Then, we must compare those elements to the
Georgia aggravated assault statute to ensure that the crime
Defendant was convicted of committing “roughly
corresponds” to the generic version of aggravated assault.
Id. at 1315, (quoting United States v. Palomina Garcia, 606 F.3d 1317, 1331 (11th
Cir. 2010)). In Morales-Alonso, the Eleventh Circuit offered no insight as to its
disparate treatment of enumerated “crimes of violence” and enumerated “controlled
substance offenses.”
The conflict among the circuits presents a compelling reason to grant the writ.
After carefully crafting and meticulously enforcing the categorical approach to
federal sentencing, the Court should protect its efforts by resolving this conflict in the

law, as well.

E. There is no need for further percolation, and the present case is an
excellent vehicle for the presentation of the conflict.

The Court will not benefit from further percolation of the issue in the lower
federal courts. A substantial number of circuits have already weighed in on the
question presented. The views of the various circuits have been sufficiently
articulated. Furthermore, the resolution of the issue will be governed primarily by the

precedential authority of Taylor and its progeny.

16



The present case presents an excellent vehicle for the presentation of the
question presented. The issue was specifically preserved for review in both the
district court and circuit court. The question presented is dispositive of the appeal.
If Gofphin prevails his total offense level will be reduced by two (to 19) and his
advisory guideline range will be reduced from 77-96 months to 63-78 months in
prison. The district judge did not state that he would impose the same sentence (60
months in prison) if his ruling on the objection was reversed on appeal. The error
will not be harmless, and Gofphin will be entitled to a resentencing proceeding.

F. The conflict is intractable and untenable to the prejudice of
defendants in the Second, Fourth, Ninth, Tenth and Eleventh
Circuits.

The conflict is intractable due to the disagreement among a substantial number
of circuits. The Eleventh Circuit, in particular, is entrenched in its position. The
following 1s but a sampling of the Eleventh Circuit decisions rejecting the present
argument in reliance of the precedential authority of Smith. United States v. Lange,
862 F.3d 1290 (11th Cir.), cert. denied, 138 S.Ct. 488 (2017); United States v.
Pridgeon, 853 F.3d 1192 (11th Cir.), cert. denied, 138 S.Ct. 215 (2017); United
States v. Hunter,2018 WL 1959527 (11th Cir. Apr. 26, 2018); United States v. Scott,

703 F. App’x 924 (11th Cir. 2017); United States v. Swaby, 697 F. App’x 619 (11th

Cir.), cert. denied, 138 S.Ct. 414 (2017); United States v. Russell, 657 F. App’x 894

17



(11th Cir. 2016), cert. denied, 137 S.Ct. 2091 (2017); United States v. Riley, 651 F.
App’x 886 (11th Cir.), cert. denied, 137 S.Ct. 324 (2016); United States v. Holmes,
647 F. App’x 1014 (11th Cir. 2016); United States v. Blanc, 631 F. App’x 860 (11th
Cir. 2015), cert. denied, 136 S.Ct. 2038 (2016); United States v. Gilmore, 631 F.
App’x 711 (11th Cir. 2015), cert. denied, 136 S.Ct. 1476 (2016); United States v.
Humphrey, 624 F. App’x 724 (11th Cir. 2015); United States v. Walker, 618 F. App’x
564 (11th Cir. 2015); United States v. Tracy, 613 F. App’x 905 (11th Cir. 2015). In
the Lange case, the undersigned moved for rehearing en banc, but no judge in regular
active service on the court requested that the court be polled on rehearing en banc.
The question presented is of crucial importance in the Eleventh Circuit because
all Florida drug offenses under chapter 893, Florida Statutes, post-2002, lack a mens
rea element. The government frequently relies on such convictions to support
sentencing enhancements under the Guidelines. But the issue has a national scope
as well. The application of the categorical and modified categorical approach is
crucial to many guidelines sentencing issues. The following are but a few examples
of issues which will continue to be litigated in the federal courts: (1) whether an
“offer to sell” is an element of the generic offense of distribution of a controlled
substance; (2) whether the solicitation of drugs from a supplier is an element of the

generic offense of distribution of a controlled substance; (3) whether the possession

18



of precursor chemicals is an element of the generic offense of manufacture of a

controlled substance.

The Court should resolve the conflict because the circuits are deadlocked, the

controversy is pervasive and continuing, and the conflict calls into question the lower

court’s adherence to the categorical approach demanded by this Court.

CONCLUSION

For the reasons stated above, this Court should grant the writ.
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United States v. Gofphin, 719 Fad.Appx. 971 (2018)

719 Fed.Appx. 971 (Mem)
This case was not selected for publication in West's Federal Reporter.
See Fed. Rule of Appellate Procedure 32.1 generally governing citation of judicial
decisions issued on or after Jan. 1, 2007. See also U.S. Ct. of App. 11th Cir. Rule 36-2.
United Stat\es Court of Appeals, Eleventh Circuit.

UNITED STATES of America, Plaintiff-Appellee,
' V.
Daryl GOFPHIN, Defendant-Appellant.

No. 17-14071

| ,
Non-Argument Calendar

|.
- (April 6, 2018)

Appeal from the Umted States District Court for the Northern District of Florida, D.C.
. Docket No. 4: 17—cr-00022 MW-CAS-1

Attorneys and Law Firms

Michael Jay Harwin, U.S. Attorney's Office, Tallahassee, FL, Robert G. Davies, U.S.
Attorney Service—Northern Dlstnct of Florida, U. S Attorney s Office, Pensacola, FL, for
Plaintiff-Appellee . -

Joseph F., DeBelder, Richard Michael Summa, Randolph Patterson Murrell, Federal Public
Defender's Office, Tallahassee, FL, for Defendant—Appellar_lt

- Before WILLIAM PRYOR, JORDAN, and ANDERSON, Circuit Judges.
Opinion
PER CURIAM:

Daryl Gofphin pled guilty to possessing a firearm as a felon in violation of 18 U.S.C. §
- 922(g)(1) and 924(a)(2). The district court determined his offense level under the Sentencing
Guidelines to be21, and his criminal history category to be VL. It sentenced Mr. Gofphin to
60 months in prison, below the corresponding Guidelines range of 77 to 96 months.

Mr. Gofphin now appeals his sentence. His sole 'argument is that his offense level should have
been lower because one of his two predicate crimes—*“possession of cocaine with intent to

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Gavernment Works. ‘ 1
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sell or deliver,” see Fla. Stat. § 893.13—Ilacks a mens rea element, and consequently isnot a
“controlled substance offense” under U.S.5.G. §§ 2K2.1(a) & 4B1. 2(b)

'As Mr. Gofphin recognizes, see Br. at 11, we have already rejected this argument in a
published opinion. See United States v. Smith, 775 F.3d 1262 (11th Cir. 2014). He argues,

however, that “[t]he Court’s reasomng in Smith was unsatisfactory.” Br. at 14.

Whether or not Smith’s reasoning is “satisfactory,” this panel is bound by it. See United States
v. Fritts, 841 F.3d 937, 942 (11th Cir. 2016). Accordingly, we affirm Mr. Gofphin’s sentence.

AFFIRMED.

All Citations

719 Fed.Appx. 971 (Mem)

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works,
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U.S. v. Smith, 775 F.3d 1262 (2014)
25 Fla. L. Weekly Fed. C 724

'775 F.3d 1262
United States Court of Appeals,
Eleventh Circuit.

UNITED STATES of America, Plaintiff-Appellee,
V.
Travis Lamont SMITH, Defendant—Appellant.
United States of America, Plaintiff-Appellee,
V.
Jose G. Nunez, a.k.a. Gordo, Defendant-Appellant.

Nos. 13-15227,13—15133, 14—10075.
Dec. 22, 2014.

Synopsis . _

- Background: In separate proceedings, two defendants pled guilty in the United States District
Court for the Southern District of Florida, Nos. 1:13-cr-20314-DLG-1 and 9:13—cr-
80117-KAM-1, to federal felony offenses, and both defendants received enhanced sentences
when courts ruled that their prior convictions were, respectively, “serious drug offense[s]”
and “controlled substance offense[s]” under the Armed Career Criminal Act (ACCA).
Defendants appealed from those sentences.

[Holding:] The Court of Appeals, William Pryor, Circuit Judge, held that defendants' prior
Florida drug convictions were “serious drug offenses” or “controlled substance offenses.”

Affirmed.

West Headnotes (5)

[1] Criminal Law & Review De Novo ,
“Court of Appeals reviews constitutional sentencing issues de novo.

Cases that cite this headnote

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works. 1
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25 Fla. L. Weekly Fed. C 724

21

B3]

[4]

151

Constitutional Law e= Sentencing
Jury @ Drug offenses

Neither the Fifth nor Sixth Amendments prevent a sentencmg court from finding
the fact of a defendant's prior convictions, or using them to designate him an
armed career criminal under the Armed Career Criminal Act (ACCA), following his
conviction on drug charges. U.S.C.A. Const.Amends. 5, 6; 18 U.S.C.A. § 924(e).

29 Cases that cite this headnote

Criminal Law &= Reasonable Doubt
Indictment and Information ¢ Elements and incidents of offense in general

Indictment and Information & Matter of aggravation in general

Sentencing and Punishment ¢ Factors enhancing sentence
While it is ordinarily true that all elements of a crime must be alleged by indictment
and either proved beyond a reasonable doubt or admitted by a defendant, there is
an exception for prior convictions, as the government is not required to allege in
its indictment and prove beyond a reasonable doubt that the defendant had prior
convictions for a district court to use those convictions for purposes of enhancing a

. sentence.

10 Cases that cite this headnote

Sentencing and Punishment #» Miscellaneous particular offenses

Armed Career Criminal Act (ACCA) unambiguously defined term “serious drug
offense” such that defendant's prior Florida-law drug conviction qualified as “serious
drug offense” ‘warranting enhanced sentence as armed career ctiminal upon his
federal conviction for being felon in possession of firearm; without expressing or
implying any mens rea element, ACCA defined term “serious drug offense” as
state-law offense, punishable by at least 10 years in prison, involving manufacture,
distribution, or possession with intent to manufacture or distribute a controlled
substance, which definition was satisfied by defendant's Florida conviction. 18
U.S.C.A. § 922(g)(1), 924(e)(1), (e)2)(A)(ii); U.S.S.G. § 4BL.4(a), 18 U.S.C.A,;

‘West's F.S.A. § 893.13(1).

113 Cases that cite this headnote

Sentencing and Punishment - Miscellaneous particular offenses
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Sentencing Guidelines unambiguously defined term “controlled substance offense”
such -that defendant's prior Florida-law drug conviction qualified as “controlled
substance offense” warranting enhanced sentence as career offender under Armed
Career Criminal Act (ACCA) upon his federal conviction for being felon in
possession of firearm; without expressing or implying any mens rea element,
Guidelines defined term “controlled substance offense” as state-law offense,
punishable by more than one year in prison, prohibiting manufacture, import, export,
distribution, or dispensing of a controlled substance or possession thereof with intent
to manufacture, import, export, distribute, or dispense, which definition was satisfied
by defendant's Florida conviction. 18 U.S.C.A. § 922(g)(1), 924(a)(2), (c)( 1)}(A);
Comprehensive Drug Abuse Prevention and Control Act of 1970, § 401(a)(1), 21
U.S.C.A. § 841(a)(1); U.S.S.G. § 4B1.2(b), 18 U.S.C.A.; West's F.S.A. § 893.13(1)..

114 Cases that cite this headnotel

Attorneys and Law Firms

- *1264 Harriett Galvin, Kathleen Mary Salyer, Wifredo A. Ferrer, James Vincent Hayes,
Laura Thomas Rivero, Arimentha R. Walkins, U.S. Attorney's Office; Miami, FL, Phillip
Drew Dirosa, U.S. Attorney's Office, Fort Lauderdale, FL, Antonia J. Barnes, John C.
McMillan, U.S. Attorney's Office, West Palm Beach, FL, for Plaintiff-Appellee.

Brenda Greenberg Bryn, Federal Public Defender's Office, Fort Lauderdale, FL, Michael
Caruso, Federal Public Defender, Raymond D'Arsey Houlihan, III, Federal Public
Defender's Office, Miami, FL, Lori E. Barrist, Federal Public Defender's Office, West Palm
Beach FL, for Defendant-Appellant.

Appeals from the United States District Court.for the Southern District of Florida. D. C
Docket Nos. 1:13-¢cr-20314-DLG-1, 9:13-cr-80117-KAM-1.

Before WILLIAM.PRYOR and'JORDAN, Circuit Judges, and WALTER, " District Judge.
Opinion
WILLIAM PRYOR, Circuit Judge:

These consolidated appeals require us to decide whether the definitions of “serious drug
offense” under the Armed Career Criminal Act, 18 U.S.C. § 924(e)(2)(A), and “controlled
substance offense” under the Sentencing Guidelines, U.S.S.G. § 4B1.2(b) (Nov.2013), include
crimes that do not require an element of mens rea regarding the illicit nature of the controlled
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substance. Both Travis Lamont Smith and Jose G. Nunez have prior convictions for Florida
drug crimes that have no element of mens rea with respect to the illicit nature of the drug.
In separate proceedings, Smith and Nunez pleaded guilty to federal felony offenses and
received enhanced sentences when the district courts ruled that their prior convictions were,
respectively, “serious drug offense[s],” 18 U.S.C. § 924(€)(2)(A), and “controlled substance
offense[s],” U.S.S.G. § 4B1.2(b). Because drug crimes without an element of mens rea can
be “serious drug offense[s],” 18 U.S.C. § 924(e)(2)(A), and “controlled substance offense[s],”
U.S.S.G. § 4B1.2(b), we affirm Smith's and Nunez's sentences.

L. BACKGROUND

. We d1v1de the background in two parts. First, we dlscuss Smith's conv1ct10n and sentencmg
Second we discuss Nunez's conviction and sentencing,.

A. Smith Is Convicted of Possession of a Firearm by a
Convicted Felon and Sentenced as an “Armed Career Criminal.”

A grand jury indicted Smith on one count of possession of a firearm by a convicted felon,
18 U.S.C. §§ 922(g)(1), 924(e)(1). Smith later pleaded guilty to that charge, and he signed a
factual proffer that he “ha[d] been convicted of [four] prior felony narcotics violations.”

The presentence investigation report calculated Smith's guideline range as 151 to 188 months
of imprisonment, U.S.S.G. ch. 5, pt. A, Sentencing Table, but as an “armed career criminal,”
id. § 4B1.4(a), Smith faced a mandatory minimum sentence of 180 months of imprisonment
under the Armed Career Criminal Act of 1984, 18 U.S.C. § 924(¢). The district court ruled
that Smith's prior convictions for possession of marijuana with intent to sell within 1,000
feet of a school or church, *1265 Fla. Stat. § 893.13(1)(c)(2); sale of cocaine with intent
to distribute, id. § 893.13(1)(a)(1); and possession of cocaine with intent to distribute, id,,
were “serious drug offensef[s],” 18 U.S.C. § 924(e)(2)(A)(ii), that qualified Smith as an “armed
career cmmna] »U.S.8S. G § 4B1.4(a). ‘

Smith objected to the sentencing enhancement on the ground that it violated his rights under
the Fifth and Sixth Amendments. He argued that the Fifth Amendment required that his
prior convictions be alleged in his indictment and that the Sixth Amendment required either
proof to a jury beyond a reasonable doubt or his admission that his prior convictions were
“serious drug offense [s],” 18 U.S.C. § 924(e)(2)(A)(ii). The district court overruled Smith's
objections and sentenced him to 180 months of imprisonment. After he filed a notice of

WESTLAW © 2018 Thomson Reuters. No claim to original L).S. Government Works. 4
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appeal, Smith filed a motion to reconsider on the ground that his prior convictions did not
qualify as serious drug offenses. The district court denied his motion.

B. Nunez Is Convicted of Possession of a Firearm by a
Convicted Felon and Sentenced as a “Career Offender.”

A grand jury indicted Nunez on one count of possession of a firearm by a convicted felon, 18
U.S.C. §§ 922(g)(1), 924(a)(2); six counts of possession with intent to distribute a controlled
substance, 21 U.S.C. § 841(a)(1); and one count of possession of a firearm in furtherance of
a drug trafficking crime, 18 U.S.C. § 974(0)(1)(A) Nunez pleaded guilty to one count of each
. of the charged crimes.

The presentence investigation report calculated Nunez's guideline range as 77 to 96 months
of imprisonment, U.S.S.G. ch. 5, pt. A, Sentencing Table, but as a “career offender,” id.
§ 4B1.1(a), his guideline range was increased to 262 to 327 months of imprisonment, id. §
4B1.1(c)(3). The district court ruled that Nunez's prior state convictions for possession of
marijuana with intent to sell, Fla. Stat. § 893.13(1)(a)(2), and possession of cocaine with intent
to sell, id., were “controlled substance offense[s],” U.S.S.G. § 4B1.2(b), that qualified Nunez
as a “career offender,” id. § 4B1.1(a). The district court varied downward from the advisory
guideline range and sentenced Nunez to 228 months of imprisonment. After Nunez filed a
notice of appeal, he moved the district court to reconsider his sentence on the ground that
his prior convictions were not “controlled substance offense(s],” id. § 4B1 2(b) The district
court denied his motlon

II. STANDARD OF REVIEW

[1] “We review [de novo] constitutional sentencing issues....” United States v. Steed, 548 F.3d
961, 978 (11th Cir.2008). ~

I1I. DISCUSSION

The parties preseilt two issues. First, Smith argues that the governiment violated his rights
under the Fifth and Sixth Amendments because his prior convictions were not alleged in his
~ indictment or specifically admitted by him. Second, Smith and Nunez argue that their prior .
conv1ct10ns for Florida drug crimes do not qualify as “serious drug offense[s] ”18US.C. §
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924(e)(2)(A)(ii), and “controlled substance offense[s],” U.S. S.G. §4B1.2(b). We address each
argument in turn.

i

 A. The District Court Correctly Relied on Smith's Prior Convictions.

Smith argues that the application of the mandatory minimum sentence, 18 U.S.C. § 924(¢),
violated his Fifth and Sixth Amendment rights. Smith argues that his prior convictions
cannot be used to increase *1266 his maximum possible sentence or mandatory minimum
sentence because his prior convictions were not alleged by indictment, U.S. Const. Amend.
V, and he did not specifically admit that his prior convictions were serious drug offenses,
U.S. Const. Amend. VI. Smith argues that the Supreme Court ruled in Alleyne v. United
States that all facts that trigger mandatory minimum sentences——~1ncludmg the fact of a pnor
conviction—must be alleged in an indictment, submitted to a jury, and proved beyond a
reasonable doubt. — U.S. ——, 133 S.Ct. 2151, 2155, 186 L.Ed.2d 314 (2013).

[2] [3] Smith's arguments fail. “[Njeither the Fifth Amendment nor the Sixth Amendment
prevent[s] the district court from finding the fact of [Smith]' s prior convictions, or using them
to designate him a[n Armed Career Criminal].” United States v. Gibson, 434 F.3d 1234, 1246
(11th Cir.2006). Although it is ordinarily true that all elements of a crime must be alleged
by indictment and either proved beyond a reasonable doubt or admitted by a defendant,
there is an exception for prior convictions. Almendarez—Torres v. United States, 523 U.S. 224,
247, 118 S.Ct. 1219, 1232-33, 140 L.Ed.2d 350 (1998). The Constitution does not require
that “[tThe government ... allege in its indictment and ... prove beyond a reasonable doubt
that [Smith] had prior convictions for a district court to use those convictions for purposes
of enhancing a sentence. » Gibson, 434 F.3d at 1246 (internal quotation marks and citation
omitted).

Alleyne did not overrule dlmendarez—Torres, and the Fifth and Sixth Amendments do not
limit the use of Smith's prior convictions. United States v. Harris, 741 F.3d 1245, 1250 (11th
Cir.2014). We acknowledged in Harris that there is “some tension” between Almendarez—
Torres and Alleyne, but “we are bound to follow Almendarez—Torres unless and until the
Supreme Court itself overrules that decision.” Id. (internal quotation marks and citation
omitted), The district court correctly used Smith's prior convictions to designate him an
“armed career criminal.” Id.

B. Smith's Prior Convictions Are “Serious Drug Offenses,” and
Nunez's Prior Convictions Are “Controlled Substance Offenses.”
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As an initial matter, the parties disagree about whether an argument raised for the first
time in a motion to reconsider a sentence is preserved for our review. The government
argues that Smith and Nunez first raised their argument that their prior convictions were not
“serious drug offense[s],” 18 U.S.C. § 924(e)(2)(A), and “controlled substance offense[s],”
U.S.S.G. § 4B1.2(b), in their motions to reconsider their sentences. The government argues
that, because Smith and Nunez filed notices of appeal before they filed motions to reconsider
their sentences, the district courts did not have jurisdiction to grant the motions, and we
should review their sentences for plain error. Smith argues that he first raised this issue at his
sentencing, and Smith and Nunez argue that, in any event, their motions to reconsider their
sentences preserved their objections and our review should be de novo. Because we conclude
that the district courts committed no error, we need not decide which standard of review
goverhs this issue.

" [] [5] Smithand Nunez argue that their prior convictions for violations of section 893.13(1)
of the Florida Statutes do not qualify as “serious drug offensefs],” 18 U.S.C. § 924(e)(2)
(A), and “controlled substance offense [s,” U.S.S.G. § 4B1.2(b). Smith and Nunez rely on
our decision in Donawa v. United States Attorney General, where we were asked to *1267
decide whether section 893.13(1)(a)(2) was a “drug trafficking aggravated felony” under the
Immigration and Nationality Act of 1965, 8 U.S.C. § 1227(a). 735 F.3d 1275, 1278 (11th
Cir.2013). The Act provided that “drug trafficking crime[s]” were “aggravated felon[ies],” 8
U.S.C. § 1101(a)(43)(B), and the Act broadly defined “drug trafficking crime” as “any felony
punishable under the Controlled Substances Act[,] 21 U.S.C. [§] 801 ef seq.[,] the Controlled
Substances Import and Export Act[,] 21 U.S.C. [§]951 et seq.[,] or chapter 705 of title 46,” 18
U.S.C. § 924(c). We ruled that the “federal analogue,” 21 U.S.C. § 841(a)(1), to the Florida
statute, Fla. Stat. § 893.13(1)(a)(2), supplied the elements of the “generic federal definition”
- of “drug trafficking crime.” Donawa, 735 F.3d at 1280-81 (internal quotation marks and
citation omitted). We held that the Florida statute was not a “drug trafficking aggravated
felony” because the federal analogue included an element of mens rea with respect to the illicit
nature of the controlled substance and the Florida statute did not. Id at 1281. Smith and
Nunez argue that the “generic” federal definitions of “serious drug offense” and “controlled
substance offense” include that same element of mens rea required by the definition of “drug
trafficking aggravated felony.” '

Smith's and Nunez's’ arguments fail. We need not search for the elements of “generic”
definitions of “serious drug offense” and “controlled substance offense” because these
terms are defined by a federal statute and the Sentencing Guidelines, respectively. A
“serious drug offense” is “an offense under State law,” punishable by at least ten years
of imprisonment, “involving manufacturing, distributing, or possessing with intent to
- manufacture or distribute, a controlled substance.” 18 U.S.C. § 924(e)(2)(A)(ii). And a
“controlled substance offense” is any offense under state law, punishable by more than
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one year of imprisonment, “that prohibits the manufacture, import, export, distribution, or
dispensing of a controlled substance ... or the possession of a controlled substance o With -
intent to manufacture, import, export, distribute, or dispense.” U.S.S.G. § 4B1.2(b).

No element of mens rea with respect to the illicit nature of the controlled substance is
expressed or implied by either definition. We look to the plain language of the definitions to
determine their elements, United States v. Duran, 596 F,3d 1 283, 1291 (11th Cir.2010), and we
presume that Congress and the Sentencing Commission “said what [they] meant and meant
what [they] said,” United States v. Strickland, 261 F.3d 1271, 1274 (11th Cir.2001) (internal
quotation marks and citation omitted); see also United States v. Shannon, 631 F.3d 1187,
1190 (11th Cir.2011). The definitions require only that the predicate offense “involv{es],” 18
U.S.C. § 924(e)(2)(A)(ii), and “proh1b1t [s],” U.S.S.G. § 4B1.2(b), certain activities related to
- controlled substances.

. Smith and Nunez argue that the presumption in favor of mental culpability and the rule

~of lenity, Staples v. United States, 511 U.S. 600, 606, 619, 114 S.Ct, 1793, 1797, 1804, 128
L.Ed.2d 608 (1994), require us to imply an element of mens rea in the federal definitions, but
we disagree. The presumption in favor of mental culpability and the rule of lenity apply to
sentencing enhancements only when the text of the statute or guideline is ambiguous. United
States v. Dean, 517 F.3d 1224, 1229 (11th Cir.2008); United States v. Richardson, 8 F.3d 769,
770 (11th Cir.1993). The definitions of “serious drug offense,” 18 U.S.C. § 924(e)(2)(A)(ii),
and “controlled substance offense,” U.S.S.G. § 4B1.2(b), are unambiguous. .

Nunez also argues that our precedents require us to hold that section 893.13(1) is not a
controlled substance offense, but his *1268 argument fails. Nunez argues that our holding
in Young v. United States establishes that state crimes are “controlled substance offense[s],”
- U.S.S.G. § 4B1.2(2) (Nov.1988), only if they are “substantially similar” to federal drug
trafficking crimes. 936 F.2d 533, 536-37 (11th Cir.1991). Nunez maintains that, because
we held in Donawa that section 893.13(1)(a)(2) is not a “drug trafficking crime,” 735
F.3d at 1281, section 893.13(1) cannot be a controlled substance offense. But Nunez's
reliance on Young is misplaced because the definition of “controlled substance offense”
that we interpreted in Young is distinct from the definition at issue in this appeal. Compare
U.S.8.G. § 4B1.2(2) (Nov.1988), with U.S.S.G. § 4B1.2(b) (Nov.2013). When we decided
Young, “controlled substance offense” was defined as an enumerated list of federal drug
trafficking crimes and “similar offenses.” U.S.S.G. § 4B1.2(2) (Nov.1988). But the definition
of “controlled substance offense,” in this appeal, does not reference drug trafficking or a class
of “similar offenses.” U.S.S.G. § 4B1.2(b) (Nov.2013). '

Section 893.13(1) of the Florida Statutes is both a “serious drug offense,” 18 U.S.C. § 924(6)
(2)(A), and a “controlled substance offense,” U.S.S.G. § 4B1.2(b). Neither definition requires |
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that a predicate state offense includes an element of mens rea with respect to the illicit nature
of the controlled substance. The district courts correctly sentenced Smith as an “armed career
criminal,” U.S.5.G. § 4B1.4(a), and Nunez as a “career offender,” id. § 4B1.1(a).

IV. CONCLUSION

We AFFIRM Smith's and Nunez's sentences.

All Citations

775 F.3d 1262, 25 Fla. L. Weekly Fed. C 724

Footnotes ,
* Honorable Douald E. Wafter, United States District Judge for the Western District of Louisiana, sitting by designation,

End of Document i3 2018 Thomson Reuters. No claim to original U.8. Government Works.
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