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FOR THE ELEVENTH CIRCUIT

EMERSON. DAVIS;
‘Petitiotier-Appéllant,
UNITED STATES OF AMERICA,

Respondent:Appellee.

Appeal from the United States District Couit:
“for the Northern District 6f Florida

‘Emerson Davis seéks acertificate f appealability (“COA”), in-order 16 appeal the denials

of ‘motions seeking relief from ‘the denial of his underlying 28°U:S.C: § 2255 motion t6 vacate
senténce, To merit & COA, Davis. st demoristrate: that “reasonable jurists would find’ the.
district court’s assesstrient of the constitutional ¢laims debatable or wrong,” or that tie issues
. “deserve-encourdgefiient 1o procesd. furitier.” Slack v. :MeDaniel, 529'V.8. 473, 484 (2000)
(quotations.onaiited). Davis has not made such a showing, and his:métion Tor COA i DENIED:
Accordingly, his motions:for leave to proceed informa pauperis and appointment.of counsel are

___/s/ Charles R, Wilsow
UNITED STATES CIRCUIT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA

TALLAHASSEE DIVISION
UNITED STATES OF AMERICA
VS; | I Case Nos.: 4.:92cr4013/WS/CAS |
EMERSON DAVIS
ORDER

Defendant Emerson Davis has filed a “Motion in Support for Relief Pursuant
_ fo Rule (60)(b)(6) on Behalf of Emerson .O. Davis.” (ECF No. 2171). In hi_s
motion, I-)'avis asks this court to reoperi his § 2255.proceedings, contending that this
coﬁrt incorrectly denied hirﬁ a certificate of appealability after denyirig his motion.
Davis relies on the recent Supreme Court decisionr in Buck v. Davis, 137 S.Ct. 759
(2017) in support of his claim’.

lRuleA 60 of the Federal Ruies of Civil Procedure provides an avenue to obtain
relief from a judgment or court order in certain circumstances. Ruie 60(b) provides
. that the. court may relieve alparty from a final judgmeht, order o,f proceeding fbr a
specific list of reasons._‘ Davis relies herein on fhe catchall provision of Rule
60(b)(6) which allows relief for “any other reason that justifies relief.”

‘In Buck v. Davis, the Supreme Court reiterated that in (.>rdevr té thain a

certificate of appealability, a litigant must demonstrate that “jurists of reason could
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disagree with the district court’s resolution of his constitutional claims or ... could

conclude the issues presented are adequate to deserve encouragement to proceed

further.” Buck, 137 S. Ct. at 773 (quotirig Miller-El v Cockrell, 537 U.S. 322, 327

(2003)). The COA inquiry “is not coextensive with a merits analysis.” Buck, 137
S.Ct.at773. The holding in Buck, however, is neither riovel nor _inconsistent with

the analysis employed in this case.

In denying Davis’s request for a certiﬁcate of appealability in this case, this
court stated that in order to obtain a certificate of appea_lability, Davis needed to
make a substantial showing of the denial of a constitutional right, which “includes
showing that reasonable jurists could debate whether (or, for that matter, agi'ee that)
the petition shculd have been resolved in a different manner or that the issues
pre_seilted were ‘adequate to deserve encouragement to proceed further.”” (ECF No.
1607, quoting Slack v. McDaniel, 529 U.S. 473, 483-84 (2000)). This court
concluded that for the reasons set forth in the second report and recommendation as
adopted by the court (ECF Nos. 1507, 1572), Davis was not entitled to a certiﬁcate |
of appealability as he had not made the requisite showing. (ECF No. 1607 at 2).

~ The only issue Davis now identifies as wmanting a certificate of appealability
is Ground Twelve of his motion, in which he claimed that the jury’s general verdict

was ambiguous, and that the court should have sentenced him based upon the

Case No.: 4:92¢r4013/WS
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“lowest pgssible ,Stétﬁtdry pénaity.” (ECF No. 2171 at 6). The magistrate judge
recommended that t‘his ground be denied without prejudice as premature, and that
the rema_inder of the motion be denied with 'prejudi‘éek. (ECF No. 1507 at 28). Thc
court stayed the procevedirigs to allow defensé counsel thé ioppoftunity to condﬁct
additional inveétigation. H.aving heard nothing further, the court adopted and -
incorporated the report andl reéommendatioﬁ fifteen months after it was prepared,
but dénied the entire § 2255 motion wiih'prejudicé. '(ECF No. 1572).

. :Clearyly, if Davis believed the incorrect standard had been applied to _his
request for a certificate of appealability, hg could have raised this issue at any time
after the request was denied. Davis has‘_not'shdwn that the Supreme Court’sv
deéision in Buck, reiterating the standard appiicable to rhotions for certificates of
a'ppealabi.lit-y,' is a “reason that justifies relief” from the court’s order denying his

request for the certificate in 2003. (ECF No. 1607).

Certificate of Appealability
‘An appeal of the denial of a Rule 60(b) motion requires a certificate Qf
appealability.  Williams v. Chatman,- 510 F.3d 1290, 1294 (11th Cir. 2007);
Gonzalez v. Secy fot Dept. of Corfeciions, 36}6 F.3d 1253, 1263 (11th Cir. 2004).
| A certificate of appealability may issue “only if the appiicant has méde a substantial
showing of the denial of a constitutional right.” 28 U.S.C. § 2253 (c)(2). The

Case No.: 4:92cr4013/WS
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certificate of appealabiiity is e threshold requirement that ﬁlters from the appellate
process cases in which the possibility of reversal is “too unlikely to justify the cost
for the systefn,of a qu appellate examination.” (:?ovnz'a.lez, 366 F.3d ‘at 1264.
Thus, a cerfiﬁcate'of appealebility sﬁould not issue in the eppeal from the denial of
a Rule 60(b) motion unless Davis shows, at a minimum, that it is debatable among
jurists of reason whether the district court abused its discretion in denying the
| motion.v See Mobley v; Head, 306 F.3d 1096, 1097 (11th Cir. 2002). In'this case,
vissx.lanee of a certificate of appealability is not werranted, and his request will be
denied.- Devis is a‘dyised that he may _eeek a certificate of appealability fronﬁ the
-. Eleventh Circuit Court of Appeals, pursuant to Rule 22(b)(1‘) of the Federel Rliles
| of Appellate Pre'cedure. |
| Accordingly it is ORDERED:
l. Dav1s Motion in Support for Rehef Pursuant to Rule (60)(b)(6) on Behalf
of Emerson 0. Dav1s” (ECF No. 2171) is DENIED.
2.. No certificate of appealablhty shall issue.
DONE AND ORDERED this 12th day of May, 2017.
| /s/ William AStafford

WILLIAM STAFFORD
SENIOR UNITED STATES DISTRICT JUDGE

Case No.: 4:92cr4013/WS
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 17-12871-B

EMERSON DAVIS,
Petitioner-Appellant,
Versus
UNITED STATES OF AMERICA,

Respondent-Appellee.

Appeal from the United States District Court
for the Northern District of Florida

Before: WILSON and ROSENBAUM, Circuit Judges.
BY THE COURT:

Emerson Daﬁs has filed a “Petition for Rehearing,” which is constried as a motion for
reconsideration, pursuant to 11th Cir. R. 22-1(c) and 27-2, of this Court.’s March 29, 2018, order,
denying a certificate of appealability, leave to proceed in forma pauperis, and appointment of
counsel in his underlying motion to vacate, 28 U.S.C. § 2255. Upon review, Davis’s motion for
reconsideration is DENIED because he has offered no new evidence or arguments of merit to .

warrant relief.



