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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

B For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix _A__ to
the petition and is

[ ] reported at ; or,
[ 1 has been designated for publication but is not yet reported; or,
;q is unpublished.

The opinion of the United States district court appears at Appendix C _ to
the petition and is

[ ] reported at . or,
[ 1 has been designated for publication but is not yet reported; or,
4. is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; or,
[ ] has been de51gnated for pubhcatlon but is not yet reported; or,
[ ] is unpublished. :

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.




JURISDICTION

I For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _Sanuaey Bl 2018

[ ] No petition for rehearing was timely filed in my case.

% A timely petition for rehearing was denied by the United States Court of

Appeals on the following date: Mavch 12, 20(® and a copy of the

order denying rehearing appears at Appendix _8® .

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. ___A

The jurisdiction of this Court is invoked under 28 U. 8. C. § 1254(1), cuncd

Hohon v LS, 524 DS 236, 24( (1a9%) (suprewe courd Wos buvvsd\c‘h:vvx
Yo vevewd dend of application v cerrtlccate of P\thm\:::iou\?ﬂ Yoy
Crevit Judor or appeliatr panel ),

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including ' __ (date) on (date) in
Application No. ___ A

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

US ConNsST. AMEND. V

No pevson shall be held to answer for a capital, o ctherwise infawmous
Covme | Linless o0 a. presentment ov ndichment of o Grand Tuny ; enceph tn
cases Arsing v We land or naval furces | o n the mildic  wWhen th actued
serice in Hme of wor ow Pub\ic danger j nor Sha\\ any pevsan ‘oe subyeet
foe the same offence fo e dwice Eutrin ye cpardy oF \de or s, N shall
be compelled W @ny case s be a wvtnmiss aqanst huse\E  nae be deprwed
of WEe ,liberdy , ov Property | Withodt due groeess of \aws; nor SV\G\_\‘ prevce
- peoperiy e taken S Pub\ic Use s tMnau Jost Cawxpens'oc\r:céﬂ .

US CONST, AMEND VI

Tn all crmonal pmsc;u*\bns , Yae Geonsed Shall engy ‘e tgnr fua s@emuj
and poblic frict by an Wwpartial yury of Hne state and distict Wherein 4ne
crwme shall e \oeen commutled § Ldn dustrer shall hove foeen previousiy
Gscartamed oy \aws | and 1o be wlormed of Yre nature cnd cavse o the
accusaron; to be confomted Gt the wiineeses against adun 3 fo how e
Compatsanyg pracess fue qb*cg\mlug witesses 0 s Savor, andde hove

e assidace of ccunsel T s delewce

05 CONST, AMEND

Congress shall Wmake ne law Wes@ed{wj an estobltshment of ve\xé;on, ov
pm\{k\sﬁi\l\a e Gee exercise Anevest § v Qb«*d&?«\% e freedom of speecn jor ot Yae

press , arthe vgnt of Hne people peacetully| ts assewmiole, and o petvhion Hae.

gavarnwment Lo o vedvess of q{\euqnges s

~3 .



0.9 CONST, AMEND KIN

Sectianl o AW persans bomn or naturolized tn Wne Onded Stades, and subgect
1o e jursdichitn thevest, ave chzens oS the Unded Stokes and o€ Yne stade
Wherewn Yhey reside « NO Stade shall Wake or evducce any \cus Waeh S\atl
alovidge Yhe privileges on wamunities of cldvzens of Yae Lodked Stades | Do
ol ancy state degrue ang gersin of Whe | Lberty | ov property, wrtnest due

process of law ), vee deny 4o any gersen Wik s )chsa.{ck@n Ane egoal
pm&zd{an ot the \awas .

28 0.8.C. 82254

(@) The Supreme covrt | a Jostice therest | a cuwrcuir udar, | o a distech dourt
Fnedl emtertain an applicediin for o Ltk of holbbeas corpes th HA\S of oo
Pevasn tn cultody pursuant to We yudgewenk of o Stade Court only on the
apoond Yoek e 15 1 cusedy W Volahion of e constdutien or lawsS o Arechies
e Unded Sdes .
Q) ‘An apphication for oL Lsrk of halbeas Corpus on bene® of « persan (n
wshody pursant te Hne (gewent of o stade curt shall not begranted unless
U appeats Mnedh -

) the apphicant fias exhausied the remedies avallaole n Ahe cowrts b Yhe
Skale; or

(BX3) tnere 's an Qbsence of auailebie Stake corvective process | o

() Civcomstances extst o cendry sych process neffeckive o protect tae
rigms of e agohtcnt .
(2) An agplicotion fov acusiit of albeas corpus oy boe dendd gn the wmerlts
ntwdhstandng dae Lodure of Hae agplicant o exiaust dhe vewedies aualable
th the csorts ot the giate



(’:5) Astoie sholl tok 0e deemed to hase wowed Ahe exnausion vez‘;wew\wv&- oV

be estpped Grom reltdnce Upen Mae wezulvemew\ Untess Ye Stale , Yrougin counse) |
expressly Lxmves Yoo veguicement |

©) An apphcant Shall nok be deemed Ao exthansted Ane cewedies auailalsic (n the
Couvks of¥ne S\ade | Witknin e \meom?vxg ofFAats sechon ; I e has Ane ok vrdev
e Lo of thesiale Yo valse, by any avalable precedore | '\\l\tZues\&w\ Qresented
@) An agoheshin for a vk of haleas corgus an belelf of o gersen T custody
puesuant to the yudgovent of a siade caurt shall et be granted Wik respeck
Ao any i ¥red was adyudicded on e mecds n Stode couet proceedunais
unlessthe adjvdicction o dne cloum - -

() vesuMedin o decision Yach was corhracy do | ar nuctved cw\’ wnveasoncole
apphaticn of, clearly estcblshed Bederal law ,as deteramed oy Yhe Sipreme Guurk
oFthe Ondlesd Sedesy ovr

@ resued 10 A deaisiun Maak Gos based on an Lnreasanable delermwaddn
of the Focts W Ve N4he evidence, Qresewted  the stcde caw\-vmcuc&\\ﬁs .

@M I & Proceeding instivted by an appiicaiin for a_ weid of lhabeos conges by
persin W Custody pursvant tu e ydgement of o state aurk | a determmchon of oo
factuel msve Mmade by a Stake anrt sholl be presumed Yo br correst « The appheaint shall
have e bunden of vebutting the Qvesumg-\r:xm of conrectness oy cleor and cvwinding
evidence .

(@) I Yne agphcant nas Falled 4o develop Ynefactual s of aclatm tn Stade auuedt
proceedngs , fne covet shall nat ald an ex:(devv\x‘mg hearing cndne daiwy Ginless Ye
agph cond shotos ¥ne -+
(A) The dawn veltes an- -

() anews vule of consttutional louw , made velmackivg Yo cases an col\odeea)

teuteud by dhe Sugreme ek, et was Qﬂ‘e’l\z‘b‘\\‘ Lnansilchle | o

~5-



(W) afactus\ gredicmte. Hhat coid not have been prevwolsly discovered trwoueh
tne exercise oF duediligence j and

(®) e facks Underiug Ve oM LKA e & went 4o estcdodis\n Yo cletur and
conuineing evdence thok But Rir constdutsnal ervor (Mo ceasonaiole Reuckfinder
wootd wawe Foumd tne agplicant quitty of the Underiying offense .

@) I£ Ahe agplicavt challensgs e skaiens) of fhe evdence adduced 1a Sucin
shate aurt proceeding 1o Suppart dne Stade cavrts defenmunston of o factuok 1550
wade thevein  Hneappliciat, (f abie, shall predice Yhad port of e reand perhnent to o
determnation of dne sflaencey of dne evdence 4o Sugpert Such deteruinsdiin . If
Mre applcont  becaise of wdigency or ctharyeason (s unable fu prodsce g port
o€ Yne veosed Hnew the it Shatl prodice Sueh pavt of Yz vecerd andi-he federcd
Cowrt shall dwectne stode o doso by ondes dwected Ao an apprepriete Stode Ofcial,
IE e stede canmnet Previde Suchn pertnent part of Yae vecord , then e wurt shall
determing Ludior Hhe exsting Facts and arcrmsinnces (hak wegine Shallbe Guen
1o da- shade conrt's Soctual deferminstion

Q) Acopyaftne o@é&u\ vecords otthe state wwurk, duly cerhiliad bthe cleck, of
Sudin court 1o or atvie and aevect copy of afinaing 7 judicial spumen ; ov Stnen relichie
wedien wmdiac, '%hou.ﬁv% sucha fuchkol determvotuon oy the sicte ccurtshall be
aduas sibke W the federal court roceecling .

(M) Excephas provided th Sechion HO8 of the curteoled Suketances ock, in ol praceedings
brocgirt under Ans SEckion | and any Sdbsegvent Proceechiigs an reviewd, Hhe court oy
appaint counsel fur an appliont (incis o brcomes financially unalole Yo cffrd aomsel |
exeeph as VA by . cute promuigedes By Ane Suprewe Cowt pursiand fu Stlutny
QA - Appauvtment of sl Under W Secten Shallbe gaverned *&4 Sechon 006A of

4ile B .



("\) The wneffeckurness or wmcompelenck of coynsel dm-tng Federd ocsiode
cehladeral posk-conuckum procedivgs Snolk not loe aLgroved for reliel W a

@wceedio\% azms‘w\g’ Uoder Secton 2254,



STATEMENT OF THE CASE

Prios 46 Hhe teial W Miis Case, MERRICK Filed Numeraus pretvial mctwns Ao preclude
evidence and v cmswmm Secding , and he chjected 4o Mae stade's wohen to
preciude MERRICK from nat only menfonlag bis velgien , but of presenioiion of o
religwes defense . He even oMempled to compel Lrtnesses fo ’\es\*&‘ . After the
Courk denied el MERRICKS Mations and owereuled Wis dojections MERRICK waas
convicted on November 23 200 . We was conviched of Count 3 ,Caxsp§m=~\
to commir- peﬁuq. a c\ass 4 feluny j Count |, Conspuracy to tampen with witnesses,
& c\c;ss b felony ), Count 2, | CONSPinacy 4o tawper witih ornesses, ccclass & -?e\am‘ H
covnt Y, Costrockion of @ evimmel Investigatin | a cless 5 felony. AMERRICIL
was sevlenced to \Z years , HiS ears, WS yeavs and 6 years despechiely,
c@\ 4o e sevyed Coneurvendly, |

MERRICK. Sied atumely notice oF Appeal , cind o May 14,2012, AgpeNade
counsel fited an Anders v. Calfornio ;356 Us. 138 , 87 5.4, 13% (1367) ores ., on
Jure 22,2002 MERRICK Tiled a pre se supplevwental O\pe\n;n& briet ra‘ts;v\g (IG:)
Stxdeen qrounds fur velief ¢ (1) Did the court eve W et ‘&m""\‘;‘ﬁ motiwn Yo dusmiss
for \ack ofF gurisdiction, (2) Did Hhe Arial court eve 1n deinying Aggeliants wickans For
pvec\USM of cudence and Yeamslevatn , (3) D the courd eve tn deaywg <
waton o Necrspsyanologust; (1) D Me coudt enr n deng ey m&wn Lie cnshiutned
Seakdq (B3I DY e court e n Precluding e defense, (&) DA fhe covrt eve in
denying agpeliants wmatieon th Wuiine 4o prectode Pronecells, () DP Ye Covrt e
" vet qronting & newtnel when there Wwas wnsufficrent c:icdew.e , () D the
Coort env wy nak ravhag a news el Lhewn o defanse was eveciudac] QP
e Court e th nat %«m&ww\& a e hrel When ageellants vignt Yo canfront

was vicleted | (19) Dict Hre court eve w0t qranitng o hews dnad wikew e covet

~8~




exclided evtdence , (D) DA the court ene a not e&mwk;ug a wewddval\ uihen
pnﬁl\e%ed \eqal communicadms were presented ot tvial (D) DA the cowt
<Iv W ek arantiag G e Aol Cinen epoellanlt Loas deveed aounilils wsteuchion;
(3) Did e ccurt ene W (e csbaw\:umg o e el Wienthe stude Mg«.\\ ewdence
Aok adind been dl\sc\ostd‘. 9D DA Ve court eve ;n wart granting a new Aot
wWhen e QNs'ec\r’;th wmmMes wuscunduct ) (45) DY Mne states Lse ol Pfwileged
Lauuuvu'cmz’;m prevest appel\ani foma pn-s-ewk;v\a eu\\c\me and *\a\:\wm", cncd
(1) DA Hre court e in 1ot granting a tistrial Winew dne State did He yung clout
cpEeMank's ConucAions .

On Bctcher 30,2012 (the Awmzanu Coort of AQowals affivened the aayichions .
o Novewper ¥, 2012 , MERRICK atewmpred to e a weotion Sor vecunsdevaticn | but
Counly officals prevented MERRICK Sroun %{ms e wrten , LI \ed Yo o \aussuid .
Mt vesuided n e N Ciresk couet ot Appeols \r\c\i\;ng Fhat gqraunds w e
wation had wewer , [Mmmc.\« v TS, &S0 Fed Appx. 333 (ner. umﬂ] .'/

on Tuly 3,203, MERRICK futed a bimely Petvtin For post - conitchon relet
under Rde32 ArzR.Crwm. 0., vasing (5) five Qrounds : (M) Petbwner woas
dened effectwe st‘\S‘\mnce of counsel an agpec] cncd NS Siele andl federod
Comstetbonad ﬂah’ts were yiolcded 3 (2) There Nas oeen a Signdiconct Cnavge
i the Law applisd Lo ted 4 Vi conucten et regowes a feversal ot
@u«c;w; (&) Meu\u‘ dt;(cvetd materic fodts ensh- aw\d*hu‘ Wadd dhange.
e verdich ) (4) Prosecutormol Musaandict | cud () Pebitner nas State avd
Fedeval constduionsc v;%hh * ’tes\l& " he defense,

ON Januony 22,204 Yhe Stkte el et dewmed Wae ockchiin . A ‘\'\Me‘\x‘
wwhion fur reconsidenchion was fled on Februany 3,201 , avd Loas dened .
Then MERRICK Lded atimely petvhion Rarreniesd in Yhe court ot Appects on March
26,20 | Lohcn He court qravted pevtewd aud dented veliet an Waveuber \q,208,
KER%\OK also pefihcned Ve Az Suprewe court o fevied, ot Yooy deined cton 4-13-13

-




On Novewoer 30,2019 MERRICK ftedl a&x;mz\q wotwn e recansideration , Whidn
wes denet on December §, 2015,

On Janoany 32616, MERRICK Klect au\'\(ww,\\‘ Holoeas crpus petihion
pursuant 4o 25 USC3 2254, u..;v\'k A Wemovandum of poinis and astoviiies
W sogpovt . MERRICK ratsed Q) Nineteen grounds v celiet . The Fvst
Sixteen graunds were frowm MERRICKS divect appexl. He also vaused grouads
Of IneMechue ossistance of Rppellate covnsel , pcaSe(uie;xo.\ \M:scovnduc'%\
(Pc.R.grovads \ and iy ve.spec{wh‘) anel Wegal sew\ew::W\S .

MERRICK also Fited @ ¥rotion £un Hne appowtwent of awssl on May 1%,2016
whah Hne Astrick wort denied an May 25,2016

On Moy 13,206, Hne State regponded 4o the Walbeas corpus pehficn, and
on June 13,2016 MERRICK Yephied, O Avqust 12,2016 Yne Magsivate tssued
Q veport Gand recammev\dot\tm ﬁ‘kc\‘ms clatms L2, 49(6,10,12,13, I and 1§
evier do ST Present <o==5h(2a\o\c claims o lack weniy . The Magiitvate eld
Wek on clawms 37, 8,2 1L, 4 (S anch T, MERRICK Fealed 4 wneetbhis standavel
Under 2% USCLR 2254 @)D ana(®) . The Maguctvate held ek clawm 18 wes
procecturally Davredl, ON Avqust 19,2016 MERRICK filed a twnely dbgeckion
‘o e Mag(ﬁn\ed Cepvrt and recomwandokan .

Defore the disivict caurt Nad a dnavce Yo vote on the Habeas crrpos petiton
the Avizono. court oF Appeals veversed s Walding of4ne Schelonr 30,2612 desisin,
6fter MERRICK Riled @ Wirtion 4o vecall the Mandate , fled December 13,2016,
MERRICK Siled a srenm-\ -?ur@d&(:d Awe of the cavrt of Appeaic d«ixslczn =N
Mey & Z2oiT, but an Suly M 20T the districk court Sdge denced the wighion
o judicial nokee Mok facks/Law chavged , and Hne disteict court yudge Slly
odeopt=t the Magisivates regurt and cecommendcchion , Toe district court
alse held ek o certlicole of appeal s denied ,



On Auquet 2,207 , MERRICK filed a nahice 6§ Agpest) motion Sor
covasel | mdten for \eane xo proceed 1 Soema Qau(rs , Gac & wcten Sov a_
certibicnde oF appealalbilihy fllowing denicl of CoA by the dstvict court
M th the Niwdth Cuvast court of Apgects on al (R) \:\\m*eavs Qround S, ONn
Januavy 3L, 201 % , the t\:nk cwcuit Court of agpents dewned Yne CoA |, whidn
MerRrick. fled a pe*‘c‘tlon Lo panel Q‘QCO\'\%(&%’\;OV\‘. Petition S \*e‘c\eomiwa
en Dane on Feorvarg 4,208 ., 6n  Mavew (2 2018 the Nt Gk
Court of Appeals denedt Yae peddrin .

MERRICK. Nows Petchins Hats court | pursuant 4o Wdnn v, US., 524

LS, 236, 240 (1459) ,Tor Certiocarn .

.—l\«



REASONS FOR GRANTING THE PETITION

The Nindh Civeuit's denial of @ cerbificate of Appecdaliilihy Wisapphed Hhe Bavetack
V. Estelle, U3 LS. 880 (Me3)test L cb&c:m‘mg a C.elh. T BAREFOOT Mus courk held thet
& petdioner MutA Snow oaly one of faur elewents 4o dbtain o C.6A.2 V) The pevticner
WUt demdastrcte Vnad e \ssues are delboadoble among (urists of veasan ) 2) That o court
Could vesaive Yae \SHES i @ Aferent manner 3 3) The guestions are adeguate Yo deserve
encovragewnent 4o proceed furter ; Y) Thak is not Sguavely Trecksed by stolute, Rule o~
actnonzed Court deciswn g tack s (PPN \adt\:vxg any Facdus) pasis th the record . A, ot
833,04, 834 . See= a\so Gawner v, Pogque, 558 F.2d 548 (@t cir \RTT).

Heve, Yhe Norda Aivcirt held sk MERRKK. " aas nat shun Yk ksg.w-' w\s o€ veasony
would find i+ deloctabie Lihetrer tne pedhun Stedes @ Yl Chasm of Ane demel of a.
consttutwnal vignt and ok yurists of reason Laould Rad it delatabie wWhether e distrik

| Court Was corceck (n d's peocecdurol vuling . Slack v. Mcdanel , 528 US, 413, 484 (<)

Sec a\so 28U0.5£.8 2253 (C)(‘)'. Qaono\ez- v.Thaler, 565 U.s. 134, o-Hd (zaﬂ)‘, Miler- €3
V. Cackrel, 537068, 322,327 (2003)

The Ninth circed's deaiswn Sated Ao wf:sder 0ot only the touvr BAREFLOT elewenls,
Hnelr wlerpretcdiin and applicattim of BARESFEGT (sos nreasanchbie , Especially wihhen
e standard for dotawning a COA, s relahiely \ous . SLACK V. McDANIEL,, 52 LS, at
UB3 . sce also Tefferson . Welbom , 2000 Wk B2 $46 ,at n.3 (exg\}o.m'mg Mot o COA
Should (ssue Linless Ve Acms am°ui\6r\\1 witout Wmewid )5 Miller -EL Uy CockeeM, 53T LS,
ar 33% (A peisoner Seelihg @ COA wwsh prave ¢¢ something more ¥nan Ame edosence of -?v:vb\}\\"“
or the exstence of mere “quod Lwatn” on WS or her park . Wie o not me?)u\re petticner Yu prove,
beure dha isvane 6F o COA, ek Soure yurishs waild qrais® e getdhon For Haloeos covpes ), and
T dodot exists , a COA Should tssue | See bLawlbright v. Stewsrt 220 £.34 1020, 1025

(ﬁ«\»h TN zoooXewbom) « As Showsn below; MERRICKE wet fhe BAREFOOT sicudavds, and

. COA Sthwold ssue,

~(Z~



T WAS THE NINTH C\WRcun's
DECsioN TO DENMM A COA
M CONELCT \WNTH DEQSICNS
OF TS COURT AND GTHER.
FEQERAL AND STATE coURTS

A. The Ninth Gircuit's w(\sqpp\(ccc\'iovx of the COA Standards warrants s
Courts AMewntion.
The Ninth circsd's opwien w(\Scn@p\\‘ed the standards of tssutng @ Coa
vnder BaveSoot v.EsteMe, 463 LS. 880 (1983); Block v, McDontel, 521 b 413 (2009
GQonzales u. Thaler, 565 LS \34 (2012);, Mller-EL v, Cackvell , 53T 05,322 (2003); and
28 09..32253(A)(2) .
A . PROCEDURAL BAR OF GROUND/CLALM \D
The c&?s\v;:‘c* ceory held thad c\akwv\ \& W dne 0?3*‘\“!-74\ for Walbens corpus
[Presecctoal Misconduct Lsas proceduvally boared . Wowever, ¥ne disheich court
was Vezani?éh candoct an wdependent vevveuws of e constitiinal clatms
Comgonent of Slack V. McDanmel, sspra, yet taey fledto.  MeSRICK aswgued
Yo e Midin Grelnd Ak Mne districk court had fosted 4o Sallows e Slack,
Mandate [c_.aws\i&uh'om\ doimas cu-v\pame.w&l and tnct '3uv:ns&s F veosan coutd ¥
as 4o cietnar Avs clacwa was Propeiy dsamsse on a Prucedurad oo . The
Ninty, etvestl | howmier did not cddeess foe clear dkdiim of slack by e
dshinict court . Thevefore, Onder SLACK, a COA Should tssue as MERRIUS
dewcnstnded Mick jurists of eason Laald find i dbatuble Lihether Clotim
12 states avald c\awn of the devmal of a coastlutioncd v\«;\w‘c and that
Suvis*s o¥ reason Laguld Cind W delctable Loketner the Sisheick couet

oy Corveck W s procedural m\m& s SVACK , &t dsy,

2, CONFUCTS WIEITH DECISIONS OF THE COURTS on THE REMAINING CLAIMS

Both the dstvict covrt and fhe Nindn crrcont’s \\a\anS Lhot MERRICK, Fodded

~-{3-



46 Show Wet 307:' '$¥s oF veason would fund it debckable winetner the eetitioner siales
avald clawn oftne dewal ¢ o Constiuhonal ede s directy corrairy Ao tae holdings
of Mals coutt | ather Ledeval courts and Shate coucts of \ash vesark.,

a). HABEAS CORPUS CLAM 1.

). Tn Marston's Tnc., v, $teand 4 Aca. 260 (13TT), Yoe Avizona Supreme Courd
adopted a vule dns court set Forth \n Branzburg Vi Nayes, 4ot 0o 665 (\q'n.\ e a
Grand Tury is ovohdoitec) from heavwg evdence Yad thes a constdutional SAatutory,
ov pviwlege,

i), The Anizona Suprewe Court alse estabiished Rule Lot (3) of dhe Avizone
vules of evidence | Which provides Mnat the Avizana (ules ok evidence Does appiy
wa qrand Suvj , and Rute 01 of the Avizonc vules of Evidence providees that
Privilege s governed by the Consttutn of fhe Unded Stedes, dne Coastututivn ofF
Avacace , o @p\(é&‘o\e “adule o eule.

i), Under Avone Qevised Stedotes 8 12-2233, \2-2235, 13- 4062 )G)E);
32-2085, 32-3283, and HI-MA3 ctscy, any and all cammuntcediEns Yo ar from
clerqy, counselar, physician an cdtorney Whie © Hacrn ckfecial cepacdy ot pv.w'\\eﬁd
and cannot be gresevted tnh o court Latinaitr c \‘\hom'wﬂ. ;v\-‘ce\(\'csew\' and yaluwtawy
waver of dhe prwilege .

iv), Tas caurt hhas eld ¥nat dnere s \tberly wterest under Yoe due process
clause of the Favrteeviin Amendwent 46 fne Lndted Stedes Conshtttten W o Steie
‘F‘Mou.;mg #'s \aws and Reles . Clewans v, Miss,, 444 LS T138 (\ﬁﬁox(?efxﬁo'.\er.
dewed a stcde ereated \\beﬂg wderesk Gad=r Mae due vmcms c\cwsa\‘, Hicks ye 0K\,
4T OS. 3u3 (l‘(ao\((’eh:\;mxu was avv;c\vu&l\‘ dz.v:\ec\ a Skde creaded vlc‘,\w\- vic\aled
due process C\o.ose\,

V), Federal courts ave bauad by We Arzono. Stake Suprewae Courts ket predahica

of tts sede \ows « Halgerson v, Wncusles | 303 £ 34 (200\2c\ (@tncie. zcosX; Mewder v,

Y-~



Semall, 29% F.3d (54, 158 (th eir. 2002) (Stede covrts have dae \ast Lord on Y-
‘o:u:s)

Vi), MEGRICK clamed in Hhe Halbeas Corgus Maah Mne proascerton Sumtied
prwiteged letlers cmmd phonecalls Maad e had Lot fais c\evgy/counselor/Physician finat -
weve kahen focm churcw cecords o Jarl ohone cecords , w Vae Qrand. yuey
and as a vesolt and ndictwment (uoas ceturned,  MERRICIKL anquad thcd e hed
never KV\OUAVW\Q\\‘ ,“K‘N‘c\\‘\tstw\\\‘ ar \n\uw‘m;w\s\ uc:wzé s Qv‘w‘\\z%< y Gnd Pnevelive
Stode \auwss and vites wandoded YheX evidence e exciuded frona a_qraud va\‘.

CONCLUSION OF CLAUM 4., |
Giwven Yhese facts | Statutes, Bules and decswns Yhe pe&:-\losser AW demonstrale
a substawtial Shou;\v\s of Aine denial of @ Fourteenth Amenduent vight do due Quocess cnd
that yurwds of recson coutd disagree Wit Yne distrch court an Awms pownt ; especwily whea
Hoe decision conflicts Lot dedisions ciAws covrt and dne state suprewe couet |
b). HAREAS corfus CLAWAM 2.
1), Prioe 4o tne Arial MERRICK filed a wmatwn Yo preclude prwileged evidesie »
This ncluded \eMers and phonecalts Yo s clerqy /counselorphysicion S the urgare.
of comtesswan .counsefma and gu:dcmce .

1), This moton as based upon clewqy lcounselar /phqs:cccm P leg=s gnder
ARS8S 12-2233; 12-2235, \3-4062()G)YW)), 322085 ; 32-3283 and Ui~ W43 e-\'s%--
as well as dedisions of Yois court . Hernandez v.Comm., 490 US . 80 (R8]); Epperson

V. Ark,, 391 05 2T (1168); Mckaskle v. Vela, Y6t LS, 1053 (184) y Duncan V. Hewey , S0 Us.
364 (EsS)(Fer coram); Geoy v. Netherland |, 518 05152 (1196); Pcard v. Canvor, 404 US,
216 (Hu); LS Ve Lovasco, Y3 O, 193 (ﬁﬂ)‘, Estelle v McGuwe (502 OS, &2 (Hm)) Pd“o'
V. Hares | US 0.5 37 (1859), andk Baecklay v. Flonda., 43 0. 935 (873), wiherewn s

Cour € held that Governwant uay nat .‘\W\wwv\—t. veliques prachices foran cdinevend .

s hat Is e QXG\U';NQ @mv'v_ ce aftae adherent y Qad the Guoyernwment W wot

|5~



determine the keuth oe -Fc\;s\-\‘ of the ve\\;s\an or W's practites .

1), The Stale court demed Hhe motwn Steding ot " T4 didn'd Feel Wnat these
were Canfessins counseling or guidance ; Limen cantradicted decisians oF s court,
The court fhen allawed all e Qvlv'\\e%ed letlers and phone ceclls v Mhe Yrial .

W), The distick court's decistwn relied on the erpretadidn of a decision
by Ahe Arzona Court of Apgects Seawm ZOVZ. Hhok Wsel§ condvradicied decisions ob
Hacs court . Furlherwore w2007 the Arzana Couek of Apges\s coreected and
hanged Mne facks oF the 2012 deciscon bt the AGhack courk tgnored i,

V), Stade \aw, As stoted alvave 1 Created o Wherdy ‘hevest tndev the due
process clavse oFtne Fuurtesntn Auwendment tn dhe state preciuding the evidence
See Clewans \LJ\S&, Su@een ) Hidks ve OKL Supran, and Hhes, MERRICK Awd dewansirale
& Substavitial 5"“"‘:“"3 ot the dewnial of o constiiulionad rigit . Tueishs of feason cold
Aisagree Lo the Astelet court and Mnts e\ wias adesuate Y deserye evccragement

Yo Qmetd Lfortner .

c). HABEAS COoRPUS CLAIM Foul
~ D).Prior to MERRICK' s feial e filed a motion Far constilutione] Secting Hnak
weas based vpon Amendwemts L, 5, & cnd WM Yo the Vnlled States Constiution .
ii), The slale courts decided that a Ty Lootd ot be Pavtial Lased
on Lhere He defendowt sot tn the covr\vaona « Gnd My MreveSore dented
Hhe wmahion, |
i), The C(‘ues\:\on vased (s on wiportant i‘ues:\mov\ec\ Mnet should be setited
by s coort, s the stcdes dedision appeces Yo conflick Lith decisins of
s coort and other feders courts and divectly conflicks (oth Sociod Sciente s
ok a defendant sected Fartner Rrom o jumy  Man e state, does wmake

a yuey impcw\'m-\ Avwsavds @ de-&v\daw‘-\ see a\so Estelle v, Withaws L H2S UiS,



S0t 46 sern 16 (1416)) Tackson v Brown, 513 F.3d 1057 (aA%h cir . 2008) (Bertin
Staking Yach “[Ine stede camnct, Cmsistently Lutth Ane Easrtecntin Amendument , cowpel
o acessed {o sAand twal belure a oy wille dressed 1n Wemtifiabie orisen clotnes W)y
Gedtin v. LW, 351 US. 12, 16 St 5985 (1856)) Tn ve Wwship 351 Gs. 358,73 63,20 5.0,
1068 (1116) (cne of e essential due process sakeguards that allends Hhe accused at his
dric) s dwe ‘)Nsumq\twv\ o% wnocence ),

), The $¢€'~’\:\n3 arvangewenat ,as Soond x| sociel iences ; does Creahe ao
negadwe wfercace of dangercsivess awd quilt, ¥ fhe Stcde Siks closer Yo Yhe J:.N\‘.

V). MERRICK. aladhed an artide with Several ondiveed addidional avdides
and tests Ynct supeoried s cawa cud Yne Jurys Cowscious andh wenscoos Negatve
Viewd of MERRICK duc to Lhere \We sat " Ahe e\ ¢ andthot he dpjected 4o
s compelied, 5elf narwinatdn andh e srfasr tnial and upartal Jur ,

wi), Tursds of reasan could c\\.smsvex it e disidek court and s z)uedwn

was cdcboa'\e 4o be encovraged Yo Precced Furinen.

d). WABEAS CORPSS CLAUM FWE

1), Prioe to the frial e state court granted the sicdes wotwn to preclude
MERRICK, fram introducing veligious endence ov o celigbus defnse |, or oF religious
arguments veqaeding s veliglon «  MERRICK Obyected cnd loter appeated .

1), Vnder ARS.SUIIHAZ.01 MERRIK Wod a Shade Stadutory right to
present a w\lg\bus Aefense | u.'s‘;\\c\'\ was confirmed oy the Stade Suprewe Gouck
n Stcde v Mandesty ,

W), On Apedl \5,201T Mhe Anzono. Caurdt of Appeals aqeeed thad MERRICK
Ald have o Stadctony right Yo present o religioss clefense under ARSBUI-IMTI.ON,

V), The disirict court and Nt Cineu® court of Appenis ave bound by these

deciswns . See Whgersom v Wncuiles, 308 £.3d 1200, 1200 (4hcw, 2«0053‘, Mendez v, Swmeall,

-"]..



2% F.3d WS4 1158 (Rt ciri2002)

V), The stade court \!;V\pmqew-\\‘ vestecked MERRICK'S ik and Fourdeentin
Amendwment \"L%MS Ao gresent evictence of Sigafcant vatue imc\ud\‘“a -\es\&u'n% N
Wis cuan belnal§, and onder \,Aosh:m@m Vi Texas (3TF0es, W (RET), Hais court hed
Mak Mas prachce Aened o fair dnal tnder Mae Tl andd Coveleendin, Amevdwents
o Mne Lnted Shades conshdstidn . see Mso Rock v« Ak, Ug3 Ues. Ut ( \%1\_

Vi), The district Conrt aund Hhe Nt CreUd’s dectstons ave. C\\v-cc‘\\s‘ and
im&weckhi comtrory Yo wash:ng\an and Rock, supre. . This dewcnsivades sk

35 Cists of ceoson Cond d.\i‘ﬂk%&c Gt e distecek counk i as MWe aurt was My,

€), HABTAS CORMUS CLAUA ElGHT

1), MERRICK veguested Wis Ghn Amendwment Censtituticnal cigntto compel the
testmony of DOMIMICK HURLEY for s deil , Loheretn he would festify 4 mare Hnan
I facks that were malenal c&exv\oms\mc\‘m% MERRICK's Factuol nocence |, but the
Court denied s f‘ezuod.

W), T o pretrad hearing, Hurtey testdiod Yo wore tnam M wcdeval Focts
tat dewwnsivaled MERRICK'S foctual tnocense , Vet tae court woled Yaot oF Soond
only one fact .

i), Under Clark v, Ar\zc;u'-\q. 548 LS. 135110 (100k), this Court held that skte
Covrts Wey not prehlot evidence .uv\?a\'w(q s Whieh Luas Felised oy, Bowling V. Rose,
36,30 559, 561-62 (154 cir.19a3)} chavisfie v Mollths, 4o F.3d 120,125-2¢ (2 . 005),
LS. v, Tumingloear, 357 Fi3d 736,736 (§th cir. 2604)} U.5. o Arbelaez , 450 F.3d 283
1294-qs (Wi cie. Zaoe)', us. v.S\v:wan (492 F2d 241230 (o.c.c\‘r.ﬂﬁé)(m\ cases on
the denal of couplsony process vignts ) . The districk court's decasion is  confioit.

i), The distnct ot and the Nt Carcurt c\so ‘uym\es! the halding " \40\33&\5

V. Swmih (53] LS. 510,520+ 21 (2003), vegarding acephng unvelited evidence .



V), Tursts ofveason could d'xsagree worth fhe disiveick Cauek Yoaet qu‘ms

MERRICK e opqor\uv;v\‘( o ca\ Horley as e Wrness juwino wauld festily 4o MERRICK'S
WMhocence , does Valake s Cedderad congitutionad v*:ﬁMs .

£). HABEAS CORPUS CLA\M FOORTEEN

1), On diveck Agpeal MERRICK vrarsed a clawn of PERIVRY and LHinG - Brcseccioral
Misconduct cnder Nague v. W, 360 VS, 264 (1958) , and tne Stoke courts did not
addvess fne c\cuma .

). on Habeas Corpus veuLew « Ve distech coort A ot adddress Hass Nagpue
clcim , even Yoo W Lsas cassed and asrguedd »  MERRICK dewcnstvaded waore
Wan o dozen wstances of penuny on weatemol facts .Qh W wandated thak
Yre cose Lo veversed .,

W), Torsks of veason cautd disagree with Hre disteick court | espacially uhen

i+ conbredicted Magpue v\, supra,

3). HABEAS CORPUS CLAIM SENENTEEN

1), MERRICK identified qua avcped that Appelcre counsel failed Yo ‘\den\\’\&‘
and avque c\ams o diveck Appeal, as vea\;wenl Uacter Dwdin v, Ropns | 528 WS,
259, 2%5 (269), MERRICK, wdluded Hae gqrounds cloove, Waadiag claiw S, thot-
te court oF Apgeals cduntted Luas o nonfrieioss CAaiun |,

). On Ao\ 15,2047 Hhe Anzoine. Couvrk et Aopeai\s held dnck clawn S on
Wis pvo se dweck appes) brie® had mert, oohen Mney agresd thak Ahe Sypever
covrt had enved W vt a&\ow‘mg MERRICK Yo avque ve\\g\ovx ) Subowack ve\\g{ws
ev-adcv\ce coacd ve\lcs\ms defenge . Thevefkre | ootn ovongs of strickiond V.
Washnghm. et LS. 06 (18M1) Luas shown and Yhe cose Should have \been
cewanded



,_:v. Uwndevr Anders v, Caldfoenmia , 356 LS. 138 Aﬁ&.&w Evlls . Lucey
HA b5, 357 (1955 ), cnd Muller v, Keeney 882 F.2d 1428, 1433 (R4 cir. 1959, e
Appellate counsel wsas supposed Yo arque Yae clawms, mucan.rﬂrf Ao 5,

W Yae Avaono. Caurt oF Aepeals ,

W), Because MERRICK dewgnsivated thad he was nrnﬁf,.ia,v ot hs
Fedeval constiviwncd s Ao \aue covnsel awque s von faulous clatus
own Appeal e Nas dewonstrated, e (Orsts of reeson coutd Assagvee
Lotk e dstect Gourt . e hes alse dewcnsiraded ek Wi \sue was
adegucie tes deserue ensoveagewment 4 procesd Suriner .

B. TMPORTAMCE OF THE QUESTIONS PRESENTED
T case presents fundawmental wcmv‘mwn?w of wportance Yo the naten
Decause W& affecte all pro-se wwmades | Linow hWoue e wenlo) heolth yssue
and a Qrisun systewn Yot does o allow fhewa 4o have access do amse
deasens., Moreover, claws 4 muoles m.cnwfosm ot fedeval Conshiution
Erovisoms Hhet Woue ewer loeen n.v,wna?» heard oy Ms courh, or any
court, Fortherwove, Thats court Nas ot \et .?»O)us@.m& dae tevrway

,,Qﬁmwcno*m Ao desenwe encouragement o proosest Lo, BAREFITT, at

B33, 0, &M, Tnis appeats to apply Ao each of Mewmcks c\alins .

JL. SHOLLD AN ATIORMEYN BE APRSINTED
AS AN EXCEPTVONAL CARCUMSTAMNCE
WHEN A QRO SE, TNOLGENT \NWMATE
WITH  PHYSICAL AND MENTAL. HEALTH
ISSUES AND THE STATE PRISOM PREVENTS

TNMATES CROM HAULING CASE ¢ ATLONS
AR LEQAL MATERALS

The Aistrick Courd nwnsﬂnnr Ve apEo wiwment of counsel ANMvcﬁ). m»d.*»ﬁ.,.ok

ot theve wias no excephemst cinumsiances and petthioner wuas artcotade,

-20~



and +Hhe claims weve atukely 4o be seccessS (Doc -1, 5-25-6), anch
G0 a certbicate of Agpect teguest, the Niwta Cirelct hetd Hnak e issue s
woot swce a. CON Loes Rened |

Here | MERRITK as diagnoses) wevitad Wealiin sues Yt Qrevents
Wi Srow avhcusioding Wis Aawms properly and Yhe prisaas pallaes prevents
Wan Sroma W"}I"\ﬁ e \and ard disptes of cwneok courks an ey Courts.
s (s an € xceptoved evcumstme wiere i counsel heotd bew

wn WE crmwmed cose |



CONCLUSION

Dased on the Qove%o;n&‘ e petdivner has dewmanstirated eadn ofthe Sour
Bc}re&cﬁ e\e’smew\-s cand \as demonsivated Ahat y..w-.\s*s o€ veason Cold &St
Wit Me dstrct amurt, cand Mnese (ssves ave adegucde o be encouraged o appat .

The petition for a writ of certiorari should be granted.

Respectfully submitted,

W

Date: _Q%//O/ZOIS’




