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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[Vﬁ‘or cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A' to
the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ is unpublished.

The opinion of the United States district court appears at Appendix 5 to
the petition and is ‘

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[V is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; O,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished. :




JURISDICTION

[\{For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was __December 8, 2017

[ 1 No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

seventh amendment



STATEMENT OF THE CASE

The Petitioner, Angel Peterson, is a Michigan Department of
Correction's ("MDOC") prisoner proceeding pro se, filed her
complaint under 42 U.S.C. 1983 against Michigan State Industries
("M51"), Rocky Bur;is and Millicent Warren, alleging violations of
state and federsal lau; Libei and Slander, Equal Protection and
Deliberate Ipdifference.:

tihen the Petiticner filed her complaint she also filed an
application to Proceed without Pre-payment of Fees and Costs. The .
Honorable Thomas L. Ludington ruled that the avasilable financial
data provided by Plaintiff did not establish indigence and the
camplaint wes dismissed without prejudice. After paving thé filing
fee the Petitioner was able to re-open her complaint.

Magistrate Judge Elizabeth A. Stafford was assignéd to manage
pre-trial affairs in civil case #14-cv-1300. As required by Fed.
R. of Civil Proc. 16(b) a scheduliné order was issued. Discovery
was originally set to end on October 21, 2015

8n QOctober 27, 2015, the Petitioner moved the Courtvfcr relief
from judgment. At a scheduled dépositinn on October 14, 2015
Defense Counsel represented that Mr. Burris was the only party to
the complaint. All other had been dismissed. Defense Counsel Dean
conceded that hs only recently realized that he incorrectly
concluded that the sole remaining Defendant in this case uwss

Defendant Burris. When, in fact, Defendant's Warren and MSI

Y



remained in the case and Plaintiff did not have an opportunity to
depose Warren due to Dean‘svmistake during the original time zet
for discovery. On November 10, 2015, the parties submitted a
stipulated order agreeing to enlarge the time for discovery by 120
days. The Court grasnted the parties' stipulation and extended the
period for discovary for 120 days. An extension of discovery was
conferrad upon to extend discovery until February 21, 2015.

During discovery time the Petitioner conducted discovery
through interrogatocries and depositions. Petitioner believed Mr.
Burris answers were vague so Petitioner filed a Motion for Evasive
Answers under rule 27. In order denying Petitioners assertions for
a Motion for Sanctions for Evasive Ansuwers the Honorable Thomas L.
Ludington in agreement with Magistrate Judge's Repart and
Recommendation stated, "In her first objection, Peterson "begs +to
differ" with the magistrate judges conclusion that Defendant Burris
did not give evasive or incomplete answers during his deposition in
stating that he did not recall if it was raining on August 27,
2012, and did not recall who worked in the set-up department in
2012. As noted by the magistrate judge, there is nothing
extraordinary about the fact that Burris could net remember events
that took place over three years ago, and the circumstantigl
evidence did not suggest Burris was being evasive within the
meaning of Rule 37(a)(4)." It was so Ordered on April 14, 2016.

In 2 sworn Affidsvit, dated March 21, 2016, Mr B urris suwore,

"Plaintiff alleges that I discriminated against
her in violation of her fourteenth Amendment equal
protection rights by demoting her and another black
inmate, Jones, from their lead positions and taking
away their lead pay. While also demoting another
white prisoner employee, Lemons, but allowing her to
keep her lead pay. This is incorrect. I reviewed
Janae Jones (#266195) file, and Jones wa not demoted

5



or reassigned. She requested that she be assigned to
the Shipping & Receiving Department. Shipping &
Receiving is a desirable position because it has more
time in between tasks and it allows that person to
bounce around to other Departments to broaden their
skills more quickly than rotating through other areas.
Jones' release date was getting close and we wanted to
accelerate her progress in time for parole."

This Affidavit was sworn to after the close of discovery and before
the Petitioners rule 37 motion was denied.

After the Defense Counsel erroneously stated that MSI was no
longer a Defendant and discovery was extended the Petitioner trisd
to depose MSI. The request was denied. The Petitioner then moved
the Court for sanctions for nat.making available a witness. ThaA
request was denied by stating,

"Defendant Burris was the proper agent for the MSI
to testify as was the day-to-day supervisor for the
entity at the Dental Lab. It is true that, at the time
of his deposition, defense cousel mistakenly believed
MSI was no longer a Defendant and agreed to an extension
of discovery. However, a further review of the
Complaint shows that there are no allegations against
MSI specifically that are not also alleged against
Burris., In fact, there does not appear to be any
allegations against MSI as an individual entity seperate

from Burris. Therefore, Burris was not only appropriate
as a witness, he was the best possible witness for MSI.
... Plaintiff had a full and fair opportunity to depose
Burris and she did." Dated April 6, 2016

The Court agreed with Respondant's and the Petitioner's moticn was
denied.

The Prison Litigation Reform Act (PLRA) prohibits prisoners
from bringing claims based on mental or emntional injury without a
prior showing of physical injury. The Petitioner stated that she
suffered from hight blood pressﬁre as a result of Defendant's

actions. The Petitioner survived a Rule 12(b) Motion to Dismiss.



In deciding a Rule 12(b) motion the district court assumes every
"praperly pled allegation in the complaint as true. However to
survive a motion for Summary Jddgment facts must-bé presented. For
that reason the Petitioner sought an expert witness to collahorate
her high blood pressure claims.

Prisoner right are limited. 1In addition prisoners have to
adhere to the rules and regulations of the prison. So that is why
the Petitioner turned to MDOC policy directive, ("PD"). Paragraph
HH of PD 03.04.100 states, "prisoners may be allowed to receive
health services by an outside quaslified health professional with
prior approval of the warden after consultation with appropriaste
Assistant Chief Medical O0fficer." As instructed by the poliey the
Petitioner wrote the uarden for his approval to receive ocutside
health care services. The lWarden never responded to the letter.
The Petitioner then submitted a grievance. As allowed per PD
03.02.130 at paragraph £ which states, "Grievances may be submittéﬁ
regarding elleged violations of procedure for unsatisfactory
conditions aof confinement which directly affect the grievant." The
Grievance Cocordinator acknowledged receiving the Petitioner's
grievance. The coordinator also provided the Petitioner with a
grievance identifier number and a date for a response to her
grievance. (please see attachment B) As indicated by the
Grievance Coordinator the Petitioner was seen by September 14, 2015
The Petitioner was seen by Health Care Administrator Ball. Mrs.
Ball told the Petitioner her high blood pressure was being managed
by health care and I could not see an outside doctor.

The Petitioner then filed a motion for Appointment of an



Expert Witness According to Federal Rules of Evidence (FRE) 707.
In a Report and Recommendation Magistrate Judge Elizabeth A.
Stafford denied the request. Judge Thomas L. Ludington agreed.
The reason given for denial was the precedent for denying a Motion
for Appointment of Experts Witness. Houwever, an Order to Show
Cause wes not done to obtain the facts. The precedent faor denvying
a Motion for Expert UWitness is; (1) the Court will not assist
indigent individuals (2) nor help a litigant prove their case. The
order misapplied the fact scenario to Petitioners case. The facts
in Petitioners case are distinguishable from the precedent quoted.
0n February 6, 2017 the Petitioner's entire case was dismiséed

with prejudice.



REASONS FOR GRANTING THE PETITION

SHOULD A MAGISTRATE JUDGE, WITHOUT EXTENDING THE
DEADLINE FOR DISCOVERY, ACCEPT DISCOVERED MATERIAL
AFTER THE CLOSE OF DISCOVERY WITH NO JUSTIFIED
EXPLANATION?

5id the P=titioner have the right to rely on Mr. Burris's
sworn testimony from a depositian. Mr. Burris's answsrs seemed

vagus so the Petitioner uwas uncertasin if she could raly on his

testimony. This uncertainty mads thz Petitioner file a farmal
motion for Evasive Answers under Rule 37 of ths Fed. R. of Civil
Procedure., In an ' order denying the Petitioner's Motion the

Magistrate reasssured the Petitioner her assertions about Mr. Burris
were wraong. The Court ruled in Pstersgn v. Burris 2019 U.5. Dist
LEXIS 5081592, "In her first objscticn, Pesterson "hasgs to differv
with the magistrate judges caonclusion that Defendant Burris did not
give evasive or incomplete answers during his dezposition in stating
that he did not recall if it wes raining on Bugqust 27, 2012, and
did not recall who worked in the sest-up degartmen§ in 2012. Bs
noted by the magistrate judge, there is nothing extresordinary about
the fact that Burris could not remember evznts that took place over
three years ago, and thz circumstantizl esvidence did not suggest
Burris was being 2vasive within the meaning of Rule 37(=)(L)." The
Order wass dated feor Boril 14, 2016.

Fefaore denving Petitioner'’sz R2ul=s 37 “ation =3 Tpurt had in

N

S2g

n

its po ion 2 sworn statemant from Mr. Purris. His memory had

been rafreshed. On #March 24, 2016 in =2 sworn affidavit Mr. Burris

Az



5. Plaintiff alleges that I discriminated against
her in violation of her fourteenth amendment
equal protection rights by demoting her and
another black inmate, Jones, from their lead
positions and taking away their lead pay while
also demoting another white prisoner employee,
Lemons, but allowing her to keep her lead pay.
This is incorrect. I reviewed Janae Jones
(#266195) file, and Jones was not demoted or
reassigned. She requested that she be assigned
to the Shipping & Receiving Department. Shipping
& Receiving is a desirable position because it
has more time in between tasks and it allows
that person to bounce around to other
Departments to broaden their skill more quickly
than rotating through other areas. Jones' release
date was getting close and we wanted to
accelerate her progress in time for parole."

Despite the assurance of the Court that Mr. Burris's answesrs were
naot evasive and the evidence presented by ths Petitioner wass +o
circumstantial to prove thet Mr. Burris's answers wers svasiva the
Court issued an Order Dsﬁying Evasive Answare undsr Rule 37(=z)(L).
After the close of discovery should praviously undiscovered

materizl bs admissible? It is w=2ll settled in Softsl Inc.,

y.

(W3]

Dragon Med & Scientific Comme'rs, Inc.,, 118 F.3d 955, 961 (2d Cir.

1897), "When assessing a late disclosure the court must consider
(1) the party's esxplanation for the failure to comply with the
discovery order, (2) the importance of the testimany of the
precluded witness, (3) the prejudice suffered by the opposing party
as a result of having to prepare fto m=et the neuw testimony and (&)
the possibility of a continuance.” HNene of this was done. Mr.
Burris's sworn affidavit was just accented by the Court.

Should the Petitioner be held teo ansuwer to an affidavit that

used information obtained after the close of discovery. IFf nbt but

10



for Mr. Burris's employment with the State of Michigan hz would not
have begn able to asccess prisoners employment files. Prisoner's
employmant files are kept with the clessificastion director. The
Classification Director works in another building The Petitioner
definitely suffered prejudice when the Court acceptad the
Respondent's sworn affidavit. If naot but for said affidavit Mrp.
Burris would not have hesen 2bls to provs he did not commit en Egual
Protectlion vioglation nor s Deliberate Indifference violation. The
Potitioner's should only have to defend agsinst information
obtained during discovary.

Are prisoners entitled to the use of Fed. B. Civ. Proc. as

other litigants? In the case of Kirby v. Blackledge 530 F.2d 533

(tth Cir. 1976) it states, "Pro se litigants are sntitled to the

.

use of discovery procedure on the same terms as litigants

reprasented by cnrunsel." The federal courts discovery rules ars

0

based gn the idea that justice is hesst served if easch sides knows
what the other side will try to prove. 1In the tim=2 prescribed for
discovery ths Petitioner used interrogatoriss and a deposition +o
discover information from sach Respondent. The Pestitioner was
unsure about many of Mr. Burris's statements but was reassured by
the Courts that I could rely on them. The Petitioner had every
right to rely on what she know was said at the deposition. As with
Softel the Petitioner had every right to know in advance of any

witness statements, As in Softsl when the expart witness

statements uwere not disclosed in 2z timely manner th

i

y were
inadmissible as testimony. The decision in Feterson's case in the

6th Circuit is clearly in opposition 4o the Plaintiff's czse in the

43



2nd Circuit. The Petitionsrs case clegarly goes againzt pracedent.

IF A JUDGES OPINION ONLY REFLECTS THE PRECEDENT
AND NOT THE FACTS DOES IT DENY THE PETITIONER THE
SEVENTH AMENDMENT RIGHT TO A TRIAL?

The FRE 705 govarns the fAapoirtment of Experts. The przcedent

used for deciding a Motion for Appointment of an Expert is as

m

follows; Rlthough appointmaent of zn expert is within the Court's
broad discretion, Dodsen v. Wilinson, 304 F.Appx. 434 LAL3 (6th Cir.
2008), such appointments are rars and ars reservad only for those
instances where expert testimony is necaessary to =z2id the Court's

fact-finding, Ledord v. Sullivan, 105 f.3d 354, 358%*7th Cir. 1997)

("Ganerally, if scientific, technical, or other spscialized
knowledge will assist the trier-of-fazct to undersitzand the evidencs
or decide 8 fact in issue, 2 court will utilize expert
witnesses.”). Importantly, rule 706 is not meant as a vehicle for
the Court to aseist the pleintiff in proving her cesz against the
defendants. Tangwell v. Robh, 2003 WL 23142190, *3-*4 (£.D. Mich.
Dec. 23, 2003) ("Inde=d, the appointment of an expsri witness for
the piaimtiff in this case undar Rule 706 would he tantamount to
the Court assisting the plaintiff in proving his case asgainst the
dafendants.®). In the same vain, 28 U.5.C. 1915, which governs
cases braought in forma pauperis, "does not praovide for the
appointment of.an axpart witness to z2id an indigent litigant.?
Pacdraza v. Hanes, 71 F.3d 1924, 126 (5th Cir. 1995). The same
precedent was used to decide Petitioner's cass. Vet the precedent
in the Order misapplied the fact scenaric in Petitioner's case.
The facts in Patifioner's case are distinguishable from the

precedent guoted.

12



Did the sobering effects of FRE 706 make the MDOLC resort ta
un-fair play by refusing to let its prisoner sa2e an expert witness?
It has been said that the availability of the FRE 706 in and aof
itself decreases the need for resorting tc ths Court to appoint an
gexpert. The ever-present possibility that the judge may appoint in
any givan case will exert a sobsring =2ffect on the expert witness
of a party and upon the pesrson utilizing his services. The bedrock
af prison ohilosophy is that it= prisoners are %0 dn "hard-tima.®
MDOC was not going to 1let anvyone show how 211 that '"hard-time"
affects its prisoners health.

Did the Court commit reversible error when it did not do an
Order to Show Cause as re&quired by FRE 706, If an Order to Shouw
Cause 1s 3 procedural tool to ensure due process *then in Sibbach V.

Wilson & Co., 312 U.5. 1, it states, "If the matter invelved in the

order is onz of procedure, then it is centrolled by the Ruless of

Civil Procedure.” In initizl filings the Petitioner filed an
Bpplication to Proceed without Pre-payment of fFess and Costs. Tha
Honorable Thomas L. Ludington ruled in Peterson v. Burris, 2014

U.S. Dist. LEXIS 126824 stating, "Although Plaintiff allegedly
lacks funds to pay the filing fae for this action, shz states that
she received $33,763.31 from a lawsuit, that she had $11,007.11 in

a chzcking account, that she has a mutual fund worth £5,259.72, znd

that sh2 hes curr=2nt «spindsnl= balance of 5221.27 in her prison
account as of ARugust 21, 2014 when z2n administrative officer a%t the
prison certified her financial statemsznt ... The available
financial date provided by Plaintiff has not estahlished
indigence.™ The Court had bzfore them a financially able party whe



could not obtain an axpzrt witnees, Also, & capable inmate who is

ch

[
el

the only femaels prisogner in M gan to ever depose variaus MDOC
staff on her gwn. Instead the Court used precedent to deny
Petitioner as indigent and in need of hzlp to litigate her case.

The Court's had this informetion to draw unon in its decision

t.

Joe

making process but did not use

If truth and fairness are not to be secrificed, the judge must

be more than a mers2 spectster. He should exert control over the
legal procesadings. Through analogy the Courts have always said
prffective assistance of counssl is not 2 sevanth amandment right.
The Courts will not visit the sins of nne counsel on another
counsel. The litigant's on;y recourse is to file 2 leg=al

he Court saying

fa s

tiognar moves

(21

malpractice claim., But when a2 PCat
that oneg counsal has interfarsed in such & way as fo deny one

counsel independent decision making. Thus making her counsel far

herself ineffective. All be it, the caunsel is pro se, none the
less she is counsel for herself. In the case of feder v. U.5., 425

U.s. 80, the prosescutor asked tha judgs to ordar the Pstitioner and
his counsel not to have overnight discussions because by chance
they might diecuss the case. The Court grented certisrari, "to
consider whether a trisl court order directing petitioner not ta

consult with his attorney during an ovrrnight r=cess, callesd while

o

the petitioner was on the stand as a witness and shortly before

cross-examination was to begin, dspriving hir of $ih= assictarnce of
counsel.” Truth and fairness should not bz sacrificed to uphald an
erronsous cecision. The governmant interfered with the nro seg

counsel's decision making when it would not 1l=2% its nrisoner sse2 an
G B
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gexpert witness.

Finally, the Order Denving Appointmant of an Expert Witness
never discussed the complexity of the medical issue befare the

Court. The Court insisted that the Petitioner had high blood

pressure for years. That is odd when the Petitioner was never told
so. Would not a person needs to knogw if thev have a disease ar
not. I have never heard of the Attorney General bsing able to give

a medical diagnosis before the doctor does.

- IF A DESIGNEE UNDER RULE 30(B)(6) REVEALS A
DIFFERENT POSITION ON A TOPIC THAT AT THE
ADMINISTRATIVE PROCEDURE IS THIS FRAUDULENT
CONCEALMENT? h

Does not the PLRA exhaustion requirsment say, "No action shall
be brought with respect to prison conditions under {42 U.S5.C. 1983]
.. or any other fedsral law, by & prisoner confined in 2 jail,
prison, or other correctional facility until such administrative

1

remedies as are asvaeilable arz exhaustsd. Exhsustion alsoc requires
a party to procesd through the entire process correctly anmd pursuse

the process all the way to a final decision on the merits of the

entire controversy. During the exhausticn process MSI arsa mansgsr
always said, "MEI aperaticn and wor% mzpuszsl states, three

counseling memos in 2 six wmonth period will result in terminatiaon.®
After reviewing counseling memos and inmate filzs, terminatisn uwas
warrented." Prisoner was a disruptive force to supsrvisor and
inmates in work srea." (pleases see attachmant )

Should the Courts have held MSI accountabls for its representative

answers at the depositicn? wunder Rule 20 when MSI designated Mr,

1%



Burris as its representetive he was not givirng his own persaonal
opinion but rather MSI's positiocn on the tople. Mr. Burrls swore

when ssked did he witnes

s

the argument with inmate lLemon's which

resulted in first counseling m

n

m

0

, Mr. Burris respanse for MSI was,

"No, I didn't.® He goes an to say,

"I was informed by my supervisor, Jeff Barrett, over the
I interviewed the inmates, and took statements from them.

81
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Whan the Pgtitioner agesin =zsk

regpresentativz why did he writs me g third counss
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having 2 had sttituds he goes on tao say,

"the situation with you and the other inmates had

gotten to the point to where it had just created to

tense a work environment. And at the request of the
other line leader inmate line leaders they asked me to do
to do something about it."

However in the cese of Stsrlight Int'l, Inc., v Hsrlihy 186 F.R.D.

626, 63Z8B (D. Kan. 1988) the Ccurt held, 'holding a corporation has
a duty under Ruls 30(b){(8) to provide stmzomrz who is knowledgsable
in order to provide "binding snsuwu=rs on behalf of the
corporation.”).

Under Michigan law, an affirmativa action by 3 defsndent which
has the effect of fraudulently concesling the petitions cause of
acticn in gffact tolls the statue of limitatimns. s in the case
of William v. Hartie, 827 F.2d 1202 this is thes case of a 1560's
jail dsath. It states, "Fedszral civil-rights sctions are subjsct
to the statuszs of limitations of tha state in which suit is brought

... It can net be said that ths glaintiff failzd to zxarcise due

diligence in not discovering this glleged cover-up, baecezuse their

16



only possible saurce of information was locked up in the wmind of
Charles Hacknay and remained there until he was resady to come

foruward with his story ... which he did in 1684 ¢

Did the depositi
of the staztue of limi
on the Patitioners th
2015 depositian. Thr
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Blsa, thazt she never
her third counseling
the Petitigner would
hers today. Does th
the one year status o
Slander. In fact, th
MSI was give

Burris.

depositiaon.

sgug is on

e

This
United States ran and
needs to 'Yclean the s

judge is and (3) That

wantz to b=z ftreeted f
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heavily criticized by
took up a whole piece

sgy jusi happened to

on discover fraud thus affecting the running
tations. MS5I did net revezl its ftruz2 stences
ree counsaling memo's until the COctober 14,

oughaut +the administrative procedure ths

4

d Mr. Burris sfter being an sick lsave for

to work and wrote her a counseling memo.

said a word to anyoneg on the dsy she received
memo. Had ¥r. Burris admitted ta these fthings
have received her job back and we would not be

is nzw info
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted, b%//
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