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WUnited States Court of Appeals
Afor the €ighth Circuit

No. 16-2887

Juane T. Kennell
Petitioner - Appellant
V.
Dave Dormire

Respondent - Appellee

Appeal from United States District Court
for the Eastern District of Missouri - St. Louis

Submitted: September 20, 2017
" Filed: October 17, 2017

Before LOKEN, ARNOLD, and SHEPHERD, Circuit Judges.

ARNOLD, Circuit Judge.

Some years ago, three men armed with guns stopped near the house of one
Freddie Chew where Chew, Jeffrey Shockley, and Robert Stewart were gathered. A
shootout erupted, resulting in Chew's death. Shockley and Stewart escaped and later
identified Juane Kennell and Christopher White as two of the three attackers. Kennell
and White were tried separately in Missouri state court on charges of first-degree

A-1

Appeliste Case. 16-2867 Page! ] Date Fied 10/17/2017 Entry 1D 4520016

<



murder, first-degree assault, and armed criminal action, and both were convicted,
thanks in large part, probably, to testimony from Shockley and Stewart. After the
Missouri state courts upheld their convictions on direct and collateral review, Kennell
and White separately petitioned for habeas corpus relief in federal court under 28
U.S.C. § 2254. They each asserted, as relevant here, that the prosecution did not
disclose material exculpatory evidence, in violation of Brady v. Maryland, 373 U.S.
83 (1963). The district court,’ following a joint evidentiary hearing, denied both
petitions. Kennell now appeals the denial of his § 2254 petition and a motion to

reconsider the same, and we affirm.

When reviewing a district court's denial of a § 2254 petition, we review the
district court's findings of fact for clear error and its conclusions of law de novo.
White v. Steele, 853 F.3d 486, 489 (8th Cir. 2017). There are three components to a
Brady violation: the evidence at issue must be favorable to the accused, either
because it is exculpatory or has impeachment value; the state must have suppressed
the evidence, either willfully or inadvertently; and prejudice must have resulted.
Strickler v. Greene, 527 U.S. 263, 281-82 (1999). Prejudice results if the suppressed
evidence is material, which for Brady purposes occurs "when there is a reasonable
probability that, had the evidence been disclosed, the result of the proceeding would
have been different,” or in other words, when the evidence "undermines confidence
in the outcome of the trial." Turner v. United States, 137 S. Ct. 1885, 1893 (2017).

Kennell first argues that the state violated Brady when it withheld evidence of
an agreement between the state and Shockley requiring Shockley to testify against
Kennell and White in exchange for leniency on pending drug and weapons charges
that Shockley was facing. As evidence of this agreement, Kennell produced an
internal public-defender form supposedly drafted by Kennell's first counsel, who

'The Honorable Audrey G. Fleissig, United States District Judge for the
Eastern District of Missouri.
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noted that he had learned that Shockley's counsel had "negotiated a deal for Jeff
Shockley to testify against [Kennell] . . . as well as possibly another defendant,
Christopher White." Kennell also relies on notes drafted by Shockley's counsel
regarding a meeting that he had with the prosecutor that stated that the prosecutor had
hinted at a "nolle," or dismissal, of charges. He also called the district court's attention

to unsigned plea agreements or offers.

Kennell does not contend that Shockley and the state entered into a written
agreement, and the district court found there was no oral agreement, either, tacit or
otherwise. The district court credited the testimony of Kennell's first counsel and
Shockley's counsel that the notation in the conflict form was simply incorrect,
perhaps an erroneous conclusion based on negotiations to reach a deal that was never
concluded. Shockley's counsel also represented to the sentencing court in Shockley's
case that there existed no quid pro quo or secret deal for Shockley's testimony against
Kennell and White; in fact, neither he nor Shockley mentioned any agreement at
Shockley's sentencing. Shockley and the prosecutor in his case, moreover, testified
that there was no agreement, and the district court explicitly found them both credible
on that point. Both Shockley's attorney and the prosecutor also testified that Shockley
would have likely received probation in any case as a matter of course in light of his
youth and unremarkable criminal history. In addition, the state never dismissed the
charges after Shockley testified against Kennell and White; and the state ultimately
recommended that Shockley's sentence be essentially consistent with the sentence that
it had proposed in its first plea offer to Shockley, which did not require his testimony
against anyone. Finally, the court credited Shockley's and his attorney's testimony that
they merely hoped that Shockley's cooperation would positively influence his
sentence. On this abundant record, we cannot say that the district court clearly erred
in finding that there was no agreement that the government could have failed to
disclose. Cf- White, 853 F.3d at 491.
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Kennell's second Brady argument is that the state should have disclosed that
it had paid Shockley around two thousand dollars to put him up in a hotel for about
a week and then to move him and his mother into a different apartment. The state
made these relocation payments because Shockley represented that he felt in danger
because of his connection to the crimes at issue. We agree with the district court and
the White panel that, assuming this was Brady information that the state should have
disclosed, its nondisclosure does not undermine confidence in the verdict. See id. at
491-92. The state made these payments more than a year before Kennell's trial, and
nothing shows that they were made to encourage Shockley to change his testimony.
Cf. United States v. Librach, 520 F.2d 550, 554 (8th Cir. 1975). And as the district
court pointed out, the jury's consideration of this information could have harmed

Kennell by inviting testimony or speculation that Shockley had been threatened.

Kennell next maintains that the state should have disclosed that Shockley had
agreed to testify against his own brother in an unrelated case because it showed
Shockley's willingness to testify against others to advance his personal interests. But
as the district court found, on a sufficient record, there is no indication that Shockley
was willing to testify against his brother to receive a benefit from the state. We
therefore cannot say that the district court clearly erred in finding that no agreement

with the state existed, so we discern no Brady violation here.

The next set of circumstances on which Kennell stakes his Brady claim
involves the gun that Shockley used during the shootout. Shockley testified at
Kennell's trial that he disposed of the gun on the day of the shootout and never
retrieved it. In fact, though, about ten days after the shootout, police found the gun
in a car that Shockley, then seventeen, was driving. Shockley and Stewart, who was
also in the car, were charged with minor drug offenses as a result, while another
passenger was charged with possessing the gun. Kennell argues that the state
suppressed information relating to the recovery of Shockley's gun by the police, and,
had he known about this information at trial, he could have impeached Shockley with
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it. He also maintains that the state should have corrected Shockley's false testimony,
and, since it did not, his conviction rested on fabricated evidence. The district court,
after intimating that Kennell might have procedurally defaulted any claims involving
Shockley's disposition of the gun by not raising them in his state proceedings, found
against Kennell on the merits. We do not consider the merits because, even assuming
that the certificate of appealability reaches claims of fabricated evidence, which is far
from clear in this case, we are convinced that Kennell defaulted any claims that he

may have had involving Shockley's testimony about the gun.

Though petitioners seeking habeas relief must fairly present the substance of
their claims to the state court to avoid defaulting them, Wemark v. lowa, 322 F.3d
1018, 1020-21 (8th Cir. 2003), a showing of cause and prejudice can excuse a
procedural default and open the door to our review. Wooten v. Norris, 578 F.3d 767,
777 (8th Cir. 2009). Cause typically turns on whether some objective circumstance
external to the defense impeded counsel from raising the claim. See Cagle v. Norris,
474 F.3d 1090, 1099 (8th Cir. 2007).

Kennell argues that cause exists here because he did not learn of the
circumstances surrounding the recovery of the gun until his state proceedings had
concluded. Although the district court stopped short of holding that Kennell
procedurally defaulted his claims regarding the gun, it explicitly found, after a careful
review of the record, that the state did not fail to disclose Shockley's arrest stemming
from the car incident or the fact that the gun seized from the car incident had been
used at the scene of the shootout. The district court based its finding on Kennell's
admission in his state post-conviction proceedings that he had received in discovery
a report documenting the arrest in which this type of gun was recovered, and on the
prosecutor's credible testimony that he would have given the same discovery
materials to Kennell as he did to White, and White's counsel had been advised of the
incident. And after having the opportunity to observe Kennell's demeanor, the court
found that Kennell was not credible when he said that he did not know about

-5-
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Shockley's arrest or the seizure of the gun until after his state proceedings had ended.
The court also found it telling that Kennell did not offer any affidavits or testimony
by either of his trial counsel suggesting that the state had not provided this
information. Kennell fails to convince us that the district court clearly erred in making
these findings, especially when considering that findings based on witness credibility
are virtually unassailable on appeal. United States v. Wolff, 830 F.3d 755. 759 (8th
Cir. 2016). These findings make it clear that Kennell had the opportunity to raise his
claims regarding Shockley's disposition of the gun in state court but failed, without
cause, to do so. We therefore decline to address these claims further.

Kennell's final Brady argument is that the state suppressed evidence of
agreements it had with Shockley and Stewart that they would testify against Kennell
in exchange for leniency on the drug charges stemming from the stop of the car ten
days after the shootout. The district court found, after reviewing the record and
observing the demeanor of the witnesses, that no such agreements existed. The
district court reviewed certain files in camera and determined that, within just a few
days of the arrests, the state declined to prosecute Shockley because of a lack of
"sufficient value" and Stewart because of an "insufficient connection." The district
court concluded that Kennell had provided no evidence suggesting that the state's
decision not to prosecute teenagers with insignificant criminal histories for possessing
a small amount of drugs was unusual. We see no clear error with that conclusion,
especially when we consider that the charges were dropped more than a year before
Shockley or Stewart testified against Kennell at trial. Because Kennell has failed to
show that the district court clearly erred in finding that no agreement existed, the state

did not suppress any information in violation of Brady.

We also reject Kennell's argument that the district court failed to consider the
cumulative effect of the suppression of Brady materials. Not only does this argument
contradict the district court's express statements to the contrary, but there was only
one arguable instance of the suppression of Brady material (the relocation payments),

-6-
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and since the alleged suppression of that information does not undermine confidence

in the verdict, Kennell's Brady claims necessarily fail.

Affirmed.

-
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18UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

EASTERN DIVISION
JUANE T. KENNELL, )
Petitioner, ;
Vs. ; No. 4:09CV00407 AGF
DAVE DORMIRE, ;
Respondent. ;

MEMORANDUM AND ORDER

This matter is before the Court on the amended petition of Missouri state prisoner
Juane Kennell for a writ of habeas corpus pursuant to 28 U.S.C. § 2254. Petitioner was
convicted of murder in the first-degree, assault in the first degree, and two counts of
armed criminal action, all related to the June 21, 2002 murder of Freddie Chew and
assault of Jeffrey Shockley in the same shooting incident. Petitioner was sentenced to
life imprisonment without the possibility of parole, 15 years imprisonment, life
imprisonment, and life imprisonment, respectively. In his amended petition, filed with
the assistance of counsel, Petitioner asserts the following two grounds for federal habeas
relief:

(1) The state violated his rights under Brady v. Maryland, 373 U.S. 83 (1963)
(holding that due process requires the prosecution to disclose to the defense material
impeachment evidence), and Giglio v. United States, 405 U.S. 150 (1972) (holding that

evidence tending to impeach the credibility of a prosecution witness, such as a promise of
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prosecutorial leniency in exchange for the witness’s testimony, is subject to Brady
disclosure requirement),’ by withholding evidence that key prosecution witnesses
Shockley and Robert Stewart received favorable treatment, or promises thereof, in
exchange for their testimony against Petitioner; and by withholding evidence that a gun

Y -

like one Shockley testified he used and then threw away at the scene was later found by

[g2)

the police in a car in which Shockley was a passenger.

(2) Defense counsel was ineffective for failing to disclose Petitioner’s alibi
defense to the state prior to trial; for never investigating, interviewing, or presenting the
testimony of witnesses to corroborate Petitioner’s alibi defense; and for not submitting an
alibi instruction.

Respondent argues that Petitioner’s Brady claim is barred because it was
procedurally defaulted, and alternatively, that the claim is without merit. Respondent
argues that the state court’s adjudication of Petitioner’s ineffective assistance of counsel
claim was legally and factually reasonable. On September 3 and 4, 2015, the Court held
an evidentiary hearing on the Brady claim, and new evidence, as well as post-hearing

briefs, have been submitted to the Court.”> Upon review of the entire record and

' This Court refers to Petitioner’s claim under Brady and Giglio as a “Brady” claim for
convenience and clarity.

> In a footnote in his post-hearing brief, Petitioner “moves to amend his habeas petition
based upon evidence revealed in subsequent discovery and the hearing, to include a claim
that his conviction was secured through the knowing use of perjured testimony from
Shockley and Stewart” related to an alleged arrangement for prosecutorial leniency in
exchange for their testimony. (Doc. No. 148 at 2 n.1.) The Court grants this request as it
does not change the essential contours of Petitioner’s Brady claim.

2

A9




Case: 4:09-cv-00407-AGF  Doc. #: 155 Filed: 03/31/16 Page: 3 of 44 PageiD #: 954

assessment of the credibility of witnesses at the evidentiary hearing, habeas relief will be

denied.

BACKGROUND

Trial

Petitioner was charged by information on Deceinber 17, 2002, with acting with
others in committing the crimes of conviction. One Christopher White was similarly
charged for the same crimes. Petitioner and White were tried separately, with White’s
trial commencing a few days after Petitioner’s ended. Robert Craddick was the
prosecutor in both cases. Missouri public defender Stephen Reynolds entered his
appearance on Petitioner’s behalf on the day Petitioner was charged. On February 27,
2003, another public defender (Afocha Ibe) entered her appearance for Petitioner.
Petitioner’s trial commenced on January 5, 2004. At the time of trial, Shockley had two
state felony charges pending against him that had been filed on February 18, 2002, for
possession of cocaine base (a class C felony), and carrying a concealed weapon (a class D
felony).

There is no dispute about the sufficiency of the evidence against Petitioner. This
evidence established the following. Sometime between 5:00 a.m. and 5:50 a.m. on June
21, 2002, Shockley (who was 17 years old at the time) and his friend Stewart were
walking to Shockley’s house after spending the night at a friend’s house where they had
smoked marijuana throughout the night. Shockley and Stewart stopped at the house
where their friend Chew was staying (referred to herein as “Chew’s house”), which was a

few houses away from Shockley’s house, to join Chew and his girlfriend Jacqueline

3

A-10




Case: 4:09-cv-00407-AGF Doc. #: 155 Fiied: 03/31/16 Page: 4 of 44 PagelD #: 855

Daughtery on the front porch. While chatting on the porch and preparing to smoke
marijuana, the friends saw a car stop at Shockley’s house and three men (all in their late
teens or early 20s) with large guns in their hands exit the car. Daughtery began knocking
on the front door of Chew’s house to get in, making a lot of noise, and the three men who
had exited the car began walking towards the house. Shockiey knew Petitioner and
White and saw that they were two of the men approaching Chew’s house. A few years
prior, Shockley and Petitioner’s younger brother had had a fight, and since that time,
Shockley and Petitioner’s brother continued to engage in violent altercations, sometimes
involving guns.

As the three men approached, Daughtery, Chew, Shockley, and Stewart jumped
off the porch into the gangway on the side of the house. Daughtery ran to the back door
of the house and went inside. Chew and Shockley had guns too; Shockley’s gun was a
Glock 9mm. When the three men from the car reached Chew’s house, they asked where
Shockley and another individual were. Chew stepped out of the gangway and fired at the
three men, whereupon the three men fired at Chew who fell to the ground. Shockley also
fired at the three men, and as shooting continued, Shockley and Stewart ran from the
scene, with one of the three men from the car shooting at them in pursuit.” The other two
men from the car shot Chew at point-blank range as he tried to get up, killing him.

Police arrived at the crime scene at 5:50 a.m. and recovered approximately 50

shell casings at the scene from at least five different guns, including two casings from a

3 Asto identity of this shooter, Shockley testified, “If I’'m not mistaken, it was
[Petitioner].” (Resp. Ex. A at 521.)
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Glock 9mm. No weapons were retrieved from the scene. At the scene, Shockley and
Stewart told the police that Petitioner and White were two of the shooters. Stewart
testified that he recognized Petitioner from having seen him in the neighborhood two or

three times in the three months prior to the shooting, with Shockley pointing Petitioner

ce close up vefa

out to him, though he had tiever actuaily et Petitioner or seen i1is ic
the shooting. Shockley testified that Stewart did not “know” the two named shooters
before the incident, and that he (Shockley) said to the group on the porch as the three men
were approaching that it was Petitioner “and them” approaching.

Shockley and Stewart told the police they did not know who the third man was,
but upon further questioning by the police they named two individuals, first “Little
Wimpy,” and second, “Little Wheezey,” who might have been the third man from the car.
In addition, a few hours after the shooting, Stewart told the police he thought an
individual named Corey Hughes was one of the three men. Upon investigation, the
police determined that none of these individuals was the third man. The day after the
shooting, Shockley and Stewart separately picked out Petitioner and White from a photo
array, and a few days later, from a live lineup. Shockley testified that while he was
running away from the shooters, he tossed his gun in an alley and never retrieved it.

The main prosecution witnesses at trial against Petitioner were Shockley and
Stewart who each testified to the above with respect to the crimes, with the exception of
the shooting of Chew as he tried to get up, which they did not witness. Another witness,

who could not identify any of the shooters, testified about that aspect of the incident.

Petitioner’s fingerprints were recovered from the car in which the three men had arrived

5
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at the scene. No other physical evidence or other witnesses besides Shockley and Stewart
placed Petitioner at the scene. Neither the prosecution nor the defense asked Shockley
about his pending state felony charges.

The focus of the defense was the contention that Shockley and Stewart falsely
frevenge, with a secondary defense of alibi.
Petitioner also requested that the jury be instructed on self-defense, and the trial court did
SO.

Prior to trial, defense counsel failed to provide the state with a written disclosure
of Petitioner’s alibi defense, as required by Missouri Supreme Court Rule 25.05. At trial,
defense counsel reserved the right to give her opening statement after the state presented
its case. When the state rested, defense counsel informed the prosecutor that she planned
to call Petitioner’s grandmother, Hattie Bolton, as an alibi witness. The prosecutor
objected based on defense counsel’s failure to disclose Petitioner’s alibi defense. The
trial court ruled that defense counsel could not discuss Bolton or the alibi defense in
opening statement, and reserved ruling on the motion to exclude Bolton as a witness.
(Resp. Ex. A at 625-37.)

Later in the trial, when defense counsel told the court that she intended to call
Bolton as her next witness, the court asked defense counsel to summarize Bolton’s
anticipated testimony, outside of the hearing of the jury. Defense counsel informed the
court and the prosecutor that Bolton was expected to testify that Petitioner was at her
home with her on the evening of June 20 and the morning of June 21, 2002. Bolton was

also expected to testify that she set her security alarm system that evening, and the alarm

6
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had not gone off before Bolton woke up in the morning and saw Petitioner. The court
ruled that Bolton could testify that she had never told Petitioner the code to the alarm
system, but she could not testify that Petitioner did not know how to disable the alarm.
After this discussion, the court denied the prosecutor’s motion to exclude Bolton. /d. at
031-84.

Bolton testified that Petitioner was at her home during the evening of June 20 and
morning of June 21, 2002; that she had set her security alarm, whose code no one else
knew, at 10:00 p.m. on June 20; that Petitioner was at her home watching television with
her niece (Linda Gray); and that Bolton went to bed at approximately 11:30 p.m. Bolton
further testified that she woke up the next morning at approximately 6:00 a.m., that
Petitioner was making her coffee at the time, and that her security alarm had not gone off
before then. /d. at 685-89. On cross-examination, Bolton admitted that she had never
come forward and told the police or the prosecutor’s office that Petitioner had been at her
house on June 20 or June 21, 2002. Id. at 695.

Petitioner testified that he was at “home with my family” on the evening of June
20 and the morning of June 21, 2002. /d. at 794. In rebuttal, the prosecutor called a
police officer who testified that Petitioner was taken into custody on June 26, 2002, and
at that time, Petitioner could not account for his whereabouts during the time of the
shooting. Id. at 821. In closing argument, defense counsel reminded the jury that Bolton
had testified that she saw Petitioner when she went to sleep and when she woke up on the
dates in question and that the alarm did not go off during the evening. Defense counsel

also argued that Bolton’s testimony was credible. /d. at 861-62.
7
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Defense counsel did not submit an alibi instruction. The jury was instructed on
the elements of the charged crimes, and was told that Petitioner could only be convicted
if each element was proven beyond a reasonable doubt. The verdict director required a
finding that Petitioner or another person committed the crimes and that Petitioner acted
together with or aided another person for the purposes of cominitting ihe crimes. The
court also read a general converse instruction, and an instruction, submitted by Petitioner,
that “[t]he presence of a person at or near the scene of an offense at the time it was
committed is alone not sufficient to make him responsible for the offense, although his
presence may be considered together with all of the evidence in determining his guilt or
innocence.” (Resp. Ex. B at 43-68.)

On January 9, 2004, the jury returned a verdict of guilty on all four counts. On
January 12, 2004, White’s trial commenced. At White’s trial, defense counsel asked
Shockley on cross examination about his pending state felony charges, and Shockley
acknowledged them.® On redirect examination, the state asked Shockley whether the
state had offered him any benefit in exchange for his testimony, and he responded in the
negative. Also at White’s trial, the prosecutor and defense counsel advised the court, out

of the hearing of the jury, that the Glock 9mm that had been found in Shockley’s car a

few days after Chew’s murder matched casings that were found at the murder scene. On

% The Court takes judicial notice, under federal Rule of Civil Procedure 201(b)(2), of
the trial transcript in White’s case, though not for the truth of any matter asserted therein.
See C. Wright and K. Graham, 21B Federal Practice & Procedure § 5106.4 (discussing
the distinction between taking judicial notice of the “existence” of a statement of fact in
court records and taking notice of the “truth” of that fact).

8
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January 16, 2004, White was found guilty of the same crimes as Petitioner. On February

15, 2005, the Missouri Court of Appeals affirmed Petitioner’s convictions. (Resp. Ex. E.)

Shockley’s Plea Negotiations, Guilty Plea, and Sentencing

On July 3, 2002, the State offered Shockley a plea agreement in connection with
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State offered to recommend suspended execution of a two-year sentence, and placement
on probation for a period of two years, with the conditions that Shockley complete the
REACT program, perform 80 hours of community service, serve 60 days of shock
incarceration, and pay court costs. The offer did not require Shockley to testify against
anyone. (Doc. No 116 at 52.)

Sometime thereafter and before February 2003, the State presented Shockley with
a typewritten unsigned, undated plea offer that differed from the original offer in that the
State agreed to recommend a suspended imposition of sentence with no requirement for
shock incarceration, but added the requirement that Shockley would have to testify
against Petitioner and White and against Shockley’s own brother, who was charged with
an unrelated crime (a vehicular homicide involving a car driven by Shockley’s brother in
which Shockley was a passenger). Shockley did not accept either plea offer.

On February 9, 2004, approximately two years after the two felony charges were
brought against Shockley, and a few weeks after Petitioner and White were convicted,
Shockley entered a guilty plea to the two state felony charges against him. Shockley’s
appointed counsel, Robert Taaffe, stated at the start of the plea colloquy that no plea

agreement existed. The prosecutor recommended a two-year suspended execution

9
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Case: 4:08-cv-00407-AGF Doc. #. 1

sentence, two years of supervised probation, 80 hours of community service, 60 days of
shock incarceration, and court costs, similar to the original plea offer. (Doc. No. 13-2 at

6.) The court ascertained that Shockley had no prior convictions or any other pending

charges.

o] 1

Afler the couri accepied Shockiey
lenient sentence than that recommended by the State, as follows:

Mr. Shockley’s nineteen years old. He used to live in the City of St. Louis.
Now he lives in St. Louis County with his mother. For the past two years,
Mr. Shockley has cooperated with the State of Missouri in the prosecution
of two murder first cases. ... As a result of this testimony, Judge, the state
secured two first degree murder convictions, and Mr. Shockley did this not
just as a concerned citizen, which would be his normal duty, but did this
when his life was threatened. And he cooperated with the state. They
moved him. He’s out of the neighborhood, Judge, he’s out of that element,
and he did what he ought to have or should have done as a citizen. . ..
Your Honor, and he did all of this without an agreement from the State of
Missouri. There was no plea agreement for Mr. Shockley to cooperate with
the State of Missouri. No agreement. No quid pro quo, your Honor. He
did this because he thought it was the right thing to do.

Id. at 12-13. Shockley’s counsel asked for a suspended imposition of sentence and six
months of unsupervised probation. The Court sentenced Shockley to a suspended
imposition of sentence on both counts and one year of unsupervised probation, with no
court costs to be paid by Shockley.

Petitioner’s State Postconviction Proceedings

In his amended motion for state postconviction relief, filed with the assistance of
appointed counsel on October 27, 2009, Petitioner claimed that defense counsel provided
ineffective assistance by failing to disclose Petitioner’s alibi defense, failing to

investigate and present thoroughly the alibi defense, and failing to submit an alibi

10

A-11




Case: 4:08-cv-00407-AGF Doc. #: 1565 Filed: 03/31/16 Page: 11 oi 44 PagelD #: 962

instruction to the jury.” Petitioner alleged that he had provided the names of five
potential alibi witnesses to defense counsel (or her predecessor), including Bolton;
Petitioner’s younger sister Hadda Holmes, who was eight years old at the time of the
crimes; Petitioner’s younger brother; and two other relatives, Linda Gray and Antonio
McCaster, wio were all with him at home on the eveiing of the critues. Petitioner
further alleged that all five witnesses had been willing to testify on his behalf. (Resp. Ex.
F at31-34.)

At the hearing on the postconviction motion, Petitioner called four witnesses:
defense counsel, the office manager at the Public Defender’s Office where defense
counsel worked, Bolton, and Holmes. Defense counsel acknowledged that Petitioner
gave her the names of several potential alibi witnesses, including Bolton and others
whose names she could not remember. Defense counsel testified that, during her first

conversation with Bolton, Bolton told her that she had been out of town at the time of the

crimes and that Petitioner “was taking care of the children.” Thus, according to counsel,

3 Petitioner also claimed that defense counsel provided ineffective assistance by failing
to call one Jerome Johnson to testify, but this claim is not raised now for federal habeas
relief. As discussed infi-a, Petitioner asserted that Johnson would have testified that a few
days after Chew’s murder, Shockley and Stewart told Johnson that they were not sure
Petitioner was one of the shooters and just assumed he was and that he was retaliating for
the shooting of his brother Jesse a few hours earlier. Petitioner asserted that:

Johnson’{s] identification was provided to counsel as part of discovery and
listed him as Jerome Calvin Johnson, Jr. and his date of birth as December
31, 1984. His address was provided as 4241 Harris St., St. Louis, Missouri,
63107. That evidence was provided in a report documenting the July 1,
2002 arrest of Johnson, Shockley and Stewart during [which] a 9mm Glock

handgun was recovered.

(Resp. Ex. F at 29-30.)
11
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Bolton’s and Petitioner’s “stories didn’t match.” Defense counsel further testified that
approximately a month before trial, Bolton told her that she remembered that she was at

home with Petitioner on the dates in question. Defense counsel testified that she had little

confidence in Bolton’s new story. (Resp. Ex. G at 2-28.)

Alihough Bolton told defense counsel that Petitioner was watching childrei,
defense counsel testified that she never attempted to interview those children. Defense
counsel was not asked directly why she did not interview Holmes, but she testified that in
general she did not believe that children made good witnesses. /d.

Defense counsel testified that the only sanction for her failure to disclose an alibi
defense was the court’s limitation on her opening statement, that the jury still heard the
alibi defense, and that she was allowed to argue the alibi defense in her closing argument.
However, defense counsel also testified (somewhat contradictorily) that she thought she
could not give an alibi instruction because she failed to provide the required notice before
trial. Id.

The office manager testified that defense counsel had been given Petitioner’s case
file from his previous defense attorney, and that the file included notes on the five
potential alibi witnesses identified by Petitioner. (Resp. Ex. G at 30-34.)

Bolton testified at the hearing that when she first met with defense counsel, Bolton
did not discuss an alibi defense or where she or Petitioner were on the evening of June
20, 2002. Then, Bolton essentially reiterated her trial testimony. Additionally, Bolton

testified that she could not recall whether McCaster was at her house on June 20 or June

21. (Resp. Ex. G at 36-45.)
12
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Holmes testified that she was at Bolton’s home with Petitioner and Bolton on the
evening of June 20 and the morning of June 21, 2002. On June 20, Holmes went to sleep
at 9:00 p.m., and she woke up at 6:30 a.m. the next morning and Petitioner was there at
that time. When questioned why she remembered that particular evening, Holmes

- Y Tanas

respoided that Petitioner was always at Bolton’s house when she {(Tlolimes) was theic.
(Resp. Ex. G at 54-69.) Petitioner did not present the testimony of any of his other
potential alibi witnesses at the postconviction hearing.

In denying Petitioner’s postconviction motion, the motion court found that defense
counsel was negligent in failing to give proper notice of alibi to the state, but that this was
not an error of constitutional magnitude, as the only sanction imposed was a limitation on
opening statement and there was no constitutional requirement that defense counsel make
an opening statement. In any event, there was no prejudice because alibi evidence was
presented and argued, and defense counsel’s decision not to seek an alibi instruction was
a matter of trial strategy. (Resp. Ex. F at 40-42.)

The state motion court found that the hearing testimony of Bolton and Holmes was
not credible and that Holmes’s testimony would have had no effect on the outcome of the
jury, and concluded that defense counsel’s failure to interview and present Holmes as a
witness was “within the wide range of reasonable professional assistance.” The court
explained that defense counsel knew or should have known of Holmes’s identity and that
although counsel testified to no specific reason for omitting Holmes, it was “inferable

that she preferred to concentrate on adult witnesses.” The court held that in any event,

Petitioner failed to show prejudice, as Holmes’s testimony at the postconviction hearing

13
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was not credible, and she added nothing to the testimony of Bolton. Furthermore, like
Bolton, Holmes could not testify that “in fact [Petitioner] was with them on the night of

the murder.” /d. at 42.

The Missouri Court of Appeals summarily affirmed the denial of postconviction

relief. (Resp. £x.J.)

Federal Habeas Action

In his amended federal habeas petition filed on September 17, 2009, Petitioner
asserted that the state violated his rights under Brady by withholding evidence that
Shockley and Stewart received favorable treatment, or promises thereof, in exchange for
their testimony against Petitioner. Referencing Shockley’s February 18, 2002 state

felony charges, Petitioner argued as follows:

The record clearly indicates [a deal existed between the state and Shockley]
and the state was required by Brady to disclose to the defense that Shockley
was facing two felony charges and was testifying with an expectation of
receiving leniency on those charges from the state. The existence of this
secret deal is corroborated by the circumstances surrounding the disposition
of Shockley’s case, which is the only explanation for why the case
languished on a docket for nearly two years before petitioner received an
extremely lenient plea bargain for probation just weeks after he testified

against petitioner.
(Doc. No. 13 at9.)

As exhibits to his amended petition, Petitioner submitted (1) a copy of Shockley’s
February 9, 2004 guilty plea and sentencing hearing; and (2) evidence (Doc. No. 13-2 at
16-29) that on July 1, 2002, ten days after Chew’s murder, a car driven by Shockley, in
which Stewart was in the back seat, and an individual named Jerome Johnson was in the

front passenger seat, was stopped by police for a traffic violation. A Glock 9mm was

14
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retrieved from under the front passenger seat and Johnson was charged with possession
of a concealed weapon. Shockley was arrested for possession of a baggie of marijuana
found in his pants pocket, and Stewart was arrested for possession of a baggie of
marijuana and a small baggie containing one rock of crack cocaine found under the back
seat of the vehicle, within Stewart’s access. Shockley was 17 years old at the
had no prior criminal convictions. Ballistics testing by the police on July 2, 2002,
revealed that the Glock 9mm was one of the firearms that was involved in the June 21,
2002 shooting.

Petitioner alleged that the prosecutor never disclosed the July 1, 2002 charges
against Shockley and Stewart, and that “there is strong reason to believe, as subsequent
discovery will verify, that both Stewart and Shockley were also given favorable
consideration on those charges in exchange for their cooperation and testimony against
petitioner and . . . White.” (Doc. No. 13 at 3.) In his affidavit dated February 22, 2010,
filed in support of his amended petition, Petitioner stated that prior to his trial, he had “no
evidence that either Mr. Shockley or Mr. Stewart had been arrested for any crimes or
been charge [sic] with any crimes.” He further attested that he did not learn of any such
information until he “received additional police reports and other documents mailed to
[him] January 2009” from White. (Doc. No. 28 at 2.)

With respect to his claim that defense counsel was ineffective for failing to
adequately investigate and present an alibi defense, Petitioner posits three ways defense

counsel was ineffective. First, defense counsel failed to provide the prosecutor notice of

the alibi defense and was therefore not allowed to mention it in opening statement.

15
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Second, defense counsel did not submit an alibi instruction, and testified that she believed
she could not submit an alibi instruction because she had failed to file the notice. Third,
Petitioner claims that defense counsel should have interviewed and presented the
testimony of Holmes and the other identified alibi witnesses to the jury to corroborate his
libi defense. /d. In his traveise, Petitioner focuses solely on Ilolines, and does not
mention the other alibi witnesses.

In response to the amended petition, Respondent argued that the Brady claim was
procedurally defaulted because it was never presented to the state courts, and Petitioner
cannot establish cause and prejudice to excuse the default. Respondent argued that, in
any event, the claim fails because the existence of a deal with either Shockley or Stewart
was mere speculation, especially with regard to Shockley, in light of defense counsel’s
assertion at Shockley’s guilty plea hearing that there was no deal.

Respondent argued that this Court should reject Petitioner’s ineffective assistance
of counsel claim for the same reasons as did the Missouri courts: the lack of notice did
not create constitutional prejudice, and defense counsel’s strategic choices not to call
Holmes and not to submit an alibi instruction were reasonable and not prejudicial.
Respondent also argued that a separate alibi instruction was not needed because the
verdict director required Petitioner’s presence at the scene of the crime. (Doc. No. 20 at
6-7.)

By traverse, Petitioner asserted that the factual predicate for his Brady claim with
respect to a deal with Shockley related to his February 18, 2002 felony charges was not

discovered until January 2009, when, according to Petitioner’s affidavit, White sent
16
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Petitioner several documents in the mail. Included among these documents was an
internal Public Defender form entitled “Conflict Transfer Request Form,” dated February
7, 2003 (approximately 11 months before Petitioner’s trial), that Petitioner attached to his

traverse. The document stated as follows:

Bob Taaffe represeiis Jeff Shockley in 021-0715. SR has just learned that
Bob negotiated a deal for Jeff Shockley to testify against [Petitioner], who
was just arraigned on 1/13/03, as well as possibly another defendant,
Christopher White (who may also be coming down the pike, as I think we
just interviewed that guy today).

(Doc. No. 28 at 6.) Petitioner stated that White turned over these documents to
Petitioner, and that Petitioner’s counsel, after investigation, “was able to uncover
additional evidence of a secret deal with Shockley, as demonstrated by the plea transcript
....” (Doc. No. 27 at 8.) Petitioner also asserted that the state never disclosed that it
gave Shockley financial assistance to relocate him prior to his testimony in Petitioner’s
case, as revealed in the guilty plea transcript.

Petitioner maintained that the state’s failure to turn over during discovery
information about the purported deals with Shockley and Stewart established cause for
his failure to raise his Brady claim to the state courts. He asserted that the prejudice
requirement to overcome the procedural bar is identical to the Brady requirement to show
materiality by showing “a reasonable probability of a different result” and that this test is
met here.

The Court granted Petitioner’s request to engage in discovery to ascertain whether
Stewart and/or Shockley had negotiated favorable treatment in exchange for their

testimony against Petitioner. After various offices asserted objections to producing case
17
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files, the Court ordered the Circuit Attorney’s Office for the City of St. Louis, the St.
Louis Metropolitan Police Department, and the Missouri Public Defender System to
provide numerous files for the Court’s in camera inspection, including any files
involving charges filed against Shockley and Stewart.

Meanwhile, Petitioner supplemenied
Brady claim: The first exhibit is an affidavit dated October 9, 2012, by David Haubrich,
an investigator hired by Petitioner to interview Stewart. Haubrich attests that he
interviewed Stewart on August 2, 2012, and that Stewart told him that he (Stewart) was
not offered any deal to testify against Petitioner and White. Rather, the judge in his case
offered to drop the charges if he would enlist in the army, which Stewart did. Haubrich
further states that Stewart told him that he did not get a good look at the shooters and that
when the police showed him the photo array, he had trouble picking out the shooters; that
the police then gave him a break at the same time Shockley was on a break and that at
that point Shockley “coached” him, describing Petitioner as having darker skin and White
having lighter skin, and that after that, he (Stewart) was able to choose the photos that
best fit Shockley’s description. Haubrich goes on to attest that Stewart said he never
heard Shockley say he was offered “some kind of a deal, but it was obvious, because he
never went to prison on his serious [felony] charges” and “there was something going on
between the police and Shockley.” Haubrich ended by attesting that he tried numerous

times to obtain a sworn statement from Stewart, but that Stewart refused. (Doc. No. 77 at

6-8.)
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The second supplemental exhibit submitted by Petitioner is a copy of the
typewritten undated, unsigned plea agreement offered to Shockley by the state, noted
above, which the state provided to Petitioner and White prior to the Court’s in camera
review of the documents. And the third supplemental exhibit is a declaration by Johnson
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could not recognize the men who shot Chew because the shooters were wearing ski
masks, and that they (Shockley and Stewart) just guessed as to who the shooters were.
Johnson also stated that the gun found by the police in the car he was driving in with
Shokley and Stewart on July 1, 2002, was not his, and he did not know it was under his
seat. Id. at 15-17.

The Court reviewed the in camera documents and found little to support
Petitioner’s assertions of any deal with respect to the July 1, 2002 arrests. The in camera
documents show that within days of Shockley’s and Stewart’s July 1, 2002 arrest for
possession of a baggie of marijuana/one rock of cocaine (and no later than July 5, 2002),
those charges were refused for lack of “sufficient value” with respect to Shockley and for
“insufficient connection” with respect to Stewart.’

The Circuit Attorney’s files did not reflect any plea agreement with Shockley
regarding his February 18, 2002 charges other than the unsigned plea agreement that had
been produced. Included in the in camera documents from the Missouri Public
Defender’s Office are Taaffe’s “Working Notes” documenting his representation of

Shockley from August 26, 2002, through February 9, 2004, on the two state felony

®  This document was provided to Petitioner pursuant to his discovery request.
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charges. Shockley has since waived his privilege with respect to these documents and
they were disclosed to Petitioner. The notes reflect ongoing discussions that Taaffe had
with Shockley and the state, some of which involved discussions of a potential deal in

exchange for Shockley pleading guilty. According to the notes through January 2002, the

brother, Petitioner, and White, would not accept a deal that included 60 days shock in
jail. Notes from February 6 and 7, 2003, state that Shockley would want immunity for
his involvement in the Chew shootings, but that the state was not willing to grant
immunity. On February 20, 2003, Taaffe told Craddick that Shockley did not want to
testify against his brother, and Craddick told Taaffe that the state already had a video
statement (although it is unclear, the video statement referred to may have been by
Shockley against his brother). On March 17, 2003, Shockley told Taaffe that he did not
want to testify against anyone, and so Taaffe advised him that his options would be to
plead blind or go to trial. An entry dated November 13, 2003, stated as follows:

Met with Jeff [Shockley] and Robert Craddick over the last. Jeff agreed to

testify in trials against Christopher White and [Petitioner]. The State hinted

that there may be a nolle after this is over. Got J. Mason to sit on the case

and set it for plea the day of the trials.
The entry from February 9, 2004, stated, “Jeff plead guilty blind. Received SIS, 1 year to

report.” (Doc. No. 116 at 50-51.)

Federal Habeas Evidentiary Hearing

Petitioner and White urged the Court to hold an evidentiary hearing, at which,

Petitioner asserted, the testimony of Shockley, his attorney, the prosecutor, “and others
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will remove any doubt that a tacit agreement existed” between Shockley and the state for
his testimony against Petitioner. In order to allow Petitioner the opportunity to develop
his Brady claim as fully as possible, the Court granted the request for an evidentiary

hearing. At their request, a joint evidentiary hearing was held on both Petitioner’s and

ANty

Ch
-

Reynolds (the public defender who represented Petitioner prior to trial), Shockley,
Stewart, Johnson, Taaffe, Petitioner, White, Daryl Smallwood (an inmate who knew
Shockley and White in jail/ prison in 2007 or 2008), and Craddick.

Reynolds testified that he was “relatively confident” that he was the “SR”
referenced on the February 7, 2003 Conflict Transfer Request Form, and similarly
confident that he was the author of the form. He had no independent recollection of the
form or of speaking with Taaffe about anything noted therein, but testified that Taaffe
might have told him that he (Taaffe) was “trying to negotiate a plea agreement” for
Shockley. (Doc. No. 123 at 33, 36, 39.) Petitioner did not ask Reynolds any questions
regarding the discovery disclosed to him by the state prior to trial.

Shockley testified that he was not promised anything in exchange for his
testimony against Petitioner and White, and that Chew was like a brother to him and he
testified against Petitioner and White for that reason. Shockley testified that in July 2002,
about a month after Chew’s murder, he was in danger in his apartment due to being a
witness in the case and the police moved him to a hotel for two to four weeks and
covered his expenses there. Shockley admitted that he lied at Petitioner’s trial when he

said he had disposed of the Glock that he had fired the night of the shooting, and admitted
21
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that the Glock that was found in the car when he was stopped on July 1, 2002, with
Johnson and Stewart, was the same weapon he fired the night of the shooting. He added
that when his car was stopped, he did not “have [the gun] at the time.” /d. at 51.

Shockley testified that the men who shot at Chew and the others were not wearing
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recognized them because he knew them from before. Shockley denied that he had
coached Stewart with respect to identifying the men who shot Chew, and denied that he
had told Johnson he (Shockley) could not identify the shooters. He also denied that he
had given a copy of the Conflict Transfer Request Form to anyone. He testified that he
had agreed to testify against his brother because his brother asked him to so that he
(Shockley) could stay out of jail for the vehicular homicide. In the end, his brother pled
guilty to the homicide charge.

Shockley testified that he was not promised anything in exchange for his
testimony against Petitioner and White, and that he had no expectation that he was going
to get any other favor from the state as a result of his testimony. He testified that when
he pled guilty to his state felony charges he thought he might go to jail, and planned to
throw himself on the mercy of the plea court.

Johnson testified that he did not know the Glock 9mm was in the car under his seat
when he was arrested in July 2002, and that he was angry with Shockley and Stewart for
not “taking the rap” for possession of the gun. He testified that about a week after his
July 1, 2002 arrest, a local newspaper ran a front page story that the Glock 9 found in the

car was linked to Chew’s murder. Johnson also stated that after the Chew shooting,
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Shockley and Stewart told him that they could not identify the shooters because the
shooters had ski masks on.

Stewart testified that he was able to identify Petitioner and White as two of the
shooters because he had seen them in the neighborhood on several occasions beforehand
and recognized them. 1lc stated that he testified at t
had been brutally murdered and he wanted to see justice done. He stated that no one ever
made a deal with him in exchange for his testimony and that Shockley did not coach him
with the identifications. He admitted that he spoke with Haubrich for approximately 30
to 45 minutes, but denied ever telling Haubrich that it was too dark for him to clearly see
the faces or identities of the shooters, or that Shockley coached him. He said it was
evident that Haubrich was asking leading questions designed to affect the outcome of the
case. Stewart testified that he believed he was not prosecuted in connection with the July
2002 arrest because the judge wanted to allow him to get his GED and do his army
service.

Taaffe testified that although he attempted to negotiate a plea deal for Shockley,
no formal or tacit agreement was ever reached. Taaffe testified that once Shockley
agreed to testify against Petitioner and White, Taaffe tried to get the state to agree to
dismiss the pending felony charges against Shockley, but that ultimately Shockley
pleaded “open” and the only reason for that would have been that negotiations with the
state had broken down. With respect to the Conflict Transfer Request Form, Taaffe
testified that if the state made an offer to one of his clients to testify against another

individual represented by the Public Defender’s Office, he would have reported a conflict
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of interest to the appropriate person. Taaffe testified that according to his notes, at about
the time the Conflict Transfer Request Form was dated (February 7, 2003), the state had
made an offer to Shockley, but Shockley declined the offer because it did not grant him

immunity. In addition, the offer required Shockley to testify against his brother in
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Shockley wanted to testify against Petitioner and White because they had killed his
friend. Taaffe also explained that he intentionally continued the felony case against
Shockley until Petitioner’s and White’s trials were over, thinking Shockley would get
some sentencing benefit from having testified for the state in those cases, and that he
(Taaffe) would have communicated this to Shockley, even though there was no deal with
the state.

When asked by the state about his Working Note from November 13, 2003, that
stated that that the state “hinted at a potential nolle,” Taaffe indicated that when Shockley
agreed to testify for the state against Petitioner, “it was clear . . . that he was not going to
get anything worse than probation and [Taaffe] had hoped [he] could talk the State into
dismissing the charges after [Shockley] testified.” Taaffe explained that the original
recommendation was for probation anyway and that there was “nothing in the [November
13, 2003] note to indicate that Craddick made a promise that [Shockley] wasn’t going to
go to jail,” and in fact, no such promise was made. Nevertheless, Taaffe then stated that
Craddick was the one who “hinted at a nolle.” (Doc. No. 123 at 132-33.) On cross
examination, Taaffe testified unequivocally that there was no “secret deal” with the state

in exchange for Shockley’s testimony, and that he would have told Shockley at the time
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he took the stand against Petitioner that “we were hoping to get a better deal from the
State with his cooperation and/or hoping to get a better disposition from the Court if he
testified on behalf of the State.” /d. at 135-36.

Petitioner testified that in January 2009, White mailed him a copy of the Conflict

T
i

-4

ransfer Request Form described above, stating t
testified that White sent him other documents from Smallwood disclosing to Petitioner,
for the first time, that Shockley and Stewart had been arrested previously, and that the
Glock 9mm used in the shooting was in the car. On cross-examination, however,
Petitioner acknowledged that on July 27, 2003, he wrote a letter to his defense counsel
(Tbe) telling her that he was informed that on July 2, 2002, Johnson had been arrested
“with a murder weapon used at the scene” of Chew’s murder, and that Shockley and
Stewart were with Johnson. In an attempt to explain the apparent inconsistency between
this letter and his February 22, 2010 affidavit in which he attested that prior to his trial,
he had “no evidence” that either Shockley or Stewart had been arrested for any crimes,
Petitioner testified that when he wrote the letter to Ibe, he “hadn’t had actual
information” about the July 2, 2002 arrests, just that “it was rumored that Johnson had
been arrested for it.” He testified that defense counsel never followed up on this
information. (Id. at 154-62.)

White testified that in 2007 or 2008, Smallwood gave him a copy of the Conflict
Transfer Request Form and White then sent it to Petitioner. Smallwood testified that in

2007 or 2008, he was incarcerated in the same jail as Shockley, and Shockley gave him

the Conflict Transfer Request Form and asked him to give it to White, which he did.
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Smallwood testified that Shockley told him he did not “see anything” at the shooting and
had lied at Petitioner’s and White’s trial to get a deal. Shockley was recalled as a witness
and denied giving Smallwood the Conflict Transfer Request Form.

Craddick testified that he did not have a specific memory of conversations with

offered to dismiss the charges against Shockley, or hinted that he would. He testified that
Shockley told him that he would testify against Petitioner and White because his best
friend had been killed, and so he (Craddick) was not concerned that Shockley would
refuse to testify unless the state gave him something in exchange. Craddick explained
further that in light of Shockley’s age and lack of a criminal record, Shockley was likely
to receive supervised probation, which was what Craddick would have offered him
anyway, and so Craddick had no motivation to offer Shockley a deal because it would
have only negatively impacted Shockley’s credibility. /d. at 232-33. Craddick did not
recall whether Shockley was put up in a hotel before Petitioner’s and White’s trials, but
he explained that it was the prosecutor’s office’s practice to do so when a witness did not
feel safe. Craddick testified that if, when he was prosecuting Petitioner’s and White’s
cases, he had the lab report‘ on the Glock 9 found in Shockley’s car on July 1, 2002, he

would have turned the report over to defense counsel in both Petitioner’s and White’s

cascs.

Post-Hearing Evidence

Documents from the St. Louis City Circuit Attorney’s Office indicate that the

Victim’s Services Unit paid for Shockley to stay at a hotel from July 28, 2002, until
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August 5, 2002, and in October 2002, paid a little over $1,000 for Shockley and his
mother to relocate to an apartment in another neighborhood. Shockley’s probation files
were also provided to Petitioner after the hearing. They show that Shockley was placed
under the supervision of the Missouri Board of Probation and Parole, and although field
10t revoke
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Shockley’s probation, which he completed on February 9, 2005.

Post-Hearing Arguments of the Parties

The parties submitted simultaneous post-hearing briefs. Petitioner argues that the
testimony of Taaffe and Craddick, and Taaffe’s Working Notes, establish that Shockley
had a “tacit agreement” that in exchange for his testimony against Petitioner and White,
Shockley would, at worst, get probation, and at best, get his two pending felony charges
dismissed. Petitioner argues that Shockley’s testimony at the evidentiary hearing that he
had no understanding with the state was not credible. Petitioner also maintains that the
payments to Shockley for a hotel room, personal expenses, and a new apartment prior to
his testimony constituted Brady impeachment material. According to Petitioner,
Shockley’s agreement to become a state’s witness against his brother was further
exculpatory evidence and should have been disclosed, because it showed Shockley’s
willingness to testify for the state in order to advance his own interests. Petitioner argues
that it is clear that Stewart lied at the hearing when he denied telling Haubrich that he
could not identify the shooters, as “it is incredible to believe that a licensed private
investigator would commit perjury in an affidavit.” (Doc. No. 148 at 12.) Petitioner

argues that habeas relief should be granted as Shockley’s and Stewart’s credibility at trial
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“was already suspect, even without considering the multiple Brady violations, due to their
drug use, prior inconsistent statements, and the fact that they had positively identified

three other perpetrators of the murder who were subsequently cleared by police.” Id. at

17.

Craddick as establishing that Shockley had no understanding with the state in exchange
for his testimony against Petitioner and White. Respondent also argues that the guilty
plea proceedings refute Petitioner’s speculation that a tacit agreement existed.

. Respondent reasons that if the state “had in fact promised favorable treatment n
exchange for Shockley’s testimony, evidence of this agreement would have occurred at
the plea so that the court could impose sentence accordingly, but it did not. Instead, the
State went back to its original recommendation, offering no leniency in exchange for
Shockley’s testimony.” (Doc. No. 150 at 15.) Respondent asserts that there was no need
for the state to disclose the July 2002 and October 2002 payments to Shockley, and that
in any event, Petitioner has failed to show that he was prejudiced by the nondisclosures

relied upon for his Brady claim.

DISCUSSION

Brady Claim

In Brady, the Supreme Court held that “suppression by the prosecution of
evidence favorable to an accused . . . violates due process where the evidence is material
either to guilt or to punishment, irrespective of the good faith or bad faith of the

prosecution.” Brady, 373 U.S. at 87. As noted above, in Giglio, 405 U.S. at 153-54, the
28
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Supreme Court clarified that the rule stated in Brady applies to evidence undermining
witness credibility, such as leniency promises. Evidence qualifies as “material” when
there is “‘any reasonable likelihood’ it could have ‘affected the judgment of the jury.””
Wearry v. Cain, No. 14-10008, 2016 WL 854158, at *3 (U.S. Mar. 7, 2016) (quoting

5 . TT ~t 1 (o Rl JRUTEE IR o D R DLUS » PSRRI RV IS JRpIOPi, I
10 picvail Oil 1is H#day Cialiil, r Cutioncl 1eed 1ot S110wW uidl nc

Giglio, 405 U.S. at 154).
“more likely than not” would have been acquitted had the new evidence been admitted;
he must show only that the new evidence is sufficient to “undermine confidence” in the
verdict. See id. (quoting Smith v. Cain, 132 S. Ct. 627, 629-31 (2012)).

Both express agreements between the prosecution and cooperating witnesses, as
well as “less formal, unwritten or tacit agreement[s]” are “subject to Brady’s disclosure
mandate.” Bell v. Bell, 512 F.3d 223, 233 (6th Cir. 2008) (en banc) (citing Giglio, 405
U.S. at 154-55). Recently, in Wearry, 2016 WL 854158, at *4, the Supreme Court held
that the fact that the police had told a witness for the state who was seeking a deal to
reduce his existing sentence that they would “talk to the D.A. if he told the truth” was
subject to Brady’s disclosure requirement.

These rules are designed to protect a defendant’s fundamental right to
fairmness under the Due Process Clause of the Fifth Amendment, for when

the fate of the accused turns on the credibility of a witness, the prosecutor's
failure to disclose a potential motive for bias or untruthfulness may result in

grave injustice.
United States v. Rushing, 388 F.3d 1153, 1158 (8th Cir. 2004).

In determining whether the suppression of impeachment evidence 1s sufficiently
prejudicial to rise to the level of a Brady violation, a court must analyze the fotality of the

undisclosed evidence “in the context of the entire record.” United States v. Agurs, 427
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U.S. 97, 112 (1976). The cumulative effect of all suppressed evidence favorable to the
defendant is considered, rather than considering each item of evidence individually.
Wearry, 2116 WL 854158, at *4 (concluding that the cumulative effect of several Brady

nondisclosures in a case in which the state’s evidence “resemble[d] a house of cards,”

entitied the petitioner to a ilew tiial).

Here, Petitioner’s Brady claim has several aspects. It involves the alleged
nondisclosure of two purported pieces of impeachment evidence: (1) an agreement by the
state with Stewart and/or Shockley related to their July 1, 2002 arrests, in exchange for
their testimony against Petitioner; and (2) an agreement with Shockley related to his
February 18, 2002 felony charges in exchange for his testimony against Petitioner and
White. The claim also posits the alleged nondisclosure of facts established by the record:
the finding by the police of the Glock 9mm on July 1, 2002, in the car Shockley was
driving, certain payments the state made related to Shockley’s lodging, and Shockley’s
possible agreement to testify against his brother in the vehicular homicide case. It is not
entirely clear whether Petitioner also continues to assert that the state did not disclose the

existence of the arrests in 2002.

Procedural Default

As noted above, Respondent raises the doctrine of procedural default to defeat
Petitioner’s Brady claim. Under this doctrine, a federal habeas court is barred from
considering the merits of a claim not fairly presented to the state courts, absent a showing
by Petitioner of cause for the default and prejudice resulting therefrom. See, e.g.,

Wemark v. Towa, 322 F.3d 1018, 1020-21 (8th Cir. 2003). Here, if there i1s indeed a
30
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Brady violation, the Court believes cause might be shown by the state’s alleged failure to
disclose Brady material. See Banks v. Dretke, 540 U.S. 668, 693-98 (2004). The matter
is not free from doubt, as certain aspects of Petitioner’s claim of a tacit deal with
Shockley were known, or could have been known, to Petitioner when he sought state
posiconviciion relief, namely, that two years had elapsed between ihe felony charges
against Shockley and his guilty plea that was entered soon after Petitioner’s trial, and that
Shockley received a lenient sentence and had been moved from his residence. But the
Court accepts, for purposes of this case, Petitioner’s position that until he saw the
Conflict Transfer Request Form he had no concrete reason to investigate facts related to
any agreement in exchange for Shockley’s testimony.

Whether prejudice has been shown from a suppression of evidence entails the
same inquiry as does an evaluation of the merits of the claim. See id. at 699. In addition,
because the record on the Brady claim has been so fully developed, the Court will
exercise its discretion to address the merits of the claim rather than engage in a
procedural default analysis. See, e.g., Nance v. Norris, 392 F.3d 284, 291 (8th Cir. 2004)
(a court may by-pass a procedural default question and proceed to the merits of a habeas
claim).

Merits

The Court first concludes from a review of the evidence, and after having an
opportunity to observe the demeanor of the witnesses at the habeas hearing, that
Petitioner has not shown the existence of an agreement with Stewart and/or Shockley

related to their July 1, 2002 arrests, in exchange for their testimony against Petitioner. As
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‘noted above, the police report related to those arrests shows that Shockley had been

arrested for possession of a baggie of marijuana in his pants pocket, and Stewart was
arrested for a baggie of marijuana and a baggie containing one rock of crack cocaine
found under the car seat. Shockley was 17 years old at the time, and had no prior
criminal convictions. Also as noted above, the in camera files show that within days of
the arrest (and no later than July 5, 2002), those charges were refused for lack of
“sufficient value” with respect to Shockley and for “insufficient connection” with respect
to Stewart. The basis for that refusal is supported by the arrest report. Petitioner presents
no evidence suggesting a refusal of charges for possession of a small amount of drugs by
teenagers was unusual, and offers nothing other than supposition to show that the refusal
to prosecute was in any way related to the charges against Petitioner.

Petitioner’s main Brady argument is that a tacit agreement existed between the
state and Shockley related to his February 18, 2002 felony charges. The Court concludes
that the record, including the testimony at the evidentiary hearing, negates the existence
of such an agreement. It is clear that no written or oral agreement was ever entered into,
despite the notation in the February 7, 2003 Conflict Transfer Request Form that Taaffe
“negotiated a deal for Jeff Shockley to testify against [Petitioner].” The Court credits the
testimony of Reynolds and Taaffe that this notation may well have meant that Taaffe and
the state were attempting to negotiate a deal for Shockley. The Court concludes that no
agreement was ever reached. “Giglio does not require disclosure of rejected plea offers;

the duty to disclose is dependent upon the existence of an agreement between the witness
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and the government.” Rushing, 388 F.3d at 1158 (citing Collier v. Davis, 301 F.3d 843,
849-50 (7th Cir. 2002).
The evidence of a tacit agreement is the November 13, 2003 Working Note by

Taaffe that Shockley agreed to testify against Petitioner and White and the state “hinted
ihai there may be a nolie afier this is OVver. his note’s probative value is weak in
light of Taaffe’s contemporaneous statements to the plea court that there was no “quid
pro quo” for Shockley’s testimony against Petitioner and White. The existence of a tacit
agreement is further refuted by the consistent testimony at the habeas hearing of
Shockley and Chaddick, whose testimony the Court finds credible on this question. Each
testified that no tacit agreement existed. Both Taaffe and Craddick testified that
Shockley was likely to get probation anyway, in light of his young age and lack of a
criminal history, and their testimony was not controverted.” Indeed, the state did not
“nolle” the felony charges against Shockley after he testified against Petitioner and
White, and Taaffe made no mention of any such agreement at sentencing, further
undermining the notion that the state had hinted it would or might do so in exchange for

Shockley’s testimony. To the contrary, the state made no mention of Shockley’s trial

testimony and recommended essentially the sentence it had originally offered that did not

require Shockley’s testimony against anyone.

7 Petitioner also contends that there must have been a secret agreement because “the
court took the extraordinary step of waiving Shockley’s court costs, drug testing and
every other normal requirement of probation.” (Doc. No. 13 at 3.) Taaffe’s
uncontroverted testimony at the hearing, however, was that the sentencing judge waived

costs and other requirements on his own, without any request from counsel.
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Taaffe’s testimony at the habeas hearing, when confronted with his Working
Notes, did not establish that Chaddick had hinted that the state might dismiss the felony
charges against Petitioner if he testified against Petitioner and White. Rather, the
credible graveman of Taaffe’s testimony was that he and Shockley hoped that his
iestimony would help with ihe senteicing on the felony chaiges, and that Shockley’s
motive for testifying against Petitioner was because Petitioner had murdered Shockley’s
best friend. The Court credits Shockley’s testimony that this is why he testified against
Petitioner. Shockley’s (and Taaffe’s) hopes that Shockley’s sentencing judge might view
Shockley’s cooperation with the state favorably does not implicate Brady. See Bell, 512
F.3d at 233; Wisehart v. Davis, 408 F.3d 321, 325 (7th Cir. 2005).

The Court next concludes that even if the jury heard that the state “hinted” to
Shockley that it might dismiss his felony charges if he testified against Petitioner, there is
no reasonable likelihood this information could have affected the judgment of the jury.
As discussed below, this was not a case in which the state’s evidence was like “a house of
cards,” but rather a case in which the evidence of guilt was strong. Most importantly,
Stewart also identified Petitioner and White as two of the shooters. See Sullivan v.
Lockhart, 958 F.2d 823, 825-26 (8th Cir. 1992) (holding that evidence of an alleged deal
the state made with a witness to drop charges against her in exchange for her testimony
was not material under Brady where other witnesses testified to the same effect as the
witness in question).

The Court further finds, based on a careful review of the entire record, and

contrary to Petitioner’s assertions in his affidavit, that there was no failure by the State
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timely to disclose Shockley’s February 18, 2002 arrest, the July 1, 2002 arrests of
Shockley and Stewart, or the fact that the firearm seized on July 1, 2002, was identified
as having been used at the scene of Chew’s murder. This finding is based on (1)
Petitioner’s own assertion in his state postconviction proceedings that Johnson’s contact
information was provided as pari of discovery “in a report documenting thie July 1, 2602
arrest of Johnson, Shockley and Stewart during [which] a 9mm Glock handgun was
recovered”; and (2) Craddick’s hearing testimony, which the Court finds credible, that
discovery provided to White would have been provided to Kennell as well, together with
the fact that White’s trial counsel had been advised of Shockley’s pending charges from
his February 2002 arrest, Shockley and Stewart’s July 1, 2002 arrest, and the identity of
the Glock 9mm found in Shockley’s car.

Having had an opportunity to observe Petitioner’s demeanor and assess his
credibility, and further finding that Petitioner’s affidavit and hearing testimony are
refuted by the record, the Court does not find credible Petitioner’s claim that he did not
know about the arrests and the seizure of the Glock 9mm until Smallwood provided the
information and reports in January 2009. Tellingly, Petitioner did not offer any

affidavits or testimony by either of his trial counsel suggesting that this information was

not provided as part of the State’s discovery.®

®  One affidavit submitted in support of Petitioner’s claim stated that in conversations
with Scott Thompson and Melinda Pendergraph, the public defenders who represented
Petitioner on his direct appeal and state postconviction appeal, they “indicated that they
had no idea that either Shockley or Stewart had been arrested or charged with any offense
prior to their testimony at Kennell’s trial.” (Doc. No. 28 at 5.) However, this too is
refuted by the record, as Pendergraph specifically discussed the arrest of Johnson,
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In any event, any Brady claim based on the state’s alleged nondisclosure of the
February 18, 2002 felony charges pending against Shockley at the time of Petitioner’s
trial and the arrests of Shockley and Stewart in July 2002, is without merit. The only
impeachment value of that information would have been to allow Petitioner to question
Shockley aboui a deait (or hint of a deal) with the state, see, e.g., United Staies v. Moiioi,
412 F.3d 901, 906 (8th Cir. 2005), and this Court concludes there was no such express or
tacit deal.”

The Court accords little weight to Haubrich’s hearsay affidavit that was not
subject to cross examination. Further the Court finds that Stewart’s hearing testimony

regarding his identification of Petitioner was credible. The Court did not find Johnson’s

Shockley, and Stewart, and the recovery of the firearm used at the shooting, in the
postconviction appellate brief she prepared on behalf of Plaintiff. (Resp. Ex. H at 36.)

?  Similarly, with respect to the Glock 9mm, Johnson’s hearing testimony that a local
newspaper reported this fact soon after the gun was found was not refuted, and the letter
he wrote his defense counsel before trial alerted her to this supposedly non-disclosed
evidence. “The government does not suppress evidence in violation of Brady by failing
to disclose evidence to which the defendant had access through other channels.” United
States v. Coplen, 565 F.3d 1094, 1097 (8th Cir. 2009). Moreover, the evidence about the
Glock 9mm would have gone to Shockley’s credibility as it would have shown that a
piece of his trial testimony, namely, that he threw his gun away at the scene of the crimes
and never retrieved it, was untrue. But this aspect of his testimony was quite tangential to
his testimony as a whole related to the identity of Petitioner as one of the three shooters,
and there was other evidence of Shockley’s lack of credibility — the jury heard about his
drug use, especially throughout the night before the shooting, his possession of a gun, and
his motive to incriminate Petitioner. See Dye, 208 F.3d at 667 (considering other
evidence of a witnesses’ lack of credibility in ruling on a Brady claim involving
undisclosed impeachment evidence).

36

A-43




e

Case: 4:09-cv-00407-AGF Doc. # 155 Filed: 03/31/16 Page: 37 of 44 PagelD #: 968

testimony at the evidentiary hearing that Stewart told him the shooters were wearing ski
masks such that he could not identify them, to be credible, based on Johnson’s demeanor,
his own motivations, and the evidence as a whole, including that no other witnesses to the
crimes said the shooters were wearing ski masks. And, as noted above, there is no
evidence of any Brady violation or plea agreemeni with respect o Stewait.

With respect to the state covering the cost of Shockley’s hotel for eight days, as
well as the financial help in relocating Shockley and his mother to another apartment at a
time when he was possibly in danger in connection with the crimes at issue, the Court
assumes that this was Brady material that should have been disclosed. See United States
v. Librach, 520 F.2d 550 (8th Cir. 1975) (holding that the government had a Brady
obligation to disclose that its witness was being held in protective custody, received
immunity, and was paid almost $1,000 a month for a total of approximately $10,000 for
subsistence). But the Court concludes that the nondisclosure does not undermine
confidence in the verdict.'® Lastly, the Court fails to see any impeachment value in the
fact that at some point Shockley was willing to testify, and may have given a statement,
against his brother in connection with an unrelated case, as there is no indication that
Shockley ever did so in return for any benefit from the state.

In light of Shockley’s and Stewart’s out-of-court identifications of Petitioner, their

consistent versions of the crimes, the corroboration of their versions (other than the

identity of the shooters) by other eyewitnesses and by physical evidence, including the

' Indeed, such testimony could have invited either testimony or speculation by the jury
that Shockley had been threatened.
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evidence of Petitioner’s fingerprints on the car driven to the shooting, the Court does not
believe that it can be said that the verdict in this case was of “‘questionable validity” or
that the state’s case was built on a “house of cards.” In sum, considering the entire
record, and the cumulative effect of any and all nondisclosures, Petitioner’s Brady claim
fails.

Assistance of Defense Counsel

Where a claim has been adjudicated on the merits in state court, the Antiterrorism
and Effective Death Penalty Act (“AEDPA”) provides that application for a writ of
habeas corpus cannot be granted unless the state court’s adjudication

1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the
Supreme Court of the United States; or

2) resulted in a decision that was based on an unreasonable determination
of the facts in light of the evidence presented in the State court
proceedings.

28 U.S.C. § 2254(d).

The “contrary to” clause is satisfied if a state court has arrived at a conclusion
opposite to that reached by the Supreme Court on a question of law, or confronts facts
that are materially indistinguishable from a relevant Supreme Court precedent but arrives
at the opposite result. Lockyer v. Andrade, 538 U.S. 63, 73 (2003); Strong v. Roper, 737
F.3d 506, 510 (8th Cir. 2013); see also Glebe v. Frost, 135 S. Ct. 429,430 (2014). A
state court “unreasonably applies” clearly established federal law when it “identifies the
correct governing legal principle from [the Supreme] Court’s decisions but unreasonably

applies that principle to the facts of the prisoner’s case.” Williams v. Taylor, 529 U.S.
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362, 413 (2000). Federal courts owe deference to the “ultimate legal conclusion reached”
by a state court, “not merely the statement of reasons explaining the state court’s
decision.” Williams v. Roper, 695 F.3d 825, 831 (8th Cir. 2012).

“A determination of a factual issue made by a State court shall be presumed to be
correct,” 28 U.8.C. § 2254(e)(1), and the petitioner has the burden of rebutting this
presumption of correctness by clear and convincing evidence. 28 U.S.C. § 2254(e)(1);
see also Grass v. Reitz, 749 F.3d 738, 743 (8th Cir. 2014). A state court’s credibility
findings are owed this same deference. Id. at 744; Smulls v. Roper, 535 F.3d 853, 864
(8th Cir. 2008) (en banc).

To prevail on a claim of ineffective assistance of counsel, a habeas petitioner must
show that counsel’s performance was deficient, and the deficient performance prejudiced
the defense. Strickland v. Washington, 466 U.S. 668, 687 (1984). As the Eighth Circuit

recently explained:

The first prong requires a showing “that counsel made errors so serious that
counsel was not functioning as the ‘counsel’ guaranteed the defendant by
the Sixth Amendment.” The second prong requires a showing that “there is
a reasonable probability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been different.”

White v. Dingle, 757 F.3d 750, 752-53 (8th Cir. 2014) (quoting Strickland, 466 U.S. at
687, 694). There is a “‘strong presumption that counsel’s conduct falls within the wide
range of reasonable professional assistance.”” Tunstall v. Hopkins, 306 F.3d 601, 606
(8th Cir. 2002) (quoting Strickland, 466 U.S. at 689). “A court need not determine

whether counsel’s performance was deficient . . . if it easier to dispose of an
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ineffectiveness claim on the ground of lack of sufficient prejudice.” Welker v. Martin,
131 S. Ct. 1120, 1129 (2011) (quoting Strickland, 466 U.S. at 697).

Because both § 2254(d) and Strickland are deferential, “the question is not
whether counsel’s actions were reasonable. The question is whether there is any
reasonable argument that counsel satisiied Sirickland’s deferential standard.” Harringion
v. Richter, 131 S. Ct. 770, 778 (2011); see also Williams v. Roper, 695 F.3d at 831-832.

As noted above, Petitioner asserts three interrelated grounds for why defense
counsel was ineffective. First, defense counsel failed to disclose the alibi defense to the
state prior to trial, as required by Missouri’s discovery rules; second, defense counsel
never investigated, interviewed, or presented the testimony of Holmes (and other alibi
witnesses) to corroborate Petitioner’s alibi defense; and third, defense counsel did not
submit an alibi instruction.

Petitioner contests the state courts’ finding that he was not prejudiced by defense
counsel’s failure to disclose the alibi defense prior to trial. Petitioner disputes the factual
finding of the state motion court that the only effect of this failure was the limitation on
Petitioner’s opening statement. Petitioner claims that, due to defense counsel’s mistake,
the trial court limited Bolton’s testimony about Petitioner’s ability to disable her alarm, as
well as Petitioner’s closing statement. From a review of the record, however, it is evident
that the trial court’s limitation on Bolton’s testimony was not related to counsel’s failure
to file notice of an alibi defense. Rather, it pertained, as an evidentiary matter, to her
capacity to testify about what Petitioner did or did not know. Additionally, the record

does not support the claim that the trial court limited defense counsel’s closing argument,
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and defense counsel did, in fact, discuss the alibi defense in her closing argument. (Resp.
Ex. A at 861-62.)

Petitioner also contends that the state courts unreasonably applied Strickland by
ruling that the limitation on the opening statement was not prejudicial. In his attempt to
demonsiraie prejudice, Peiitioner ciies o law review ariicles aboui ihe general
importance of opening statements. (Doc. No. 27 at 22.) Here, despite not having
disclosed the alibi defense in a timely fashion, defense counsel was still able to call
Bolton as an alibi witness, and she discussed the alibi defense during closing statement.
Thus, it was not factually or legally unreasonable for the state courts to conclude that
there was no reasonable probability that the outcome of the trial would have been
different if defense counsel had been allowed to discuss the alibi defense in opening
statement.

Petitioner contests the state motion court’s finding that defense counsel’s failure to
investigate, interview, and present the alibi testimony of Holmes was neither deficient
performance nor prejudicial. As noted above, the motion court inferred from the record
that defense counsel’s decision not to interview and present Holmes was based on
counsel’s preference to concentrate on adult witnesses. The Court believes this was a
reasonable inference, in light of defense counsel’s testimony at the state postconviction
hearing that in general, she did not believe that children made good witnesses.

In any event, even if counsel was deficient in failing to interview and present
Holmes, it was not factually or legally unreasonable for the state courts to conclude that

there was no resulting prejudice to Petitioner. If Holmes had testified at trial consistent
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with her postconviction testimony, the jury would have heard a second alibi witness
(along with Bolton). But as the motion court found, Holmes was unable to account for
Petitioner’s whereabouts during the entire time the crime was committed. Holmes went
to sleep at 9:00 p.m. on June 20, 2002, and she did not see Petitioner again until 6:30 a.m.
on the morning of Chew’s murder, which was compieted by 5:50 a.in. at the latest.

Furthermore, the motion court’s finding that Holmes was not a credible witness
because she had no clear recollection of the precise date in question and was eight years
old at the time of the crime is reasonable based on the postconviction proceedings. This
Court will not second-guess that finding. See Cattor v. Gammon, 259 F. Supp. 2d 929,
933 (E.D. Mo. 2003) (holding that defense counsel’s failure to investigate and present an
alibi witness was not prejudicial, given that the state postconviction court found the
witness’s testimony not credible; and that the state postconviction court’s finding was
entitled to presumption of correctness under § 2254(e)(1)); Perry v. Kemna, 356 F.3d
880, 883-85 (8th Cir. 2004) (applying § 2254(e)(1)’s presumption of correctness to state
postconviction court’s determination that some witnesses were credible at postconviction
hearing and other witnesses were not credible). Petitioner did not present any evidence to
the state courts, or this Court, of what the other potential alibi witnesses would have said
at trial.

Petitioner also contests the state motion court’s factual finding that defense
counsel strategically chose to forgo an alibi instruction. Petitioner claims that, rather,
defense counsel mistakenly believed that, due to her failure to give the required pre-trial

notice of alibi defense, the court would not allow her to give an alibi instruction. This
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matter need not be resolved because the finding of the state courts that the failure to
request an alibi instruction did not create Strickland prejudice was reasonable. The trial
court correctly instructed the jury on the elements of the crimes and the burdens of proof,
and alibi evidence was presented at trial. And the alibi defense was weak, especially in
light of the evidence that Petitioner was unable, a few days afier the incident, to accounti
for his whereabouts on the night of the shooting.

Moreover, the state’s entire theory was that Petitioner was present at the scene and
was one of the shooters; no other theory or evidence was presented. To have found
Petitioner guilty beyond a reasonable doubt, the jury had to have rejected any notion that
Petitioner was not present. In sum, it was not factually or legally unreasonable for the
state courts to conclude that there was no reasonable probability that the outcome of the
trial would have been different if defense counsel had requested an alib1 instruction. See
Parreno v. Annetts, No. 04 CIV.10153(GWG), 2006 WL 689511, at * 13-14 (S.D.N.Y.
Mar. 20, 2006) (holding that counsel’s failure to request an alibi instruction was not
prejudicial because the jury was instructed that the state had the burden to prove every
element beyond a reasonable doubt, alibi evidence was presented at trial and discussed by
defense counsel in closing statement, and alibi defense was weak); Wyniemko v. Smith,
No. 99-CV-71560-DT, 2000 WL 760704, at *8 (E.D. Mich. May 10, 2000), aff"d, 8 F.
App’x 357 (6th Cir. 2001) (holding that counsel’s failure to request an alibi instruction
was not prejudicial where alibi evidence was presented at trial and counsel discussed the

alibi in closing statement). Petitioner’s claim of ineffective assistance of counsel fails.
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CONCLUSION

The Court concludes that Petitioner is not entitled to federal habeas relief. The
Court does not believe that reasonable jurists might find the Court’s assessment of the
issues presented by Petitioner’s claims debatable or wrong, for purposes of issuing a
U.S. 322, 337 (2003) (standard for issuing a Certificate of Appealability).

Accordingly,

IT IS HEREBY ORDERED that the petition of Juane Kennell for a writ of

habeas corpus is DENIED.

A separate Judgment shall accompany this Memorandum and Order.

AUDREY G. FLEISSIG \
UNITED STATES DISTRICT JUDGE

Dated this 31% day of March, 2016.
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ORDER
The petition for rehearing en banc is denied. The petition for rehearing by the panel is

also denied.

December 12, 2017

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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IN THE CIRCUIT COURT OF THE CITY OF ST. LOUIS
STATE OF MISSOURI
Honorable John F. Garvey, Judge

STATE OF MISSOURI,
Plaintiff,

vS. Cause No. 021-00715

JEFFREY SHOCKLEY,

SN N

Defendant.

TRANSCRIPT OF GUILTY PLEA

on the 9th day of February, 2004, the
above-entitled cause came on regularly for hearing before
the Honorable John F. Garvey, Judge of Division 4 of the
Twenty-Second Judicial Circuit in the City of St. Louis.

The State of Missouri was represented by Belinda
spaeth, Assistant Circuit Attorney.

The pefendant was present in person and was

represented by Robert Taaffe, Attorney at Law.

CYNTHIA M. TANNER, RMR, CCR, CRR
OFFICIAL COURT REPORTER
CITY OF ST. LOUIS CIRCUIT COURT
TWENTY-SECOND JUDICIAL CIRCUIT

1

FEBRUARY 9, 2004

(the following proceedings were had in open

court:)
THE COURT: oOkay, this is Cause Number 021-715,

state of Missouri versus Jeffrey Shockley. Do we have any

pPage 1

A-53




LA AL A A A R R L LA LA LELE L LA EE L EEEEE R E R R R

Case: 4:09-cv-00407-AGF Doc. #: 116 Filed: 09/04/15 Page: 7 of 53 PagelD #: 437

W 6 N o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

O o N O A W N

[
o

| nadd

shockley plea 2 9 04.txt
announcements?

MR. TAAFFE: Yes, your Honor. on behalf of
Mr. shockley, he's authorized me to withdraw his pleas of
not guilty and enter pleas of guilty to Count I,
possession of controlled substance, cocaine base, and
count II, unlawful use of a weapon, carrying a concealed,
both counts refiected in Cause Number 021-715. Your
Honor, this plea is made open. We have no agreement with
the state of Missouri.

THE COURT: oOkay. Mr. Shockley, would you turn
to the right and get sworn in? No, right here.

JEFFREY SHOCKLEY
having been first duly sworn, testified as follows:
EXAMINATION OF THE DEFENDANT BY THE COURT:

THE COURT: Mr. Shockley, you heard the
announcement of your attorney here. Is that what you wish
to do, plead guilty to this charge?

THE DEFENDANT: Yes, Sir.

THE COURT: Mr. Shockley, I know you've sat here

through these other pleas of guilty. I'm going to ask you

1ike T asked the others if you can't hear me, you don't
understand a question of mine, would you just tell me?

THE DEFENDANT: Yes, sir.

THE COURT: Mr. Shockley, how old are you?

THE DEFENDANT: Nineteen.

THE COURT: And are you married?

THE DEFENDANT: No, sir.

THE COURT: Do you have any children?

THE DEFENDANT: Yes, sir.

THE COURT: How many?

page 2
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THE DEFENDANT: One.

THE COURT: How ald?

THE DEFENDANT: Eight months.

THE COURT: Eight months?

THE DEFENDANT: Yes, sir.

THE COURT: And are you paying child support for

that child?

THE DEFENDANT: No, sir, me and the mother are

still together.

time?

I went on

THE COURT: You still 1ive with her?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. And you're living with her.
THE DEFENDANT: 1It's me, her and my mother.

THE COURT: Okay. How far did you go in school?

THE DEFENDANT: I'm still enrolled in school.

THE COURT: where are you in school?

THE DEFENDANT: Marquette Righ School.

THE COURT: You're a senior?

THE DEFENDANT: No, sir.

THE COURT: Junior?

THE DEFENDANT: No, sir. Sophomore.

THE COURT: Sophomore? Are you working at this

THE DEFENDANT: No, I haven't been working since

strike. I was working at Shop & Save.

THE COURT: Oh, you were. Okay. How do you get

out to Marquette? Do you take a bus out there?

THE DEFENDANT: No, we have -- yeah, school bus.
THE COURT: School bus?
THE DEFENDANT: Yellow bus.

Page 3
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THE COURT: Do you have any health or hearing

problems?

THE DEFENDANT: No, sir.

THE COURT: Are you under the influence of any
drugs or alcohol today?

THE DEFENDANT: No, sir.

THE COURT: Are you taking any kind of
medication for any reason?

THE DEFENDANT: No, sir.

THE COURT: Have you ever had any problems with

your mental health?

THE DEFENDANT: No, sir.

THE COURT: Do you understand that you're
charged before me today by indictment with possession of
cocaine base and unlawful use of a weapon?

THE DEFENDANT: Yes, Ssir.

THE COURT: Have you discussed these charges
with your attorney?

THE DEFENDANT: Yes, sir.

THE COURT: Has your attorney explained the
charges so that you believe you understand them?

THE DEFENDANT: Yes, sir.

THE COURT: Mr. Taaffe, have you discussed these
charges with your client, and do you believe he
understands them?

MR. TAAFFE: Yes, your Honor.

THE COURT: what is the state's recommendation?

MS. SPAETH: Your Honor, the State's asking for
two years in the Missouri Department of Corrections,
execution of that sentence be suspended. That the

page 4
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defendant be placed on two years of supervised probation,

complete 80 hours of community service, 60 days of shock
incarceration and pay the court costs and the drug

analysis fee.

THE COURT: I'm going to ask the prosecutor to

5
tell me what the facts of the case would be if it were to

go to trial. oOkay?

THE DEFENDANT: Yes, sir.

THE COURT: Please listen so -- I'm going to
have to talk to you afterwards. Okay?

Go ahead.

MS. SPAETH: Your Honor, as to Count I, the
state would show beyond a reasonable doubt that on
February 18th of 2002, at 4931 Arlington, the defendant
possessed 1.69 grams of cocaine base, a controlled
substance, knowing of its presence and nature. The
1.69 grams of cocaine base was separated into 16 separate
baggies.

As to Count II, the State would show beyond a
reasonable doubt that the defendant committed the class D
felony of unlawful use of a weapon, carrying a concealed
weapon, in that on February 18th of 2002, at 4931 Arlington,
the defendant knowingly carried concealed upon or about his
person a firearm, a .24-caliber semi-automatic pistol, which
weapon was readily capable of lethal use.

And specifically, the defendant was observed
loitering in front of an abandoned building in the morning.
That led to a field interview, which led to his arrest for
the drugs, and the gun was found.

THE COURT: Miss spaeth, does he have any prior

page 5
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convictions?

MS. SPAETH: He does not, your Honor.

THE COURT: Mr. shockley, are there any other
charges pending against you at this time in any other
court?

THE DEFENDANT: No, sir.

THE COURT: You heard the statement of the
prosecutor regarding what the proof would be against you.
Is this what you did?

THE DEFENDANT: Yes, sir.

THE COURT: Has your lawyer explained all your
legal rights and what could happen to you as a result of
this plea?

THE DEFENDANT: Yes, sir.

THE COURT: Has your lawyer fully advised you as
to all parts of your case?

THE DEFENDANT: Yes, sir.

THE COURT: Have you had enough time to talk
about this case with your lawyer?

THE DEFENDANT: Yes, sir.

THE COURT: Has he answered all of your
guestions?

THE DEFENDANT: Yes, Sir.

THE COURT: Has he refused to do anything you

asked him to do?

THE DEFENDANT: No, sir.
THE COURT: Do you have any complaints about
him?

THE DEFENDANT: No, sir.
Page 6
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THE COURT: Are you satisfied with his services?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand that you would be
entitled to a trial by jury instead of pleading guilty?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand that in a jury
trial, you would be entitled to certdin rights, including
a jury of twelve people?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand that the jury
would be instructed that you are presumed innocent?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand that the jury
would also be instructed that the State must prove you
guilty of the charge beyond a reasonable doubt?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand that you would
have the right to testify or not testify at trial as you
alone chose?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand that if you chose

to remain silent at the trial, no comment about your
silence could be made by the Court or the prosecutor?
THE DEFENDANT: Yes, sir.

{E COURT: Dec you understand the State would
have to bring into open court all the witnesses against
you, and your lawyer would have the right to cross-examine
those witnesses?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand that if you had
Page 7
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any evidence or witnesses that you wanted to present at

trial, you would have the right to do so?

THE DEFENDANT:

Yes, sir.

THE COURT: You understand that people can be

forced by the Court to come to trial to testify for your

defense?

THE DEFENDANT:

THE COURT: Do
have the right to appeal
court?

THE DEFENDANT:

THE COURT: Do
guilty, you're giving up
discussed as well as any
got the evidence against

trial?

THE DEFENDANT:

THE COURT: Do
or your lawyer before we

THE DEFENDANT:

Yes, sir.
you understand that you would

a guilty verdict to a higher

Yes, sir.

you understand that by pleading
all these rights that we've just
objection to the way the police

you, and there will not be a

Yes, sir.
you have any gquestions to ask me
go any further?

No, sir.

THE COURT: Has anyone threatened you,

intimidated you, mistreated you or any member of your

family in order to get you to plead guilty against your

will?
THE DEFINDANT
THE COURT: We'
investigation?

(Y7 e
oy D’!n -

re waiving the presentence

MR. TAAFFE: Yes, your Honor.

THE COURT: In

said, are you:telling me

light of everything that you've

that you are guilty of your own

pPage B
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free will?

THE DEFENDANT: Yes, sir.

THE COURT: How do you plead to these charges,
cuilty or not guilty?

THE DEFENDANT: Guilty.

THE COURT: The Court finds that the defendant's
plea of guiity is made voluntarily and inteiligently, with
a full understanding of the charge and the consequences of
the plea, with an understanding of his rights attending a
jury trial and the effect of a plea of guilty on those

rights. Court also finds that there is a basis for the

10
plea. The Court, therefore, accepts the defendant's plea

of guilty to the charge of possession of cocaine base and
unlawful use of a weapon.

Miss Spaeth, do you have anything to say before I
sentence the defendant?

MS. SPAETH: Nothing further, your Honor.

THE COURT: Mr. Taaffe?

MR. TAAFFE: Yes, your Honor. Mr. Shockley's
nineteen years old. He used to live in the City of
St. Louis. Now he lives in St. Louis County with his
mother. For the past two years, Mr. Shockley has
cooperated with the state of Missouri in the prosecution
of two murder first cases. He came to court on time for
two years, cooperated with Mr. Craddick, showed up when
the cases were going to go to trial, and for two years he
hung in with the State. His 1ife has been threatened, his
family's Tife has been threatened, and he still had the
courage to go through with his testimony on those two

cases.
Page 9
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As a result of his testimony, Judge, the State
secured two murder first convictions, and Mr. sShockley did
this not just as a concerned citizen, which would be his
normal duty, but did this when his life was threatened. And
he cooperated with the State. They moved him. He's out of

the neighborhood, Judge, he's out of that element, and he

11
did what he ought to have or should have done as a citizen.

He's turned his 1ife around from the days when he
was 1living in St. Louis City. Your Honor, and he did all of
this without an agreement from the State of Missouri. There
was no plea agreement for Mr. Shockley to cooperate with the
state of Missouri. NoO agreement. No quid pro quo, your
Honor. He did this because he thought it was the right
thing to do.

Given all the service that Mr. Shockley has done
for his community by putting two people behind bars for
murder first, and his testimony was, from my understanding,
was key to those convictions, your Honor, we think that
Mr. shockley has more than made up for any of his past, and
we would ask this Court to suspend imposition of sentence on
both of these counts. Wwe're asking for a minimum term of
probation, six months. we would also request that the term
be unsupervised.

THE COURT: Mr. Shockley, do you have anything
16 Ssay?

THE DEFENDANT: No, sir.

THE COURT: what's the plan now, Mr. Shockley?
what are you going to do? If I put you on probation, what
are you going to do?

THE DEFENDANT: Stay to feed my family the best
Page 10
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ability I can.

12
THE COURT: Feed your family?

THE DEFENDANT: Yes, sir.

THE COURT: Are you going to stay in high
school?

THE DEFENDANT: Yes, sir, I'm graduating.

THE COURT: Okay. Does anyone have any reason
why sentence should not now be pronounced?

MS. SPAETH: No, your Honor.

THE COURT: oOkay. No legal cause or reason
having been shown why sentence and judgment of the Court
should not now be pronounced, and keeping with the plea of
guilty, the Court sentences the defendant to a suspended
imposition of sentence and places him on probation for a
period of one year to report. Court costs are waived.
Drug analysis fee is waived. Everything else is waived.

I want to keep in touch with you, Mr. Shockley.
okay? vYou're not out of the woods yet. This is pretty
serijous stuff. oOkay?

THE DEFENDANT: Yes, sir.

THE COURT: I believe you when you say you want
to do all these things, but you got to show me. Okay?

THE CLERK: AS to Count II, your Honor, what are
we doing with Count II?

THE COURT: Same thing.

(which were all the proceedings had.)

13
CERTIFICATE

I, Cynthia M. Tanner, Certified Court Reporter,

Page 11
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do hereby certify that I am an official court reporter for

the Circuit Court of the City of St. Louis; that on
February 9, 2004, I was present and reported all the
proceedings had in the case of STATE OF MISSOURI,
Plaintiff, vs. JEFFREY SHOCKLEY, Defendant, Cause No.
021-00715.

I further certify that the foregoing pages
contain a true and accurate reproduction of the

proceedings.

CYNTHIA M. TANNER, RMR, CCR, CRR
CCR #292

14
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Fef_endaerovam: Dste: Cause No..
|Jefirey Shockley 08/26/2002 021-0715 - ,

subjeci:  Working Notes

From: RPT

Commenis:
8/26/02 Met with Jeffrey in my office. We reviewed the police reports and he

wants (o plead. He wants the rec. from the State. The sticking point here is thal he
does not want lo do the 60 days shock, i.e. which | was told by Nellie is work release
He is afraid of going to jail. Apparently he is testifying against two individuals for
murder. See Names in file. ? Why is there no deal with the State.

11/6/02 TC. Told Jeff to be in courl on the 18th. Still working on getting the 60
days shock incarceration removed from the rec. Says he is testifying in his brothers
case against Chris White and Jesse K'Neal (? Spelling). Also, called the CA's office
and no one is handling the case. George Restovich is gone and the case has not been
reassigned. Left a message for Eula.

11/22/02 TC. Told Jeff that no circuit attorney yet to get them to waive the 60 day
requirement for the plea agreement. Told him to call me back next week.

E-MAIL TO BELINDA SPAETH,
E-MAIL TO BELINDA SPAETH,

Belinda,
We can move this case if you all would lift the shock time requirement of 60 days [t is my understanding

that he is lestitying for the Stale in a murder case. He is afraid to go to MS| for obvious reasons.

Bob

E-MAIL FROM BELINDA SPAETH confirming witness in murder
E-MAIL FROM BELINDA SPAETH confirming witness in murder

| confirmed that he is indeed an endorsed witness in a murder case. | will be talking to Shirley about it this
morning -- assuming she makes it to work in this weather. Hopefully | will have an answer for you later
today Thanks.

----- Original Message-----

Frehu rtaaflc & noops state.mo.us [mailto:rtazffe@mspd state.mo.us] P S———
Sent: Tuesday, December 03, 2002 5:59 PM ' § PLAINTIFF'S
To: SpaethB ' E EXHIBIT

Subject: Jeffrey Shockley, 021-0715

Belinda,
We can move this case if you all would lift the shock time requirement of 60 days It is my
understanding that he is testifying for the State in a murder case. Hes afraid to go to MSI for

obvious reasons.

PA-lo5




- - - - - - - - - - - - - - - - - - - - - - - w W wr

~

Bob

1/3/02 Talked to Jeflrey, gave him his new court daie. Senl anolher e-maii {0 Belinda Spaeth

E-Mail to Belinda aboutl 60 days shock incarceration
E-Mail lo Belinda aboul 60 days shock incarceralion
Belinda,

Were you ever able 1o alk 1o Kelly about Jefirey. The lasl e-mail | sent you. You had confirmed that he
was g wilness in @ murder trial  All we are looking lo do is gel rid of the 60-days shock incarceration on
this charge. If he is testifying for you alf though, you may not want him to have this prior plea of guilt for a
felony Let me know what is up. Thanks.

02/03/03 TC. Gave Jeff his new court date

2/6/03 Met with Jeff. We reviewed plea agreement. The testimony part was open ended; the
CA wanted him to testify against those charged in the murder of Frederick Chew and his brother in the
accidental deaths of the bystanders. Jeff told me that he told his brolher to stop and face off the shooters.
His brother and Frederick opened fire on among others, Juane Kennell, His brother was in the car with
him and led the police on a high speed chase and lost controlled and killed two people . Jeff never had a
gun nor was driving afler the police arrived and gave chase. | was concerned about his involvment in the
shooting Frederick Chew, Jeff's friend died in the shooting. | told the CA handling the plea that | wanted
use immunity. She said that | needed to talk to Bob Craddick.

2/7/03 Spoke with Bob Craddick, he said thal he would nol grant use immunity. Afraid defense would use
it against him also afraid he would say he was driving the car. There are no charges going to olher way
involving the shoot out, i.e., there are no possible charges against Jonathan with regard to the shootout

2120103 Met with Jeff said he did not wanl to testify agaist his brother. Case sent back to 16.
Spoke lo Craddick explained thal Jeff did not want 1o testify against brother. Craddick said that they
already had a videotape statement,

3117103 TC. Jeff told him about tape. Jeff says he doesn't want to lestify against anybody. Says
good for the crack and gun charge. Will have to plead blind. if at all. Agreed to meet prior to Court
3/24/03 Met with Jeff in my office. We reviewed again his options. Plea, plea blind, or trial. Jeff

did nol want to testify against anyone. | told him that any agreement wilh the State would probably include
his testimony. So our choices were restricted to plea blind or trial  Jef( agreed to schedule a meeting to

discuss his case further.
3/31/03 TC. Spoke to Jeff gave him next courl date

11/13/03 Met with Jeff and Roben Craddick over the last. Jeff agreed to testify in trials against
Christopher White and Juane Kennell. The State hinted that there may be a nolle after this is over. We
gol J Mason to sit on the case and set it for plea the day of the trials.

1/6/04 Larry came in and said that Jeff testified for Robert in the murder trial.  Sent Bob

-

Craddick an e-mail. .3

2/5/04 Jeff plead guilty blind, Received SIS, 1 year to report,

A-LBo
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MISSQURI STATE PUBLIC DEFENDER SYSTEM
CONFLICT TRANSFER REQUEST FOHM

TRIAL LEVEL
Date 277/03
From KK and SR
District Number 22
Defendant's Name Juane Kennell
SSN Tt
Case Number 021-2340
Main Charge 565.020 - Murder 1st FA
Section Code
Case Type Code 15
Pending County St. Louis City
Division or Courtroom 16
Judge Cohen
Prosecutor Craddick
Next Court Date 3/31/03
Is Client on Bond or C
Confined?
If confined, where? SLCJail

If bond, address:

Statermnent of conflict*

Bob Taaffe represents Jeff Shockley in 021-0715. SR
has just learned that Bob has negotiated a deal for Jeff ~
Shockley to testify against this defendant, who was just-
arraigned on 1/13/03, as well as possibly another
defendant, Christopher White (who may also be coming
down the pike, as I think we just interviewed that guy

today)

*please include victim names and witness names, and case numbers, 5o that we can be

thorough in our conflict checks)
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DRURY INN UNION STATION

201 SOUTH 20TH STREET
SAINT LOUIS, MO 83102

paz2

SHOCKLEY, JEFF
COURT

ST LOUIS, MC 63103

ARRIVAL DEFARTIREE

Tele - 314-231-3900

; i;f.frfl\:]\?‘nlgr;;-"dﬂ‘iri
I EINEL L it wn e b A 01 s

Fax - 314 231-3900

Room Number: 606
Daily Rate: 124.99
Room Type: DD
No. of Guests: 2/0
T GRTEGGRY  AGGOUNT

LI Y e

i HETLR T
Lo eil e LA

71208002  @/5/02 STND B27606
DATE " ROOMNO. BESCRIFTIRN. L 1 ) | GERENENGE. e AMIOUNT
7128002 608 ROOM #6506 SHOCKLEY, JEFF 5124.99
7128002 606 ROOM TAX ROOM TAX $9.52
7126102 06 OCCUPANCY TAX OCCUPANCY TAX $9.06
7129102 806 PIRECT BILL DIRECT BILL #927606 {§143.57)
20002 608 DIRECT BiLL DIRECT BILL #827606 §143.57
7128/02 606 ROOM « #6806 SHOCKLEY, JEFF $124.99
7129002 506 ROOM TAX : ROOM TAX $9.52
7120102 806 OCCUPANCY TAX - OCCUPANGY TAX $9.06
7130/02 806 ROOM ; #6086 SHOCKLEY, JEFF $124.99
7030102 606 ROOM TAX ROOM TAX $9.52
7130102 605 OCCUPANCY TAX OCCUPANCY TAX $5.06
2124002 808 ROOM #6506 SHOCKLEY, JEFF $124.80
73102 608 ROOM TAX ROOM TAX §9.52
713102 605 OCCUPANCY TAX OCCUPANCY TAX §9.06
8/1/02 G606 ROOM #5606 SHOCKLEY, JEFF $124.89
8/1/02 606 ROOM TAX ROOM TAX 59.52
/1102 606 OCCUPANCY TAX QCCUPANCY TAX . 59.06
8202 606 ROOM #606 SHOCKLEY, JEFF £124.99
802 806 ROOM TAX ROOM TAX §9.52
w202 606 OCCUPANCY TAX OCCUPANCY TAX $9.06
813/02 606 ROOM #606 SHOCKLEY, JEFF §124.99
812102 606 ROOM TAX ROOM TAX 59.52
/3002 606 OCCUPANCY TAX OCCUPANCY TAX $9.06
. 8nf02 606 ROOM #806 SHOCKLEY, JEFF $124.99
0di02 806 ROOM TAX RODM TAX 85.52
8/4/02 606 OCCUPANCY TAX OGGUPANCY TAX $9.06
/5102 606 DIRECY BILL DIRECT BILL 4627606 {61,148.56)
212802 608 ADJUST ROOM GOV RATE (§279.92)
8128/02 606 ADJUST ROOM TAX ADJUST ROOM TAX (621.32)
820002 608 ADJUST OCCUPANCY TAX ADJUST OCCUPANCY TAX $20,29)
@/26/02 606 DIRECY BiLL DIRECT BiLL #B27606 $321.53
8129102 608 ADJUST ROOM TAX TAX EXEMPT (578.16)

CONTINUED ON NEXT PAGE

Terms: Dug:and payahie 4pon preaantation, Lagros-my Nabiftty for this bik is At waived and agreﬁ:ﬁzpe hald porsonaliy lishle In the
evant the Indicated peraon, company or agsoelation falls-to pay For any part of the ful dmount of these charges.

CELEBRATING 10O Drury HOTELS ... AND GROWING! 000003
A-T70
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DRURY INN UNION STATION

201 SOUTH 20TH STREET
SAINT LOVIS, MO 63103
Tele ~314.-239-3800 Fax - 314 231-3900

Raom Number: 606
Daily Rate: 124,99
Room Type: DD
No. of Guasts: 2/0

R e R AR ERTEGORY  AGCOUNT

SHOCKLEY, JEFF
COURT

ST LOUIS, MO 53103
ARRIVAL BERARTURE GREE

7/28/02  8/5/02 CORP STND 827606
ot i B | A 0 2 PRI pE AT m ¢ R E LR L :

_DATE ROOM NO: bﬁuﬁig {RT '{.‘,;!Ea Aol ’21 JE SEFRRENGE |l L__T.-‘:.,A _&r.uoum
6/29/02 608 DIRECT BILL DlRECT BILL #827606 $76.16
829102 606 ADJUBT ROOM TAX ERROR : $76.16
B8/28/02 606 DIRECT RiLL ERRQR #927606 (576.16)
8/29/02 606 ADJUST ROOM TAX TAX EXEMPT {$54.60)
8/29/02 606 DIRECT BILL DIRECT BILL #827606 $54.80

PB3

7otal Pec B202.22

CREDIT DUYE: $-0.00

Terwns: Due and payable uﬁ'cn presentation. | agree my Habillty for this bili Is not waived and agree to be hald parsonally lable in the
event the indicated person, campany or asseclallon falls to pay fat any par or the full amount of these charges.

CELEBRATFNG 100 Drury HOTELS ... AND GROWING! 000004

S A-1)
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SHOCKLEY, JEFF
COURT

ARRIVAL DEPARTURE CREDIT CARD

7128102

DATE

7128102
7128102
7128/02
7120102
7129102
7120002
7129102
7120102
2030102
7130/02
7130102
131102
7131102
7131102
8/1/02
81102
8/1/02
812102
812102
812/02
8/3/02
813402
813/02
BI4102
814102
8a/02
81502

8/5/02

Tele » 314-231-3900

ROOM NO. DESCRIPTION

606
606
606
606
§06
606
606
606
606
606
606
606
606
606
606
606
606
606
606
606
606
806
606
606
606
606
606

ROOM

ROOM TAX
OCCUPANCY TAX
DIRECT BIL.L
DIRECT BILL
ROOM

ROOM TAX
OCCUPANCY TAX
ROOM

ROOM TAX
OCCUPANCY TAX
ROOM

ROOM TAX
OCCUPANCY TAX
ROOM

ROOM TAX
OCGCUPANCY TAX
ROOM

ROOM TAX
OCCUPANCY TAX
ROOM

ROOM TAX
OCCUPANCY TAX
ROOM

ROOM TAX
OCCUPANCY TAX
DIRECT BiLL

DRURY INN UNION STATION

201 SOUTH 20TH STREET
SAINT LOUIS, MO 63103
Fax - 314 231-3900

RATE PLAN
CORP

REFERENCE

#606 SHOCKLEY, JEFF
ROOM TAX
OCCUPANCY TAX
DIRECT BILL #827606
DIRECT BILL #827606
#8606 SHOCKLEY, JEFF
ROOM TAX
OCCUPANCY TAX
#606 SHOCKLEY, JEFF
ROOM TAX
OCCUPANCY TAX
#6806 SHOCKLEY, JEFF
ROOM TAX
OCCUPANCY TAX
#6086 SHOCKLEY, JEFF
ROOM TAX
OCCUPANCY TAX .
#606 SHOCKLEY, JEFF
ROOM TAX
OCCUPANCY TAX
#1606 SHOCKLEY, JEFF
ROOM TAX
OCCUPANCY TAX
#606 SHOCKLEY, JEFF
ROOM TAX
OCCUPANCY TAX
DIRECT BILL #827606

CATEGORY AGGOUNT.

Room Number: 606
Daily Rate: 124.99
Room Type: DD
No. of Guests: 2/0

COUNT |
i .

_ /AMOUNT|
) $124.00

/ $9.52
$9.06
($143.57)
$143.57
$124.99
$9.52
$9.06
$124.99
$9.52
$9.06
$124.99
$0.52
$9.06
$124.99
$9.62
$9.08
$124.99
$9.52
$9.06
$124.90
$9.62
$9.06
$124.99
$9.52
$9.06
(51,148.56)

STND

CREDIT DUE: $-0.00

Tetms  Due and payable updn presentation. | agree my liability for this bill is not waived and agree to be held personally liable in the
event the indicated person, company or association fails to pay for any part or the full amount of these charges.

CELEBRATING 10O DRURY HOTELS ... AND GROWINCPO5
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DRURY INN UNION STATION
201 SOUTH 20TH STREET
SAINT LOUIS, MO 63103 USA
314-231-3900 314 231-3900

STATEMENT
TOFALL, KATHLEEN Account; 57117
’ Date; 8/19/02
VICTIM SERVICES ate: 8/
1320 MARKET STEET
ROOM 222

ST LOUIS, MO 63103

" ORIGINAL AMT AMOUNT PAID

DATE  INVOICE CODE DESCRIPTION NOTES
08/06/02 700 ACCOUNTS RECE! DIRECT BILL #827606, SHO( $1,148.56 $0.00
08/07/02 700 ACCOUNTS RECE! DIRECT BILL #829285, PAH( $114.75 $0.00

CURRENT 30 DAYS 60 DAS?s 90 DAYS 120 DAYS BALANCE DUE
$1,263.31 $0.00 $0.00 $0.00 $0.00 00360263.31




el DON’T FORGET TO ASK IF THEY HAVE CHILDREN ™™

%h(ﬂbd_w Phone!:% K‘LM@KQ"YBJQH({,\) _
Addross _ssba e S AL SO cQty Q- lows statorzlp_|LL0) (Qé/f;b
Defendant(s) p,hp § Q}?). {,Q)h.f/é:QJ Case # PQ(\;OC?

. l L .: S ! 1 .8
Travel Agency I/Lf _ .. Phone ( )
Date Reservations Made / . Alrline
£

Departure Date / Return Date

\coming Fllght lnféimation:

Departure From: At _ mm Flight #:
Arriving lh:  _ . A AM/PM
Connecting In: / At _ AM /PM  Fiight #:
Arriving'in: _ / At AM /PM

Main Terminai

Casawaorker

VictimWitness Uil 4|

Arriving in: _ East Terminal .
Departure From: At AM /B /m@ﬁf
Arriving In: AM/ PM

Connecting In: At AM/PM Flight#:
Arriving In: / At AM/PM

Departing From: East Terminal Main Terminal
COST: §

B} Hotel!Logg]ng_[nj_gr_mg_[_n

D1y - an (Lhe SEA  phone# (3l¢) B3|~ R900

€[ 0D« Number of Nights 57 Number of People _i Cost $ _}.CELEQX
¢ ';'.'3’!()3 CONFIRMATION # PC(‘NMJL# K972 (20

J
‘mergency Cash Provided . $ D

ttorney QF f{d f J{jl ("ﬁ/ 7 Investigator | 00000A7‘

Subpoena S

A-U

{otel

Jeparture Date -

dlerk Form i




C”Y OF SI‘ 1.6UT§ o ) MUNICIPAL COURTS BUILDING

1320 Markel Strost, Apom 330
Date:, lﬁj &i[oé/ I

S1. Louis, Missawsi 63103
To: MM/C JW&MS From: Kathleen Tofall

(314} 622.494)
CAC Victim Services

CIRCUIT ATTORNEY

FAX: (314) 622.3369

Executive Director

Fax: (5141 5?3 J-3 900 1320 Market St.,Rm 222
St. Louls, MO 63103

*IF PROBLEMS WITH FAX TRANSMITTAL, PLEASE CALL (314) 622-4941

Re: Number of Pages:
(Including cover shesat)

(Remarks, Special Instructions, Etc.)

B AN

oice. Thladco) '

CONFIDENTIAL: Documents enclosed are for the individual or entity above, [f you are
not the intended recipient, you are hereby notified that any disclosure, copying, distribution or
the taking of any action in reliance on the contents of the enclosed information is strictly
prohibited. If you have received this fax in error, please immediately notify us by telephone to
arrange the return of the documents to our office.

000008

A-T15




08-29-2082 uB: 16

Bruty Inn = Unlon Staton
201 South 20" Streal
StLouds, MO 63103
314-239-3900 phone / fax

ﬂl.‘u_i’)f

To: /C a. '/‘4 o From: Mark R. Stevens — General Manager
Faxy f A2 01/* 5 J 4 7 Pagon; ,.2 Inclugling Cover Shegt-,
; /l . . &

v JeEE SMovleley o
N4

0 Urgent rfién'r Aoview O fPilease Comment [ Pleass Roply O Pivase Recyclo
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Page 1 0f 1

DRURY INN UNION STATION

201 SOUYH 20TH STREET
SAINT LOUIS, MO 83403
Tolo - 914-234.3800 Fax - 314 231-3000

Room Number: 606
Dally Rate: 124.99
Room Type: DD
No. of Guests: 2/0

T ATERIAN T TERTERGRY " accounT

SHOCKLEY, JEFF
COURT

ARRIVAL DEFARTURE CRESTTER

7/2B/02  8/5/02 CORP STND 827608

DATE _ ROOMNO, DESGRIPHDN., 1 ioq (ol IHRERRENBE! """ AMOUNT
7128402 806 ROOM ' #6506 SHOCKLEY, JEFF T §124.99
T128/02 806 ROOM TAX ROOM TAX , 59,52
7120102 608 OCCUPANCY TAX QCCUPANCY TAX $9.06
7128102 606 DIRECT BILL DIRECT BILL #827606 15143.57)
7128/02 506 DIRECT BILL DIRECT BiLL #827606 5142.57
7i29/02 606 ROOM #5606 SHOCKLEY, JEFF $124.99
7129102 606 ROOM TAX ROOM TAX $9.62
7120102 606 OCCUPANCY TAX OCCUPANCY TAX 59,06
7130102 8§06 ROOM #606 SHOCKLEY, JEFF §124.99
713002 606 ROOM TAX ROOM TAX $9.52
7130/02 608 OCCUPANCY TAX OCCUPANGY TAX $9.06
7/81/02 608 ROOM #5056 SHOCKLEY, JEFF 124,99
7131102 608 ROOM TAX ROOM TAX §9.52
113102 606 OCCUPANCY TAX OCGUPANCY TAX $9.06
81/02 608 ROOM #8606 SHOCKLEY, JEFF $124.99
81002 608 ROOM TAX ROOMTAX _ 50,52
81002 606 OCCUPANGY TAX OCCUPANCY TAX . 59.08
8/2/02 606 ROOM #6806 SHOCKLEY, JEFF $124.99
Br2102 606 ROOM TAX ROOM TAX 80.52
@i2/02 506 OCCURANCY TAX OCCUPANCY TAX $0.06
6/3002 606 ROOM 606 SHOCKLEY, VEFF ‘ ’ 5124.99
8/2/02 606 ROOM TAX ROOM TAX $9.52
@32 606 OCCUPANCY TAX QCCUPANCY TAX $9.06
Bra102 806 ROOM #5086 SHOCKLEY, JEFF $124.99
818102 606 ROOM TAX ROOM TAX $9.52
8/4102 608 OCCUPANCY TAX OGCUPANCY TAX $9.06
Bi5f02 606 DIRECT BILL DIRECT BILL #827808 (51,148.56)
8126102 606 ADJUST ROOM GOV RATE (§279.92)
0128102 806 ADJUST ROOM TAX ADJUST ROOM TAX (521.32)
BI26/02 606 ADJUST OCCUPANCY TAX ADJUST OCCUPANCY TAX ($20.29)
8128002 606 DIRECT BILL DIRECT BILL #827606 $321.53

CREDIT DUE: $-0.00

Terms: Due and ’paimh?e upon presentation. | agree my lishility for this b le not walved and agree to be held personally liable in the
avent the Indicated person, company of asecciation faits to pay for any part of the full amount of these charges.

CELERRATING 100 ER%“% HOTELS ... AND GROWINGhooo10

yoz2



®ok TX CONFIRMATION REPORT ok

DATE TIME TO/FROM

AS OF RUG 28 'B2 17:18 PAGE.G1

CIRCUIT ATTORNEY OFC

MODE  MIN/SEC PGS CMDH STATUS

17  B8-28 17:17 923139008

EC--5 ©@'53” 803 oK
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VICTIM/WITNESS PROTECTION FUND

are /o/ 105~
e P~ G028
Name of Witness __| . LYY :
Type of Crime _%{QM} A/

It is requested that payment in the amount of g sz_O_ ()(). be made to assist victim/witness:

1w poleatr). |

. Colllpli}illl oo ;—pw CA Case # Eéi@ﬁm______‘

Check should be made payable to:

Clhieck should be maited to; ____ Same as Payee
Viclim Services, 1320 Market St., Room 222, 63103

_)_/('Iontacl Victim Services for pick-up at 622-4373

‘Lindell Bank

‘Thie RBark of Fersonal Service Member FDIC

RECEITT
" ] FHEMS RECLIVET? FOR DEPOSTT OR COLLIC LN ARE ACCEPTED UNDEICEU TERRMS AND CONTHTIORMS Ol
l)ll(‘ ; 0! \ IClIIl\ Q(‘l’\ TIE BANK COLLECTION CODE OF VHE SYATH OF MISSOUR! HOW N EEFLCT ORAS MAY B
AMENDED FROM TINE 4 TN

Bureau ()”HVC‘%!IL,?I(O

Y ttaeh a check request.

000014




VICTIM/WITNESS PROTECTION FFUND

 CACasc {f@ﬁ_

Name of Witness

Type of Crime _ fm& /

1t is requested that payment in the amount of §, ZOQQ .()() be made 10 assist victim/witness:

Check should be made payable tor

Check should be mailed to: ____ Same as Payee
- " victim Services, 1320 Market St., Room 222, 63103

:14 Contact Victim Services for pick-up at 622-4373

PESERRPR RN TS e

Burcau of |l‘lVC¢.lI58IOI’<‘.

¢ qrtach a check request.

000015
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CHECK REEQUEST

DATE; ____LLQL‘Z/Q e S

REQUESTED BY:

AMOUNT REQUESTED: “@—205/) /)Z) B | _ )
PAYABLE TO: J{?LMM 0 LKZ/MYA . .

REASON: ZZ ngw m&.ﬁ@/_’) -

ACCOUNT, o
MEMO i
INVOICE # case 1___ |- 0R9) 9

VICTIM/WITNESS WAGE REIMBURSEMFNT

DEFENDANT C&[‘

APPROVED BY: Km
DATE: [ 0/ 7&/ Gg—

DEBIT TO: VOCA GRANT__ WITNESS PROTECTION__

BENEFIT FUND____ ASSET & FORFEITURE FUND\/

CHECK # R /% 5 [SSUID
DATE: /ﬁ 703

~

REVISED 12/5

000018 -



Accurate Credit Bureau 1792 E. Washington Bivd. Pasadena CA. 91104
Phone 626 798-6670 Fax 626 398-0642 www.accuratecredit.com

'l'illf LEASE AGREEMENT (hercinufler. seforred to as the "Agreement") made and erlered inlo dhis

- _h,__’_'j_ duy.  of . -.*.1,.-'—};_‘:-{-,‘-.’,' £ . 20.84% by aml  between
_,_.___J_.{.-‘LZ/_!’H:-LMEE LD PPV 50 940 5t A whose  nddress is
iRl NS : EE Rl EHELE s (hercinufier referred o as
"Lessor")  and AP A AbU R e (hercinafler

referred to as "Lessee”).
WITNESSETH:

__ WHEREAS,

arel Aler an

Lessor is the fec owner of certain real property being, lying and situate in
L . such rcal properly having a strect address of

P ———— ST CER S —

WIIEREAS, Lessor is desirous of lcasing the Premises lo Lesscc upon the terms and conditions as
conlained herein; and

NOW, THEREFORE, for and in consideration of the sum of & 4 the covenunts and 51"
obligalions contained herein and other good and valuable consideration, ihe geceipl and sufficiency of

which is hereby acknowledged, the partics hereto hereby agree as follows:

[ TERM Lessor leases to Lessce and Lessec leases from Lessor the above described Premiscs
logether with any and all appurienances thereto, for & term of year(s), such term beginning

on .., and ending at 2 o'clock midnight.oj\ -
SENE— YTTTIART Chedy TY

2. RENT. The lotal rent for the term hercof is the sum :af;y‘/d):f‘/ﬂff" P i
DOLLARS (%/ﬂ{{' ) payable on lhe. ,_-_'3‘____ doy of ench month of the.tem, in"squal
installmente il AL DOLLARS (8. ) first und Jast
installmun_ipj_lo_ be piid )lpou the due execution of this Agreement, the sccond installment (o be
paid on I Sl {1_ N All such payments shall be made (e Lessor at Lessor's
address as sel forth in thc preamble to this Agreement on or before the due date and withoul

prith

demand.

3. DAMAGEDEPOSIT. Upon (e ducoxcention of this Agreement, Lessee shall deposit with Lossor
theguiiof . G2 _DOLLARS (5.6 703 reccipt of which is horeby
acknowledged by Lessor, as secucily for any damage caused to the Premises during the term
hercof, Such deposit shall be ceturned te Lessee, without interest, und less any set off for demnges
to the Premises upon the termination of this Agreement.

4. USE OF PREMISES. The Premiscs shall be used and occupied by Lessee ond Lessee's immediale

family, consisting of e e .
_____ __. exclusively, as o private single family dwelling, and no pust of the Premises shall
be used at any time during the term of this Agreement by Lessee for the purpose of camying on

000019




RENTAL APPLICATION

Neatly complete ald in’ﬁfnn ton hi:l.u\y. Allapp cn 1s over the age of‘lSmusltﬁWﬂ il sleni- (i

IV /2//’(,(‘," ___Phone #M ) B

Sacial Security J'fm _____ Drivers License #f c_"QQﬂ’lﬁ_ —__State /&7 E:xp "04
ank 5 A ARAAN Alen, "- £ qnu,“ Z'D m

How long at this :uldrcsa____-} I (- Rasﬁn for h,.w{ua OIS

i, 2 <ﬂ>(%£ /uﬁbia mawﬂﬂ Zip.. m

) 6 Phone#___ &3 VL S
Wepes

Slaie,-’Lmulsc Plate ﬂm__

) H '.'. Mo, lncomc___‘éféﬁ d[?

3 pr longatjob _Other income/source MA{‘W&“

[42% £t 9234 cmdﬁLma -

Previons Landlords Name -

How long at this address /9 Reason for Ie‘wmr

Auto Yrgﬂ_ﬂMnlm d}ﬂ)_ _Model | J
Present Fmplnycr&ﬁ’ﬁ&p Lﬁl ﬂv’\t

Phone Il l [Pf

Employers Address_

TR etz o

ooy
_Yis, Knuwn-é'} Refationship 10/
Y, W Y Yrs.Known _LQRe!alionship f KI
Name I\ 5 ‘_' - & _' . Yrs, Known___/QReialinnshipml_ﬁ;j_‘lf'-____

Naome NEHY,

‘Total number of adulls__QZ___“ ___Total number of children living with you under the age of 18 L
; ¥ ; '*1\- & G g _
Names and relations of all other npplicnnlgﬁjg"(g‘ &‘:(b/ U(a_'_% '\@&if T L

1 CERTIFY that answers given herein are true and complete to the best of my knowledge. | authorize
investigation of nll stalements contained in this application for tenant screening as may be necessary in arriving at
a tenant decision, I understand that e Iandlord may terminate any rental agreement entered into for any

misrepresentatighyi)
: -
! .—‘J
Date /0 - OENX

Received from applicant the non-refundable sum of § dollars to pay for tenant screening service from A.C.B,

Signoluye

i e e M b e —————————————————————,

~ Accurate Credit Bureau Phone 626 798 6670 Fax 626 398 0642
www.aocuratecrcdlt com

000020




RN 10

New Balanre i

Mininmin .l\mutliztlzz‘_g

Payment Puae Date -

Total enrlosed L2 X

Capital One, F.5.0,
P.0. Box 344531
Seattle, WA "124 1631

"0IHll|!llll”u'dl‘li'l“”l"llll”llu“u”lln"l““l

022989

0000000 7 4791241599091803 28 14502100750000,

Pleare prind b eas changes belowo vring Aus ov bl k ind

\
;‘”'re: TaREs ’ T T il - ]\[:l 1
l_|-|r-“ " . T --..‘N-llr-._‘.‘-_- . - ‘/‘,';l“
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