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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 17-7217

UNITED STATES OF ,AMERfCA,
Plaintiff - Appellee,
V.
SHAWN TEMIA STRAIN,

~Defendant-- Appellant.

Appeal from the United States District Court for the Eastern DlStrlCt of North Carolina, at
Raleigh. Louise W. Flanagan, DlStrlCt Judge (5:14-cr-00060-FL-1; 5:17-cv-00230- FL)

Submitted: December 19, 2017 Decided: December 22, 2017

~ Before SHEDD, AGEE, and DIAZ, Circuit Judges.

Dismissed by unpublished per curiam opinion.

Shawn Temia Strain, Appellant Pro Se. Seth Morgan Wood, Assistant United States
Attorney, OFFICE OF THE UNITED STATES ATTORNEY, Raleigh, North Carolina,

for Appellee.

Unpublished opinions are not binding precedent in this circuit.




PER CURIAM:

Shawn Temia'Strain seeks to appeal the district coﬁrt’s order denying relief on his
28 U.S'C."§'2255 (2012) motion. The order is hb‘t -appealable unles§ a circuit justice or |
judge issues a certificate of appealability. 28 U.S.C. § 2253(c)(1)(B) (2012). A certiﬁcéte
of appealability will ﬁot issue absent “a substaﬁtial shov?ing of the denial .of a constitutionél
right;” 28 U.S.C. § 2253(c)(2) (2012). Whe;n the district court denies relief on the merits,
a prisoﬁer satisfies this standard_ by dempnstrating fhat reasonable jurists would find that
the district éouﬁ;s assessment of the constitutional claims is debatable or wrong. Slack v.
MecDaniel, 529 U.S. 473, 484 (2000); see Miller-El v. Cockrell, 537 U.'S. 322, 336-38
(2003). When the district court den’ies relief on procedural grounds, fhe prisoner must
deméﬁstrate both t-haf the dispositive procedural ruling is debatable, and that the motion
states a debatable claim of the denial of a constitutional right. Slack, 529 U.S. at 484-85.

We have independently reviewed the record and conclude that Strain has not made'
the requisite showing. Accordingly, we deny a certificate of appealability and dismisé the
appeal. We dispense with c;ral argument because the facts and legal contentions are

adequately presented in the materials before this court and argument would not aid the

decisional process.

DISMISSED



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

WESTERN DIVISION
No.5:14-CR-60-FL~1 7
No. 5:17-CV-230-FL ,) ( '
. i} *'9 ~ ”7 C)
. . (‘ /// i
- SHAWN TEMIA STRAIN, ) I
)
Petitioner, )
)
v ) ORDER
) |
'UNITED STATES OF AMERICA, )
' )
Respondent. )

| This matter is before the court on peﬁtibner’s motion to vacate, set aside, or correct sentence,
made pursuant to 28 U.S.C. § 2255 (DE 37). Also before the court is the government’s mdtioﬁ to
dismiss, made pursuant to Federal Rule of Civil Procedure 12(b)(6). (DE 41) The issues raised are
ripe for ruling. For the reasons that follow this court dismisses petitioner’s motion to vacate and
grants the government’s motion-to dismiss. 4
| BACKGROUND
On- May 13, 2014, petitioner 'pleaded guilty, pursuant to a written plea agreement, to
conspiracy to possession with the intent to distribute a quantity of cocaine, in violation of 21 U.S.C.
§ 841(a)(1). On October 7, 2014, this court sentenced petitioner to 180 months® impriéonmen;c.

Petitioner did not appeal his judgment.

On May 8, 2017, petitioner filed the instant motion to vacate under 28 U.S.C. § 2255,

argﬁing'that in light of the Supreme Court’s decision in Mathis v. United States, ’136'8, Ct. 2243 .

(2016), he is no longer a career offender. In its motion to dismiss, the government argues that .
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petitioner’s § 2255 motion should be dismissed for failure to state a claim upon which relief can be
granted. _
-COURT*S DISCUSSION

A. Standard of Review

A petitioner seeking relief pursuant to 28 U.S.C. § 2255 must show thét “the sentence was
imposed in-violation-of-the Constitution-or the laws-of 'th‘e"’Urlrited “States, or that the court was
without jurisdiction to impdse such sentence, or that the sentence was in excess of the max'imum
| authorized by law, or is otherwise subject to collateral attack.” 28 U.S.C. § 2255(a). “Unless the
motion and the files and records of the ca.se conclusi’vely show that the prisoner is entitled to no
relief,lthe court shall ... grant a prompt hearing thereon, cietennine.,theissues and make findings of
fact and conclusion:s of law with respect thereto.” Id. § 2255(b).
B. ~  Analysis

1. Motion for counsel

Petitioner has requested counsel to be appointed “to take over the petition for relief” because

“petitioner is a laymen at the law.” (DE 37 at 1). There is no constitutional right to counsel in 7

section 2255 proceedings. See Pennsylvania v. Finley, 481 U.S. 551, 555 (1987) (;‘We have néver

held that prisoners have a constitutional right to counsel when mounting collateral attacks upon their

convictions[.]”); United States v. Williamson, 706 F.3d 405, 416 (4th Cir. 2013). Petitioner has
failed to demonstrate circumstances warranting the appointment of counsel. . Consequently,

petitioner’s motion for appointment of counsel must be denied.

'Casé 5:14-cr-00060-FL  Document 45 Filed 08/24/17 Page 2 of 7



2. Motion to Vacate

In his sole claim, petitioner argues that in light of Mathis, he is no longer a career offender.
(SeeDE 37-at2).-In 'particular, petitioner ‘contends that Mathis requires this court to vacate his
sentence because his North Carolina drug convictions can no longer serve as career offender

predicates. (Id.).

., ~Petitioner’s Mathis claim is untimely.

" Petitioner’s Mathis claim is untimely, and therefore, it must be dismissed. A one-year

period of limitation applies to § 2255 motio_ﬁs. See 28 U.S.C. §2255(f). The limitation period shall

run from the latest of:

(1) the date on which the judgment of conviction becomes final;
(2) the date on which the impediment to making a motion'created by governmental
action in violation of the Constitution or laws of the United States is removed, if the

movant was prevented from making a motion by such governmental action;

(3) the date on which the right asserted was initially recognized by the Supreme
Court, if that right has been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review; or

(4) the dafe on which the facts supporting the claim or claims presented could have
been discovered through the exercise of due diligence.

Id. In this case, petitioner"s judgmenf was entered‘ on October 7,2014. (See DE 35). Judgment
became final after the time period for appeal expired in October 2014, and the limitation period ran
until October 2015. See Fed. R. App. P. 4(b)(1)(A) (providing that a defendant mUSt file a notice
of appeal within 14 days after the entry of judgment). Petitioner filed the instant-§ 2255 motic:m on
Méy 8,2017. (See DE 37). Thus, petitioner was more than one year out-of-time under § 2255(£)(1).

_Petitioner.has.also failed to show that his _cIaim is timely pursuant to § 2255(f)(3) for two

reasons. First, Mathis did nof set forth a new rule of constitutional law. See Mathis, 136 S. Ct. at -

3
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2257 (indicating its decision was based on longstaﬁding precedent); see also United States v.
Saunders, Nos. 7:09CR00021-01, 7.16CV81214,2017 WL 1612542, at *3 (W.D. Va. Apr. 28,2017)

(conicluding that” Mathxs Aidnot-announce-a new ruleof law). Second the Suprerre Court has not

made Mathis retroactively applicable to cases on collateral review. See Mathis, 136 S. Ct. at 2243;

see also In re Lott, 838 F.3d 522, 523 (5th Cir. 2016) (per curiam) (denymg authorlzatlon to file a
successive application-under 28 U.S.C: § 2255(h)(2)on the basis that the movant failed to make a

| prima facie showing that Mathis set forth a new rule of constitutional law that has been made

retroactive to cases on collateral review). Therefore, petitioner has not satisfied § 2255(£)(3).

Petitioner also fails to show that he is entitled to equitable tolling. In orderto prevail on an

equitable tolling theory, a petitioner must demonstrate that: (1) he has been pu15u1no his rights

.diligently, and (2) some extraordinary cxrcumstance stood in h1s way. Holland v. Florida, 560 U S.

631, 649 (2010); Umted States v. Sosa 364 F. 3d 507, 512 (4th Cir. 2004) (framing the inquiry as

a three-part test where an otherwise time-barred petitloner must show: (a) extraordinary

circumstances, (b) beyond his control or external to his own conduct, (c) that prevented him from

making a timely filing).

Petitioner presents no extraordinary circumstances that prevented him from filing a timely

- § 2255 clairﬁ. See. e.2., Iawrence v, Florida, 549 U.S. 327, 336-37 (2007) (holding attorney
mis.éalcelatioh of deadline is not sufficient to warrant equitable tolling); Sosa, 3‘64 F .3d at 512
(holding that ignorance of the law'is nota basis for equitable toiling in the case of an unrepresehted -
prisoner)' Rouse v. Lee, 339 F.3d 238, 248-50 (4th Cir. 2003) (holding attorney miscalculation of

deadline is not sufficient to warrant equitable tolling); Turner v. Johnson, 177 F.3d 390, 392 (5th

Cir. 1999) (holding that unfamlharlty with the law due to illiteracy or pro se status does not toll the
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limitations period). In sum, petitioner has demonstrated neither that he pursued his rights dili gehtly,

nor that some extraordinary circumstance prevented the timely filing of his Mathis claim. Because

the claim is untimely;petitioner*s motiomto vacate mustbe'dismissed.
b. Petitioner’s claim fails on the merits.

In Mathis, the Supreme Court held that when determining whether an offense qualifies as

a prédicate-under-the Armed-Career-Criminal Act(“*ACCA”), the-court must Tock to the statutory
elements of the offense, rather than the means of commission, to assess if the statute’s elements are
the same as, or more narrow than, the generic offense found in the ACCA. 136 S. Ct. at 2247.

Petitioner’s career offender status is based on numerous prior state convictions for controlled

substance.offenses_, as defined not by the ACCA but by the Sentencing Guidelines.!. In this case,

petitioner had convictions for the sale of cocaine, possession with intent to sell or deliver cocaine,

and conspiracy to deliver cocaine. (PSR 24,31, 32, 35). Each of these offenses was punishable

by more than one year and occurred after the petitioner turned 18 years old. dd)

Petitioner suggests that Mathis requires this court to find the state statute that provided the

basis for his prior state convictions to be overly broad and therefore the convictions are invalid

predicates. (DE-37). TheF ourth Circuit’s recent decision in United States v. Dozier is instructive.:

848 F.3d 180 (4th Cir. 2017). In that case, the Fourfh Circuit determined that West Virginia’s

“controlled substance offense” was a categorical match with the generic “controlled substance

! A»controlled substance offense” is defined as:

ral or state law, punishable by imprisonment for a term exceeding one year, that
bution, or dispensing of a controlled substance (ora
led substance (or a counterfeit-substance) with

an offense under fede
prohibits the manufacture, import, export, distri
_counterfeit-substance) or the possession of a control
intent to manufacture, import, export, distribute, or dispense.

U.S.8.G. § 4B1.2(b).
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offense,” as contemplated by the Sentencing Guidelines. Dozier, 848 F.3d at 187-88. Under the

same reasoning, North Carolina’s “controlled substance offense” is a categorical match because the

related elements -are-no-broader ‘thanthe-generic offense:- See Dozier, 848 F.3d"at 187; compare -

U.S.S.G. §4B1.2(b), and W. Va. Code § 60A—4-401(2) (2011),” with N.C. Gen Stat. Ann. § 90-

95(a)(1) (2015).
C. - »Certiﬁeate of Appealability

A certificate of appealability may issue only upon a “substantial showing of the denial of a
constitutional right.” 28 U. S C.§ 2253(0)(2) The petltloner must demonstrate that reasonable
e whether the issues presented should have been decided differently or that they

jurists could debat

are adequate to deserve encouragement to proceed further M1ller El v. Cockrell, 537 U.S. 322,

336-38 (2003); Slack v. McDanlel, 529 U.S, 473, 483-84 (2000) . After reviewing the claims

presented on collateral review in light of the applicable standard, the court finds that a certificate of

appealability is not warranted.

CONCLUSION
Based on the foregoing the court DISMISSES petitioner’s motion to vacate (DE 37),
GRANTS the government’s motion to dismiss (DE 41), and DENIES petitioner’s motion to appoint

counsel (DE 37). This court also DENIES certificate of appealability. The clerk is DIRECTED to

. close this case.

wiul for any person to manufacture, deliver,

2 West Virginia’s controlled substance offense provides “itis unla
W. Va. Code § 60A—4-401(a) (2011)

or possess with intent to mamlfacture or deliver, a controlled substance.”

r any person “[t]o manufacture, sell or '

3 North Carolina’s controlled substance offense makes unlawful fo
» N.C. Gen Stat. Ann. § 90-95(a)(1)

deliver, or possess with intent to manufacture, sell or deliver, a controlled substance.
(2015). ‘ :
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SO ORDERED;, this the 24th day of August, 2017.

' Umted States District Judge

¢
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IN THE UNITED STATES DISTRICT COURT

FOR TH EASTERN DISTRICT OF NORTH CAROLINA } L7
' WESTERNDIVISION | % A
v T~ 95 4
A
SHAWN TEMIA STRAIN, b
Petitioner, )
V. Judgment in a 2255 Case
UNITED STATES OF AMERICA, . ' »
~Respondent. ~*CriminalCase No. 5:14-CR-60-FL-1"

Civil Case Number: 5:17-CV-230-FL

Decision by Court.

This action came before the Honorable Louise W. Flanagan, United States District Judge, for
consideration of the respondent's motion to dismiss.

IT IS ORDERED AND ADJUDGED in accordance with the court's order entered this date, that
respondent's motion to dismiss is granted and this action is hereby dismissed.

This Judgment Filed and Entered on August 24.2017. with service on:

Shawn Temia Strain 29353-058 (via U.S. Mail)
Butner Medium II - F.C.L.

P.O. Box 1500

Butner, NC 27509

Seth Wood (via CM/ECF Notice of Electronic Filing)
United States Attorney's Office

310 New Bern Avenue, Suite 800

Raleigh, NC 27601 -

" PETER A. MOORE, JR., CLERK
/s/ Marsha Castania

By Marsha Castania, Deputy Clerk

August 24, 2017
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