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R IN THE UNITED STATES COURT OF APPEALS

'FOR THE ELEVENTH CIRCUIT

No. 17-10126-D

CHARLIE VERNON, JR.,
L . ' ' ] : Petitioner-Appellant,
\ I ' Versus |

\ .
UNITED.STATES OF AMERICA,

Respondent-Appellee.

Appeal from the United States District Court
for the Middle District of Florida

'y ORDER:

Charlie Vernon is a federal prisonerh serving a 280—month sentence after a jury found him

——————guilty of posse¥51on‘w1th‘mtenrto—drstrrbute-and d1$m’0ut10n-of F-28-grams-or-more- of—cocame— ——

base, in-viol_ation of 21 US.C. § 841(b)(1)(B)(111), and possession of a firearm by a convicted

felon, in violation of 18 U.S.C. §§ 924(‘5) and 922(g). The jury _acqpitted him of posséssi}xg a

firearm in furtheranbe ofa drug trafficking crime, in viola_tiéﬁ of § 924(c). |
In March 2016, Mr. Vernon filed 'th.e present pro se motion to vacate, pursuant to 28

_ U.S.C. § 2255, raising the following claims for relief: - |

(1) Appellate counsel failed to respond to the government’s motion for summary
affirmance, cffectively denying him the assistance of counsel'

(2) The district court violated his due process rights when it sentenced him under
the Armed Career Criminal Act (“ACCA”) as the government failed to prove '
that his prior convictions occurred on separate occasions;




(3) The district court violated the Sixth Amendment by prov1dmg a coercive Jury
instruction, and counsel was ineffective for failing to object;

' (4) His trial was fundamentally unfair, as his physical infirmities 1mpa1red his.
. ability to assist counsel; and

(5) His 1mpnsonment as a severely physically handicapped individual, violates
the Exohth Amendment.

The government responded and attached an afﬁdalrxt from Mr. Vemon s counsel, who
represented him at trial and on appeal, which explained his strategy duang trial and hlS actions
on appeal. Coensel’s affidavit will be discussed in greater detail below, \\yhen analyzing each of -
Mr. Vernon’s clainls. After Mr. Vernon replied, the district court denied Mr. Vernon's § 2255
moeloxl -1l1 part on the merits, in part as procedurally defaulted, along w1th a certificate of
appealablhty (“COA”). Mr. Vernon now seeks a COA and in forma pauperzs (“IFP”) status

from this Court.

BACKGROUND

In this case, law enforcement received an anonymous tip that drugs were being trafficked

surveillance and observed heavy pedestrxan traffic, and also collected trash outside the residence,
which contained marij_uana residue, cocaine residue, marijuana stemns and blunts, and other items.
Mail and food co}ntainers belonging to Vernon were found during this tresh pull.- Law
enforcement subsequeotly obtained a search warrant to search the residence, and in executing the
warrant, found Mr. Vernon with roughly $2,000 on him, located near cocaine and a.digital scale.
According to law enforcement, Mr. Vernon corllfessed to selling drugs and llaving four firearms.
Whlle represented by his initial counsel, Stephen Baer, Mr. Vernon moved to suppress

the fruits of the search, including evidence seized and any' statements.” Mr. Vernon argued that

the search warrant was not supported by probable cause, as the search warrant affidavit




-—c.ounrse_l», who Mr. Vernon claims was ineffective in the present § 2255 motion. At the beginning -

mentioned pedestrian t_iafﬁc coming to and from the residence, and specifically mentioned the

driveway, but did not mention anyone entering the residence. He argued that the trash pulls did

not support probable cause, as. the_residence was. located in a high crime area, and the trashcan

was accessible to the general public. He argued that the good-faith exception to suppression did

not apply.
i B
After an ev1dent1ar hearmg, the trial court denied the motion to suppress, ruling that the

search warrant was supportéd by probable cause or, alternatively, the good-faith exception to the

\

warrant requirement was satisfied. Mr. Vemon subsequently proceeded to trial with new

of trial, counsel informed the court that Mr. Vernon had a medical condition that required him to

need to use the bathroom regularly, and that it was often a matter of urgency.” The court

_ informed the parties that it would accommodate the condition. In relevant part, Mr. Vernon

testified, on his own behalf, that during February 2013, he was going back and forth from his

'gulfrxend’s house to h1$ mother S house the re&dence that was the subject of the search warrant.

During jury' deliberations, the jury informed the trial court that it had reached a
unanimous decision on two counts, but was having difficulty reaching a unanimous decision on
the remaining count. The trial court then gave the following instruction:

I’'m going to ask you to continue with your deliberations in an effort to agree upon
a verdict so we can completely dispose of the case.

This is an important case, needless to say. The trial has been expensive in time,
the effort, money, and emotional strain on both the defense and the prosecution.
If you fail to agree on a verdict with regard to that third count, the case will be left
open and may have to be tried again. Obviously another trial would only increase
the cost to both sides, and there’s no reason to believe that the case can be tried
again by either side any better or more exhaustivély than it has before you. Any
future jury would have to be selected in the same manner and from the same

- source as you were chosen. There’s no reason to believe that the case could be
submitted to 12 people more — more impartial or more conscientious than you are.




So, if a substantial majority of you are in favor of a conviction, those of you who
disagree should reconsider whether your doubt is a reasomable one, since it
appears to make no effective impression on the minds of the others.

And if a majority or even the smaller number of you are in favor of an acquittal,
the rest of you should ask yourselves again, and very thoughtfully, whether you

should accept the weight and sufficiency of evidence that fails to convince your
fellow jurors beyond a reasonable doubt.

So, remember at all times, no juror is expected to give up an honest belief about
the weight and the effect of the evidence; but after considering the evidence in the
case, you must agree upon a verdict, if you can.

P

If the evidence fails to establish guilt beyond a reasonable doubt, the defendant
must have a unanimous verdict of not guilty.

~ You should not be hurried in your deliberations and should take as much time as
you feel necessary; but with regard to the question of time, we will not be
permitted to go beyond 5:00 this evening; and if we do not reach a verdict by 5:00
this evening — a unanimous verdict by 5:00 this evening, we will be obliged to
continue the matter until Tuesday or Wednesday of next week.

After the court read this instruction, defense counsel veri.ﬁed that the trial judge had read

the modified Allen charge and confirmed that there was nothing further that he believed should

T “be: communlcated‘to thejury*—Apprommately 20 Tmnutes—later -the-jury-returned- with-a-verdict~-

on all 3 counts. The jury found Mr. Vernon guxlty of possession with intent to distribute and

distribution vof cocaine, aﬁd posséssion of a firearm by a corlvicted felon, but acquitted hirri of
‘possessing a firearm in furtherance of a drug trafﬁckjng crime. At sentencing, Mr. Vernon
confirmed that the facts iﬁ the presentence investigation report (;‘PSI”) were accu{ate, beside that
“he maintained his innocence. Counsel confirmed that. Mr. Vernon had four quaiifying ACCA

3

offenses. The court imposed 280-month concurrent sentences.

to suppress. Mr. Vernon argued only that the trial court erred in concluding that the search

! Allen v. United States, 164 U.S. 492 (1896).

Mr. Vernon directly appealed, arguing that the trial court erred when it denied his motion.
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warrant was supported by probable cause, and did not argue that the tnal court erred by

concluding that the good-faith exception existed. The govemment moved for summary

affirmance becanse Mr. Vernon failed to challenge the alternative basis for the trial court’s

degial of his mbotiou to suppress. Mr. Vernon did mot respond. This Court granted the
government’s motion for summary affirmance, as Mr. Vernon did not mention thevgood-faitil
exception in his initial brief, and had the burden [o prove that each stated ground for the district
court’s judgment was incorrect. | , | \ |

: ; \
DISCUSSION: -

~ .. _ _In order to obtain a COA,. a 'movant must. make “a substantial showing of the denial of a

- constitutional right.” 28 US.C. § 2253(0)(2). To maice this substantial ‘showipg, the movant
must den;lons'trate- that “reasonable jurists would find the district court’s assessment of the
| lconstitutional claﬂm debatable or wrong,” or that the issues “deserve encouragement fo proceed
further.” Slackv. McDan-iel, 529 U.S. 473, 484 (2000) (quotation omitted).

“Under the procedural default rtfile'_:, a defendant generally must advance an available

challenge to a criminal conviction or sentence on ciiféct appeal or elée til_e defendaht is barrea
from presentin;g that claim in a § 2255 proceeding.” McKay v. United —Staltes, 657 ff.3d 1190,
1196 (11th Cir. 2011) (qﬁotation omitted). A procedural Idefauit fnay be excused, however, if thé
rhova.mt establishes (1) “cause for not raising the claim of error on direct appeal and actual
prejudice from the alleged error,” or (2)a fundamental miscarriage of justice, which means
a’c.tua-l innocenqe. Id. (quotation and emphasis omitted). |

To establish - ineffective assi>stance ,Of counsel, -a petitioner must sh_oW Athat
(D his attdrney’s' perforfnance was deﬁcieht, and (2) the déficient' performénce 'préjuaiced
his defense. Strickland v. Washington, 466°U.S. 668, 687 (»19,84). Deficient performaﬁce

-




“requires showing that counsel made errors so serious that counsel was not functioning as the

‘counsel’ guaranteed the defendant by the Sixth Amendment.” Jd. To make such a showing, a

_ defendant must demonstrate_that. “no.competent’ counsel would have taken the action that bis

counsel did take.” United States v. Freixas, 332 F.3d 1314, 1319-20 (11th Cir. 2003) (quotation

omitted). Prejudice occurs when there is a “reasonable probability that, but forjcounsel’s
e .

" unprofessional errors, the result of the proceeding would have been different.” Szrickland, 466

US\at694
A

“Claims of meffective assistance of appellate counsel are governed by the same’ standards

applied to trial counsel l-mcier Striekland.”- Philmore v. McNelil, 575 F.3d 1251, 1264 (11th CII‘..

2009) In order to establish prejudice, thlS Court must review the merits of the unraised claim.

Id. at 1264-65. Counsel’s performance is prejud1c1al if this Court holds that the neglected claim

would have a reasonable probability of success on appeal. Id. at ]265. However; appellate

counsel is not required to raise every non-frivolous issue, provided that counsel uses professional

judgment in deCiding not to raise an issue. Eagle v. LGahan 279 F. 3d 926, 940 (1lth Cir.

2001). In considering the reas_onableness of counsel’s decision not to raise a particular issue, this

Court considers all of the circumstances, and gives great deference to counsel’s judgments. Id. -

" Claim 1

In Claim 1, Mr. Vernon argued that appellate counsel was ineffective for »failing to

respond to the government s motion for summary afﬁrmance effectively deny1n<y him the

assistance of counsel. He asserted that appellate counsel did not understand that, if he failed to -

challenge on appe‘al one of the trial court’ s grounds for Judgment, he abandoned any challenge to

that ground. Because appellate counsel fmled to mention the good-faith exception to the

suppression claim, the government was entitled to summary afﬁrrnance He argued that .




«

~ evidence showed that the searched residence was not his house, and therefore, law enforcement

Jacked good faith in searching and seizing him and his property.

In counsel’s affidavit, he stated that he had reviewed the motion to suppress, a

supplemental motion, the government’s reSponse and the order denymg the suppressxon motion,
and concluded that Baer had done ball that he could do based on the facts and the court came to '
the correct chcIusion. Counsel stated that he explained his concl lsion_ and reasons to Mr.
Vernon, provided him with copies of allj cases cited and relevant journal excerpts, and 'informed

him that the court’s order denying his motion to suppress would not be overturned by this Court.

Counsel stated. that, when he was drafting Mr Vernon’s appeal, he was presented with the fact

that, even if the search warrant affidavit was insufficient to support probable cause, the trial court
alternatively found that law enforcement acted in good faith.. Counsel performed Westlaw A
searches and consulted other authorities and colleagues, but could not find any case with similar

facts on which he could rely to make a non-frivolous argument that any of the exceptions to the

‘ gdod-faith rule existed.

The district court demed relief, ﬁndma that Mr. Vernon could not estabhsh that counsel’

performance was deficient, or that he was prejudiced. Counsel was aware that he needed to

respond to the gOvemment’s motion for summary afﬁrmance'in order to prevent this Court from

~ affirming the denial of the motxon to suppress, but determined that he had no basis on which to

contest the court s good-faith ruhng, and therefore, decided not to pursue the issue. The court -

found that Mr, Vernon had not rebutted counsel’s sworn affidavit eStablishing that his actions

were reasonable, and therefore, failed to establish that counsel was deficient. The court further

" found that Mr. Vernon could not show prejudice, as he had not raised an argument that would

have merit on appeal. Mr. Vernon’s sole basis for having the court’s altérnative ruling




ovérturnec_l was that he did not oWn the residence that was searchéd, but this did not address
whether law enforcement had a good-faith basis to believe that the search warrant was supported
. _by~probablé‘cause.- B . S -

| Reasonable jurists would not debate the- district court’s resolution of Claim 1.
Reasonable jurists would not debate whethér .cou‘nsel’s performance was deficient, as counsel
decided not to respond t&/> the government’s motion for summary affirmance, as he had no basis
on which to contest the cdqrt’s good_—faifh ruling. See Eagle, 279 F.3d at 940. Reasoﬁable jurists

: S . _ _

also would not-debate whether Mr. .Vernon_showed prejudice from counsel’s behavior, as he

does not-explain how law enforcement lacked good faith to believe that the warrant was

supported by probable cause. It is unclear how any evidence 'showing that Mr. Vernon did not

own the searched residence would affect law enforcement’s good faith in relying on the search
warrant.
Claim 2

In Claim 2, Mr. Vernon argued that the " district court violated due process when it

sentenced him under the ACCA, as the government failed to prove to the jury beyond a

reasonable doubt that his prior convictions occurred on separate occasions. He asserted that a

reasonable doubt standard of proof was appropriate in proving the separateness element. He-

contended that the failure to prove the elements of an ACCA violation resulted in actual and

factual innocence, which extinguished any procedural default.

The district court denied relief on Claim 2, finding that this claim was procedurally.

defaulted when’it was not raised on direct appeal. It found that, élthou_gh Mr. Vernon attempted
to érgue that he was actually innocent, he never actually alleged that he did not have the

qualifying separate convictions, only that the government never proved the convictions to the




jury. The court found that the government was not forced to prove the existence of the

" qualifying convictions to the jury, and instead, was permitted to rely on undisputed facts in the

PSI: Because the ST established that the-qualifying-offenses occurred on. separate occasions, . -

and Mr. Vernon admitted at sentencing that he had four qualifying convictions, his argument that

he was actually innocent was refuted by the record.
|

Reasonable jurists would not debate the district court’s resolution of Claim 2. MIr. A

Vernon did not raise this claim on direct appeal, and therefore, this claim is unexhausted and
procedurally defaulted. -See McKay, 657 F- 3d at 1196. However Mr. Vernon claims that-he \13
actually innocent, whlch would allow the district court to review thls claim on the merits.. -See id.
Mr. Vernon’s assertion is that he is actually irmocent because the go_\_?ernment failed to prove that
his ACCA predicate offenses occurred on separate dates. However, he does not allege that he 1;

innocent of the sentencing enhancement, as his argument merely concerns the government’s

burden of proof, and not whether he actuall); had the three q\'jalif_ying convictions. Therefore,

, reasonab_lejuristé wo.uld not debate whether this claim is procedurally defaulted.
Claim 3 |
In Claim 3, Mr. Vernon argued that the district court violated the Sixth Amendment by
providing a coercive jury instruction, and ’ctoun.sel was ineffective for allowing this .instructj'orr
-andv failing to perfect this claim for appeal. Speciﬁcally, when _thé jury informed the district
_court that it could not reach. a d’ecisidn on one charge, the court gave a modiﬁed Allen charge,
and threatened the jury that, if it did not make a decision, it Weuld_,have to come back on
’I"ﬁesday. He argued that counsel -should have objected to the Allen-charge and the “Tuesday

Ap_ush.” He asserted that, even without the objectibn, the court committed a plain error of

constitutional magnitude.




In counsel’s affidavit, he stated that, from the nature of the jury’s questions and requests

_ for additional information, he knew that it was having trouble coming up with a verdict on the

$ 924(0) count, .As-a matter.of strategy, he was pleased with the court’s. mstrucuon as.it. seemed

to prod the j Jury into rnak.mg a decmon He hoped that the jury would come to a compromise and

find Mr. Vernon not guilty on the § 924(c) count.
The district court denied Claim 3, finding that the court did not err, and counsel was not

deficient. The court found that the modified Aller charge was not inhereatly coercive. As to the
' \

court’s reference to the jury coming back the following week, that was not coercive, but simply
informative: - The-court found that, because the trial court did not err in giving the Allen charge,
counsel’s failure to object did not rise to the level of deficient performance, as any objection

would have been overruled. Moreover, counsel explained his sound strategy for not objecting to

the charge, which was not rebutted by Mr. Vernon. Alternatively, the court found that this claim

was procedurally defaulted.

Reasonable Jurxsts would not debate the dlstnct court’s merlts-based conclusmn In

Allen, ‘the Supreme Court held that it is not error to charge the jurors, on their return for further

instructions, that (1) it is their duty to decide the case, if they can eonseienﬁously do so; (2) they

- should listen to each other’s arguments; (3) if a majority is in favor of conviction, a dissenting

juror should consider whether his doubt is reésonable; and (4) if a majority is for acquittal, the

* minority should consider whether they may reasonably doubt their judgment. 164 U.S. at 501.

The modified Allen charge in the Eleventh Circuit Pattern Jury Instructions informs jurors that

time, effort, money, and emotional strain has been exhausted on the trial, and there was no

2 Although the district court alternatively denied this claim as procedurally defaulted;

because reasonable jurists would not debate whether Claim 3 stated a valid claim of the denial of -
a constitutional right, the procedural ruling need not be discussed. See Slack, 529 U.S. at 484.




reason to believe another jury would be more competent to decide the case, or that more clear

evidence could be produced. 11th Cir. Pattern Jury Inst. TS. The instruction further states:

disagree should reconsider whether your doubt is a reasonable one since it appears

to make no effective impression upon the minds of the others. On the other hand,

if a majority or even a-smaller number of you are in favor of an acquittal, the rest
_ of you should ask yourselves again — and most thoughtfully — whether you should
(" accept the weight and sufficiency of evidence that fails to convince your fellow
L ~ jurors beyond a reasonable doubt. - :

If a substantial majonty of you are in n favor of a conviction, those of you who . . -

1d. The inétruction reminds jurors not to give up their honest beliefs, and asks the jury to
;:Qntinue,deliberating )with,vthese, additional comments in mind. - Jd. This Court has approved the - . .
use. of the pattern Allen charge on numerous occasions. United States v..Bush, 727 F.3d 1308,
1320 (11th Cir. 2013). |

Reasonable jurists would not debate whéther the tr'ialbcourt erred by giving a modified
Allen charge, as such a charge has been épproved on several occasions by this Couﬁ. As to Mr.
Vernon's contention that the trial judge threatened the jury that, if it did not make a decision, it

would have to come back on Tuesday, such a contention is without merit. When a defendant

‘does not ObJCCt to an Allen char ge, a court’s decision will not be reversed unless there is plam
error, and to determine such, courts consider whether the charge was_inherently coercive. United
Statés v. Jones, 504 »F.3d 1218, 1219 (11th Cir. 2007). This Court has held.that an instruction is
impermisﬁbly coercive if it appears to give a jixry no choice but to réturn a verdict, Id.

This portion Qf the charge was not coercive, and instead, wag inforrnative.' The'trial judge
was simply letting the jury know that it would not be kept past 5:00 p.m., and when deliberations
were expected to resqfne. This portion bf thé instruction did not appear to give fhe jury no

choice but to return a verdict. Therefore, reasonable jurists would not debate whether this

11




portion of_\the charge was inherently coercive. Moreover, because the charge was not erroneous,
it is not debatable whether no competent counsel Would have failed to object.

In Claim 4, Mr. Vernon confended that his trial was fundamentally unfair because his
pﬁysical infirmities impaired his ability to aséist counsel. He was severély diabetic, which
impacted his ability to focus and testify. He asserted tﬁét the court i as awafc of his condition,
and should have suspended trial or declared a nﬁ-strial until his condition was stabilized. Mr.
Vernon aléo faulted counsel for _fa'iliné to bring his illness’s effécts to\ the court’s attention. He
contended that counsel knew that he had lost the ability to read, as diabetes impaired his
eyesight, w.hich contributed to his inability to prove that the .s;earchéd resideﬁce was not hié. If
he cqﬁld have reviewéd the evidénc’e, he would have explained to counsel why the.sea.rch was in
bad faith.

The district court found that Mr. Vernon’s argument that the trial court erred was without

merit. The trial court was never told that Mr. Vernon'’s ability to assist his counsel was impaired,

buf rather, was only informed that Mr. Vernon had a medical condition that'required him to .
regularly need to use the bathroorp inan urgént manner. Because the trial court was not aware of
any mediﬁal condition affecting his ability to assist counsel, it did not err by allowing the @riai td
proceed. Thé court found that Mr. Vernon also had not shown how he was prejudiced by trial
E ‘ clounsel.’s failure to inform the court of his symptoms. Although Mr. Vernon con_tendéd that his
symptoms irnpaired: hié ability to pro’;ze that the rcsivdence‘ searched was not his; and that he could
have explained why the searcﬁ was in bad faith, he did not show that the result of his procéeding

would have been different, as he made this argﬁment at trial, and the jury rejected it.

12




Reasonable jurists would not debate the district court’s denial of relief. First, the trial

court was ﬁot informed that Mr. Vernon was suffering frbm. any inﬁrmitj‘/ affecting his ability.to

_assist_counsel, and therefore, whether the Lr‘ialh,,c_ourt erred. is_not debatable. AI,\IGXL‘,i.»t, is not

debatable whether trial counsel was ineffective for failing to bring his infirmities to the court’s

attention. M. Vernon'clannot ghow that reaéonable juriéts would debate whether the result of his
proceedin gs. Wbuld have been different had counsel inférmed the court of his ihflrnﬁties.

Although Mr. Vé;.non claims th‘atlhe could have proved that the searched residence was

not his, counsel attempted to do this at trial, and Mr. Vernon has not shown a reasonable

- probability that he could have done this more effectively. Moreover, at trial, Mr. Vernon

’

testified that he was going back and forth from his girlfriend’s house to his mother’s house, -

which weighs against his argﬁment that he did vh‘ot live at the subjbect residence. - Furthermore,
although Mr. Vernon contended that he could have explained to counsel why the search was not

in good faith, if he was claiming that the searched residence was not his, he would have lacked

~ standing to challenge the good-faith ruling. See United States v. Sweeting, 933 F.2d 962, 964

(11th Cir. 1991)(holding that the defendants lacked standing to object to a search when they

explicitly disclaimed ownership or interest in the property, even though they had access and kept -

personal effeéts at the property).
Claim 5 |

In" Claim 35, Mr. Vernon arg_l.J.ed that his current imprisonment, as a physically
handicz;pped individual, viqla_ted the Eighth Amendment. He asserted that, under the curreﬁt

state of federal prison healthcare and facilities, his generation-long sentence deprived him of




dLSContmued or that any conditions causing cruel and unusual pumshment be corrected.

- liberty and biological integrity.> The district court denied relief on Claim 5, finding that the

claim was not cognizable in a § 2255 motion.

Reaso*mble Junsts would net debate the district court’s resolutxon of Claim. 5. Any. .. ..

complaints that Mr. Vernon has about the quality of medlcal care that he receives in prison are

properly brought in a 42 U.S. C § 1983 complaint, not a § 2255 motion. The appropnate relief
I

for a claim attacking prison conditions would be to reqmrc that any 1mproper practices be

\
Fernand&, v. Unired States, 941 F.2d 1488, ‘194 (llth er 1991). This type of relief is not

-available-in-the § 2255 coritgxt. See 28 U.S.C. § 2255(a) (s-tating that a prrsoner may move the

district court to vacate, set aside, or correct his sentence when his sentence was imposed in

violation of the Constitution of federal law, the court was without jurisdiction to impose the

‘sentence, the sentence was in excess of the statutory maximum, or the sentence was otherwise

subject to collateral attack).

CON CLUSION

Based on the forefromg, reasonable jurists would not debate the district court’s resolutlon

of Mr Vernon’s § 2255 motion. . Vemon s motion for a COA is DENIED and his motion for

'IFP status is DENIED AS MOOT.

~ S —

UNITH} STATES GJRCUIT JUDGE

" 3t is unclear what Mr. Vernon meant by biological integrity.
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Case: 17-10126 Date Filed: 11/16/2017 Page: 1 of 1

IN THE UNITED STATES COURT OF APPEALS

- FOR THE ELEVENTH CIRCUIT

No. 17-10126-D

CHARLIE VERNON, JR.,
Petitioner-Appellant,
versus

UNITED STATES OF AMERICA,

Respondent-Appellee.

Appeal from the United States District Court
for the Middle District of Florida

Before: JORDAN a'nd JILL PRYOR, Circuit Judges.
BY THE COURT:

Charlie Vernon, Jr. has filed a motion for reconsideration of this Court’s order dated‘
June 1, 2017, denying his motions for a certificate of appealability and leave to proceed on
appeal in forma pauperis. Because Vernon has not alleged any points of law or fact that this
Court overlooked or misapprehended in denying his motions, this motion for reconsideration is

DENIED.
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Appendix “B”

" The United States District Court’s Order
- denying the 28 U.S.C. § 2255 proceedings




Case 8:13-cr-00115-JSM—MAP Document 137 Filed 11/18/16 Page 1 of 18 PagelD 1281

| UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

CHARLIE VERNON, JR.,
Plaintiff,

‘. " Case No: 8:16-cv-756-T-30MAP
{ ' . Crim. case No: 8:13-cr-115-T-30MAP

L UNITED STATES OF AMERICA,

H\ _ Defendant.

| ORDER |
THIS CAUSE comes before the Court on Petitioner Charlie Vernon Jr.'s Motion to .
Vac?;te, Set Aside, or Cérrect Sentence (VC\4/ Doc. 1), Res_péndent’s responsé in opposition
(CV Doc. 6) and Petitioﬁer's reply (CV Doc. 14). Having reviewed these filings, the’
‘transcripts of thé trial and sentenciﬁg proceedings (CR Docs. 118, 120-124), the record,

and the relevant_law, the Court concludes Petitionéf’s motion should be denied. -

BACKGROUND

InJ anuary 2013, the Tampa Police Department (“TPD”). received an anonymous tip

' that drugs were being trafficked at a residence that turned out to bé Petitioner’s mother.’s
- house. TPD set up surveillance and observed heavy pe‘destrie.{n traffic at the residence. TPD
then twice collected the trash o_utside.vthe residence and found marijuana fesidue, cocaine
residﬁq, marijuana stems and blunts, and other items. »TPD also found méil and food

containers bévlongihg_ to Petitioner during the trash pull.
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J ‘Y Based orl the anonymous tip and their observatrons,'TPD obtained a search warrant.‘
During execution of the wérrant, TPD found Petitioner with roughly $2,000 on him rlear '
.' cocaine _-arrd a digital scale. After- receiving ~Mirunda warnings, TPD Officer Daniel =~
Klotzbach claims Petitioner confessed to selling drugs und having feur firearms. Petitioner
admitted to having drugs for perspnal use and for a friend, but <{ienied that he was aware of
l | the guns.. ' L
| In February 2013, Petitiener was indicted for possessig\n of 28 grams or more of
.crack cocairre with irltent to distrrbute (count I), possessing a firearm in furtherance of a
“ drué trafﬁckmg crrme (count II),v and possession of a firearm by a felon (count III). Mr.
Stephen Baer was then eppointed'as Petitioner’s eouﬁsel. Mr.»Baer moved to suppress the
fruits of Tt’D’s search and his cor_ifession'batsed on at lack of probable cause. The trial court
~ ruled the search warrant was supported by probable cause Of, altemativ_ely, that the good

faith exception to the warrant requirement was satisfied.

Following the demal of Petltloner s motion to suppress, Mr Mark C1aravella
‘appeared as Petrtroner s new counsel Mr. Ciaravella provided an afﬁdavrt stating
Petitioner was unhappy with Mr. Baer because Mr Baer was unable to get the eV1der1ce or
Petitiorler’s confession suppressed and because Mr. Baer was .not able to .obtain
Petrtroner S pretrral release. Petitioner continued to be unheppy that the Court did not

suppress the evidence, despite Mr. Ciaravella’s unequwocal explanatlon that the Court’s

ruling would not be overturned.
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' The case proceeded to a jury trial in October 2013. At trial, Petitioner argued he did

not live at the residence and did not own the guns found by TPD. Petitioner took ‘the stand

—and---t-esvt-i-ﬁed-'art—-t-rialrv about where he lived, the drugs, and the guns. . .. ... .. ...

During jury deliberations, the jury informed the trial court that it reached a

unanimous decisio?l on two counts, but was having difficulty reaching a unanimous
decision on the _ot}{er count. After discussion with both counsel, the trial court gave the

following modified }éllen instruction to the jury:

With regard, ladies and gentlemen, 'to your notice that you are

.- . _unanimous on-two counts and are having difficulty reaching a unanimous.. -
decision on one of the counts, I'm going to ask you to continue with your
deliberations in an effort to agree upon a verdict so we can completely
dispose of the case.

This is an important case, needless to say. The trial has been expensive
in time, the effort, money, and emotional strain on. both the defense and the
prosecution. If you fail to agree on a verdict with regard to that third count,
the case will be left open and may have to be tried again. Obviously another

~ trial would only increase the cost to both sides, and there's no reason to
believe that_the_case_can be tried again by either side any better or more

exhaustively than it has before you. Any future jury would have to be selected

‘in the same manner and from the same source as'you were chosen. There's
no reason to beheve that the case could be submltted to 12 people more --
more impartial or more conscrentrous than you are.-

So,if a suhstantlal maJ or1ty of you are in favor of a conviction, those
of you who disagree should reconsider whether your doubt is a reasonable
one, since it appears 1o make no effective 1mpressron on the mlnds of the

others

And if a majority or even the smaller number of you are in favor of an

~ acquittal, the rest of you should ask yourselves again, and very thoughtfully,

whether you should accept the weight and sufficiency of evidence that fails
to convince your fellow jurors beyond a reasonable doubt. :

So, remember at all times, no juror is expected to give up an honest
belief about the weight and the effect of the evidence; but after considering -
~ the evidence in the case, you must agree upon a verdict, if you can.
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If the evidence fails to establish guilt beyond a reasonable doubt, the
defendant must have a unanimous verdict of not guilty. '

You should not be hurried in your deliberations and should take as
much time as-you. fee.l,ne.cessar_y;ﬂbut with regard to the question of time, we
will not be permitted to go beyond 5:00 this evening; and if we do not reach
a verdict by 5:00 this evening -- a unanimous verdict by 5:00 this evening,
we will be obliged to continue the matter until Tuesday or Wednesday of

next week. ,,
If you are unable to reach a verdict with regard to one of the counts, |
you may complete the verdict form with regard to the counts that you are
able to arrive at a unanimous agreement on and indicate with regard to the \ ~
count that you are not -- that you are not able to arrive at a unanimous \
agreement and notify Mr, Bohlig to bring in'the verdict forms that you have -
_ completed, |

(CR Doc. 123, pp. 81-83). Following the instruction, Mr. FCiaravella‘co‘nﬁrmed that"the .
Court read the modified Allen charge, which the Court éonﬁrmed. Counsel Were then asked
if there was any additional informatién they wanted the Court to provide to the jury. Mr
Ciaravella did not ask for any additional inf_érmation to be provided to the jury and did not .

object to the modified Allen éharge.

- Approximately twenty minutes later, the jury informed the Coﬁrt that it reached a
unaniméus de.cision on all three cdunts. Thé jury éénvicted Petitioner of counts I and III,
and acqﬁittéd Petitioner of the Count II charge of possessing a firearm in furtherance of a
drug trafficking crime.

Péti,tioner was sentenced on January 6, 2014. During the proceéding, the séntencing :
court asked Petitioner if he had the Oﬁportuhity to read and discuss the presentencing
investigation report (“PSR”) .with his ééunsei, to Which Petitioner responded that he had

not. Mr. Ciaravella explained that he met with Petitioner to gd through the PSR, but
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Petitioner left the visitation room. The sentencing court afforded Petitioner an Qpportunity
to re\)iew the PSR with his/counsel. After a recess, Petitioner confirmed that the facts ‘in
the PSR v-were-.accura-te/. (CR Doc..124,.6:17-19). Later during the sentencing hearing, Mr.
Ciaravella.admitted that Petitioﬁer had four quélifying offenses for an Armed Career
Criminal Act (“ACCA”) enhancement.f.-' (CR Doc. 124, 13:22-25, 14:1-6). The PSR
reflected the specifics of the separate qua{\lifying offenses. (PSR, 9937, 46, 49-50, and 52).

Afte; hearing from Petitioner and ~s§h<3 Government, the sentencing court sentenced
Petitioner :tQ 280 moﬁths on counts T and III, to run conc{irrently, followed by 8 years’
fu_n conc_urréntly._

Foll;jwing his convicﬁon and sentence, Petitioner appealed and continued to be
represented‘uby Mr. Ciaravella. Petitioner raised oﬁly a single issue on appeal, namely that

the trial court erred when it denied his motion to suppress. In his brief, Petitioner only

argued that the trial court erred in coﬁci;;iing that_the search warrz;nf was suppérted by
prpbable cause; Petiﬁoner did not argue the trial court errpd when it concluded, in thé
alternative, that the good faith exception applied. The Govefnment filed a motion for
summary affirmance baged on Petitionér.’s failure to challenge the» altgrnative basis for
denying the motion to suppress. Mr. Ciaravella searched for cases and aﬁthority, éhd .
éonsult’ed with his colleagues, but was unable to craft a good faith argument challenging
the trial court"s coﬁclusion that thé evidence should ﬁot be suppressed based on the good-
faith exception. The Eleventh Circuit then affirmed the trial court’s denial of the motion to -

suppress based on Petitioner’s failure to éréué the good faith exceptibh did not épply.
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PETITIONER’S GROUNDS FOR RELIEF

On March 28, 2016, Petitioner filed this timely motion to vacate, set aside, or correct
sentence. In -his motion; -Petit-#oner fra»isedﬂ.thé following five_grounds, which have been . .
rephrased for clarity: |
1. Appellate counsel was ineffective for failing to respond to the Goverﬁment’s motion

for summary affirmance because counsel did not understand procedures governing

T

\ direct appeals.
2. The sentencing' court erred in sentencing Petitioner with the ACCA enhancement
' becéuse tﬁé Government ﬁever prOved Petitiéner’s quaiifying offenses to a jury;
3. The trial court erred when it gave the modified Allen charge to the jury, and trial
~ counsel was ineffective for failing to objeét to the instruction. .
4. The trial court erred when it allowed trial to proceed despite Petitioner’s medical |

condition, and trial counsel was ineffective for failing to bring the illness’s effects

to the trial court’s attention.
5. Petitioner’s sentence is a V'iolaﬁ.on of the Eighth Amendment due to his medical
condition.

DISCUSSION

- 1. Standard of Review A

Ineffective-assistance-of-counsel claims are cognizable under § 2255. Lynn v.
_United States, 365 F.3d 1225, 1234 n.17 (11th Cir. 2004). In Strickland v. Washington, 466

U.S. 668 (1984), the Supreme Court set forth a two-part test for analyzing ineffective-

assistance-of-counsel claims:

D
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First, the defendant must show that counsel’s performance was deficient.
This requires showing that counsel made errors so serious that counsel was -

not functioning as the “counsel” guaranteed the defendant by the Sixth
Amendment. Second, the defendant must show that the deficient
performance prejudiced the defense. This requires showing that counsel’s.. .
errors were so serious as to deprive the defendant of a fair trial, a trial whose
result is reliable.

Strickl_gnd, 466 U.S. at 687. Strickland requires proof of both deﬁcient performance and
consequent prejudice. Id. at 697 (“[T]here is no reason for a{court deciding an ineffective
assistance claim . . . to address both cornponents of theinqui\{y if the defendant makes an
insufficient showing on one.”); Sims v. Singletary, 155 F.3d 1297, 1305'(1 1th Cir. 1998)
| (“When opolying Strickland, we are free to dispose of ineffectivenees cleims on either of |
its two grounds ”) “There is a strong presumption that counsel S performance falls within
the ‘wide range of professwnal assistance’[;] the defendant bears the burden of provmg
that counsel's representation wé_ts unreasonable under prevailing professional norms and
that the challénged action was not sound strategy.” Kimmelmanv. Morrison, 477 U.8. 365,

381 106 S.Ct. 2574, 2586, 91 L.Ed. $24 305 (1986) (quotmg Strickland, 466 U.S. at 689,

104 S.Ct. at 2065). “[S]trategic choices made after thorough 1nvest1gat1on_of law and faets -
relevant to plausible options are virtually unchallengeable.”v Strickland, 466 U.S. at 690, .
104 S.Ct. at 2066. “[A] court deciding an actual ineffeetiveness claim must judge the
reasonableness of counsel’s challenged‘ conduct on the facts of the'part_icular catse, viewed
as of the time of counsel’s conduct.” Id. - |

Thus, Petitioner must demonstrate that counsel’s error prejudiced the defense
because “[a]n error by counsel, even if professionally unreasonable, does not‘warrant

setting aside the judgment of a criminal proceeding if the erfor had no effect on the
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judgment.” Id. at 691-92. To meet thlS burden Petitroner must show ‘a reasonabie
probab1hty that but for counsel’s unprofesswnal errors, the result of the proceeding would
“have been different. A reasonable probability is a probability. sufficient to undermine
conﬁdence in the outeome.” Id. at 694. | |

Il Analysis ) ,.r" |

Ground 1: Ine{fective assistance of appeliate counsel

Petitioner alheges appellate counsel, Mr. Ciaravella, rendered ineffective assistance

.bec.ause he was unfamiliar with appellate procedures and did not know he was required to
-ehallenge thetrlal. court’s altemative ruling on the motion to suppress. In his reply,
'Petitioner goes a step further and alleges appellate counsel was ineffective for failing to
_ challenge the trial court’s alternative ruling on the motion to suppress. Speciﬁcaliy,

Petitioner wanted appellate counsel to argue that TPD lacked good faith in executing the

warrant on the premises because he has evidence that it was not his house. Petitioner

| requests he be granted a new appeal to address thls issue.
Petitioner is not entitled to relief and this ground must be denied. As a threshold
~issue, the Court notes that Plaintiff’s claim does not amount to a forfeiture of an appeai
itself, but rather is a claim that he was deprived a fair judicial proceeding. Roe v. Flores—
Ortega, 528 U.S. 470, 483, 120 8.Ct. 1029; 145 L.Ed.2d 985 (2000)..As such, there is no |
presumption of prejudice and Petitioner must show his appeal- uvould likely have merit.
. Brownv. United States, 720 F. 3d 1316, 1333 (llth Cir. 2013). .
Here, Petitloner can nelther establish that Mr. C1aravella s performance was

V' deficient, nor that he was prejudiced. Mr. Ciaravella, contr’ary to Petitioner’s allegations,
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was aware he needed to respond to the Governrrjent.’s motioh for summary affirmance in
order to prevent the Eleventh Circuit from affirming the denial of the motion to suppress.
- Mr. Ciaravella researched to try to Grafftrravn argument to challenge the ruling that the good
faith exception to the \&arrant requirement applied,'é.n'd Aev‘en consulted with colleagues
about the issue. However, finding no basis on WhiCh:tO contest the ruling, Mr. Cie/iravella
made the decision not to pﬁrsue the issue.. Because vPetitiorller has not rebut{ed Mr.
Ciaravella’s sworn afﬁdavit establishing his actions were reasonable, Pétiti(_)ner has\ failed
to demon.sffaté that appellate counsel’s pérfofméncé@és deﬁciént
>Ac-1ditic‘>n‘all$/, fétitioner has not shqwn prejudice because he has ndt raiéed'an
argument that would h_awe r;ierit on _appeal. Petitionet’s sole basis for héving the Coqrt’s
alternative ruling on the. motion o suppress be ovértumed is that hé did not own the
’ residence that was searched. This argument, though, does not address whether TPD had a

~

good faith basis to believe the search warrant was supported by probable cause. Put another

way, TPD’s good faith belie_:f that the search warrant was.vali'dAdoé‘sﬂi not tum on where
Petitioner lived. | |
| The Court also notes that if Pietitioner did. not reside at the searched premises as he
claims, there is a very good ‘chalilce that he would not have had standing to challenge the
search at all. Unz’(ed Stafes v. Jones, 184 F. App'x 943. (11th Cir. 2006) (explaining that a
defendant who claimed not to reside at an apartment lacked a.reasox'lable expectation of
| privacy in the premiseé and, therefore, lacked standing to suppress the evidence obtained

from the 'search). As such, Petitioner has failed to show that he was in any Way prejudiced
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by Mr. Ciaravella’s failure to raise such an argument on appelal.. Accordingly, the motion
is denied as to ground 1.
.Ground'--2: Sentén~ein—g—i-error related to ACCA enhancement
In this ground, Petitioner argues the senteﬁcing court erred when it applied en

ACCA eﬂhancement based on the PSR! The focus of Petitioner’s argument appears to be
that the Government never proved to a iﬁry that he had the qualifying convictions and that
those convictions were separate incié\ents. According to Petitioner,, this means the
sentencing couﬁ erred when it sentenced him using the ACCA enhancemeﬁt.

| The Court concludes this ground also fails to sfate a basis for relief because
Petitioner’s challenge was precedurally defaulted.when it was not raised on direct appeal.
Generally_, a defendant rriusf raise a challenge to a criminal sentence on direct appeal or he
is barfed from raising it ina § 2255 prbceeding. Lynnv. United States, 365 F.3d 1225, 1234

(11th Cir. 2004). There are two exceptions to the procedural default rule:

The exceptions are: (1) for cause and prejudice, or (2) for a
miscarriage of justice, or actual innocence. See Lynn, 365 F.3d at 1234.
Under the cause and prejudice exception, a § 2255 movant ‘can avoid-
application of the procedural default bar by “show[ing] cause for not raising
the claim of error on direct appeal and actual prejudice from the alleged
error.” Id. Under the actual innocence exception—as interpreted by current
Supreme Court doctrine—a movant's procedural default is excused if he can
show that he is actually innocent either of the crime of conviction or, in the
capital sentencing context, of the sentence itself.

McKay v. United Si‘ates, 657 F.3d 1190, 1196 (11th Cir. 2011).
Here, Petitioner attempts to argue that he is ac{ually innocent. In his reply, he argues:
“The failure to prove the elements of an ACCA violation 18 U.S.C. § 922(g)(1), 924(e)(2)

results in actual innocence, which equates to factual innocence.” (CV Doc. 14, p. 4).

- 10
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However, Petitioner does not allege that he does not actually have the qualifying separate
convictions, but instead argues the Government never proved the convictions to a jury,

resulting in a presumption that he did not have the qualifying convictions. (i.e.,.the

Government did not overcome his presumption of actual innocence).

Petitioner’s argument misses the mark for many reasons. First, Petitioner is incorrect

that the Government was forced to provethe existence of the qualifying convictions to a

| Jury. United States v. Weeks, 711 F.3d 1255, 1259 (11th Cir. .2013) (explaining, “the

government need not allege in its indietmen‘; or prove beyond a reasonable doubt that a

defendant had prior convictions in order for a sentencing court to use those convictions for

purposes of enhancing a sentence.”). Second, courts are permitted to rely on the undisputed
facts in a PSR where, as here, the facts in the PSR are undisputed. United States V.

Benrzett 472 F.3d 825, 834 (11th Cir.2006) (“[T]he district court did notr_err in relying on

the undlsputed facts in Bennett's PS[R] to determine that his prior con\}ictions were violent

felomes under the ACCA and therefore that he was an armed career crlmmal ) Umted

States .v. Wad, 458 F.3d 1273, 1277 (11th Cir.2006) (“It is the law of this circuit that a

failure to object to allegations of fact in a PS[R] admits those facts for sentencing
purposes.”). Here, the PSR established that the qualifying offenses occurred on separate

occasions. Finally, Petitioner admitted throhgh counsel at the sentencing hearing that he

had four qualifying convictions for the ACCA enhancement, which refutes Petitioner’s

argument that he is actually innocent. Accordingly, Petitioner’s motion is denied as to

ground 2.
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Ground 3: Couft error and ineffective assistance of counsel related to Alléﬁ charge

| Petitioner’s third ground argues that the trial court erred when it gavfe;é modified

- .- Allen charge-to-the jury. Petitioner does not 'seerh to have an issue with the fact that the

Court gave the Allen charge iﬁ gene.ral., but is focused on the portion in Which the Court

explained that the jury wogld have to return on Tuesday 07' Wednesday of the followiﬁg

week if a verdict was not reached by 5 p.m. when deliber%tions would end for the day.

Petitidner argues that portion of the instruction was inhere\r\ltly coercive. Petitioner also
states that counsel was irieffcctive for not objecting to thaf portion of\ the Allen charge.

P;c{ifionerv ié not entitled to relief on this basis because the Court did not err and

counsel was not deﬁcienf When a defendant dées not object to an Allén charge, a court’s

decision to give the iﬁstrucﬁon will not be reverséd unless there is plain error. United States

! " v. Douglas, 572 F. App'x 876, 877 (11th Cir. 2014). To detemﬁne whether thére was plain

error, courts should consider whether the Alle/n charge was inhéréntly coercive. Id. The

following factors are considered when determining whether an 4llen charge was inherently

coercive:

(1) whether the charge instructed the jurors that they are not expected to give

~ up their honest beliefs about the weight of the evidence; (2) whether the jury °
was polled before the charge was given; (3) whether the charge was given
after a second notification from the jury that there was difficulty reaching a '
verdict; and (4) the amount of time between giving the charge and the
announcement of the verdict. '

United States v. Jones, 518 F. App'x 741, 743 (llth Cir. 2013) (citing United States v.

Woodard, 531 F.3d 1352, 1364 (11th Cir. 2008))..

12
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Here, the Court did not err by giving the modified Allen charge.! This case is sirnilar

to Jones, iin which the Eleventh Circuit found an Allen charge was not inherently coercive.

~ Id. There, as here;, the jury reached a unanimous-decision.on all but.one Ac.eunt. after a few. e
hours of deliberation. Id. at 742. The trial court told the jurors they were not expected to
give up their honl,est .beliefs and the jury was not polled. /d. at 742-43. There also, the court
gave the Allen c{harge after just one statement from the jury that tt was having trouble
reachlng a verdlct\ Id at 743.F inally, the Eleventh Circuit concluded the fact that the j jury
returned a verdict 30 minutes after recewmg the Allen charge did not change its de01s1on

Id (quoting United Statesl v. Chigbo, 38 F.3d 543, 54546 (11th Cir.1994)). Just as'in
Jones, the Court concludes the Allen charge given in this case was net inherently coercive,
and, therefore, the trial court ?did not err.

- This Court also notes that the reference to the jury coming back the following week

was not coercive, but was rather simply informative. The trial court was letting the jury

- know they Would not be kept past 5 p.m. for dehberatlons and when dehberatlons were
expecte_d to resume. There was no threat that the jury would be kept in solitude for days
uniess they reached a verdict, or that the jnry was required to return a unanimous verdict.
See United Statas 12 Jones’, 504 F.3d 1218, 1219 (11th Cir. 2007) (explaining, “An
'instrn'cti(.)n which appears to give a jury no | choice but to return | a ’Verdict

is impermissibly coercive.”).

! Even if the Allen charge were inherently coercive, the Court concludes alternatively that _
Petitioner procedurally defaulted this issue by not raising it on direct appeal. See Nguyen v. United
States, No. 1:04-CV-1019-CC, 2014 WL 6667098, at *17 (N.D. Ga. Nov. 24, 2014)..

13
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~ Because the trial Court did not err in giving the Allen charge, the .Court also
concludes trial counsel’s failure to object to it does not rise to the level of deficient
performance: Had Mr-Ciaravella -objectedto the Al-llen»charge, the trial.court would-have. .. .
overruled the objection. Thus, Mr. Ciaravella’s coneent to the Allen charge was not below
the constitutionally-guaranteed level of perforrnance. /
Further, Mr. Ciaravella eXplained hie sound strategy for not objectihg to the Allen
charge, which was not rebutted by Petitioner. Mr. Ciaravella explained that he ho\ped the
| i Allen charge would cause the Jury to reach a compromrse Verdlct and find Petitioner not
guilty. of count II which in his opinion, was the cnly count on which they could have
disagreed. (Doc 6-4, 97). Petitioner’s mere speculatron that Mr. Ciaravella may have been
mlstaken is insufficient to meet Petmoner s burden of showmg that the strategy was not

sound. Kimmelman, 477 U.S. at 381. Accordingly, the Court concludes Petitioner’s motion _

‘must be denied as to ground 3.

Ground 4: . Court error and ineffective as51stance of counsel related to Petltloner S
medical condltlon

Petitioner argues in ground 4 that his trial V\ras unfair because he was unable to assist
trial counsel due to his diabetes. Because of the symptoms,ﬂ Petitioner argues that the trial
court erred in not staying the proceedings until he was well enough to assist couns'el, and
that counsel was ineffective for not brrnging the illness to the trial court;s attent‘ion.

As to the claim that the triel court erred in not deleying the proceedings, the Court
concludes Petitioner’s argument fails. The record reflects the trial court Was never told

Petitioner’s ability to assist his counsel was impaired. Rather, the trial court was informed:

14
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Oh, Your Honor, there was another subject. Mr. Vernon has a medical
condition which requires him to regularly need to use the restroom and it is
often a matter of urgency. So I just wanted the Court to be prepared for that.
I would say it's more often than once per hour. In my experiences of being

~with him. in the jail, it's more frequent than that, it's maybe every 45 minutes. .
As I said, when he has to go, it's pretty quick that he needs to.

(Doc. 118, 4:18-25, 5:1). Because the trial court was not aware Petitioner’s medical
condition 'affecf;ed his ability to assist cd;unsel, it did not err when it allowed trial to proceed.

This Court a]so concludes Petitianer has not shéwn how he was prejudiced by trial
counsel failing to Vi‘nfor.m ‘the trial ‘coﬁrt of fetitiongr"_s‘ SYmptoms. 2 P'et‘itioner’s‘ iny
argument with regard to prejudice is that the symptoms impaired his ability “to brove that
the residence was not his and the items from the trash pull did not indicate tﬁe targeted
apartment: belonged to [Petitioner].” (Doc. 14, p 6). Petitioner argues that him reviewing
the evidence would have allowed him to explain why the search was in bad faith. -

This argument, however, does not show thaf the result of the frial would have been

- w_%_v__diff.er_ent_b‘e,Caus_é_P_e.titi_on_e,r_rna_de that argument at trial and the jury rejected it.>*

2 There is a dispute as to whether Mr. Ciaravella was informed Petitioner was experiencing
these symptoms. (Docs. 1, p. 17; 6-4, 18; and 14, p. 6). The Court need not resolve that issue since
it only bears on deficient conduct, not prejudice. Strickland, 466 U.S. at 697.

3 The following citations to the trial transcript demonstrate this argument was amply made:
Doc. 121, 22:14-23; 23:3-16; 130:16-25; 131:1-21; 132:3-8; 135:25-25; 136:1-10; Doc. 122,
82:4-21; 83:4-21; 84:7-22; 86:10-14; 96:5-25; 97:1-3; 101:5-17; 104:1-8; 114:25; 115:1-5;
118:13-23; 123:10-25; 124:1-6; 133:24-25; 134-143; 147:4-25; 148:1-9; Doc. 123, 32:8-25;
33:1-13. '

4 The Court also notes that there was sufficient evidence from which the jury could have
reasonably concluded that Petitioner did reside at the property, such as finding mail addressed to
Petitioner during one of the trash pulls, his driver’s license listing the subject residence as
Petitioner’s residence, the TECO account for the residence being in Petitioner’s name, Officer
Klotzbach’s testimony that Petitioner told him he moved into the residence, and Petitioner’s

sister’s testimony that he lived at the residence.

15.
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"Pet_itioner took the stand at trial and testified as follows on direct:

Q: - Mr. Vernon, on February 1st of this year, 2013, where were you

living?
A: - - -Going back and forth from Nade house to my mom's house.. ... . ..
Q: I'm sorry. You -- you might have to speak up a little bit there.
A Going back from Nade house, my lady, and my mom house.

; (Doc. 122, 114:25 and 115:1-5). Petitioner’s own testimony was that he lived at both the
L subject residence (his “mom’s house”) and his girlfriend’s house when the search warrant

D

H\ was executed. This makes it fér from probable that a jury would have been able to conclude
* that Pefitioner did ot live at the residence when it was searched reéardléss of whether tial
| .cou»nsel mformed .thie trial court of Petitioner’s ‘medical condition. Fiﬁaily, as explained
above, Petitionver‘would not have had staﬁding to aréue the search was in bad faith 1f he did
not reside the_re or otherwise admit sufficient ties to establish hé had a reaéonable -
o expectation of privacy.

For all of these reasons, this Court concludes Petitioner has not demonstrated that

théré is a reasonable probability that the outcome of the trial would have been different if

trial counsel had informed the trial court about Petitioner’s medical condition. Therefore,

\

the; Court must deny the motion as to‘ ground 4.
.‘Ground 5: Sentence violates Eighth Amendment
. Petitioner’s argues in his final gfouﬁd that his sentence bvidlat‘es the Eighth
Amendment due to the quality of hvealthcare in prison._ Such a claim is not cognizablé ina
motion b.rought under § 2255. Ferndndez v. United States, 941 F2d 1488, 1494-95 (11th .
Cir. 1991); Isacson v. United States, No. 1:'1‘2-CR-40,-'2.013 'WL‘6097231, at *5-6 (N.D.

Ga. Nov. 19, 2013). Accordingly, the Court must deny ground 5 of Petitioner’s motion. - '
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CONCLUSION

Petitioner is not entitled to relief on any of the grounds argued in his § 2255 motion.
Acqoﬁdingly, and for the reasons stated above, the Court hereby.denies Petitioner’s motion.
It is therefore ORDERED AND ADJUDGED that:

1. Petitioner’s Motion to Vacate, Set Aside, 01},5 Correct Sentence (CV Doc. 1)

is DENIED. t

2. The Clerk is di;refcted to terminate any pénd}\ng motions as moot and close
this file.

3 " fhe Clerk is further difected to terminate from bending stafus the rh.otion td

vacate found at Doc. 134 in the underlying'criminal case, case number §: 13-
cr-115-T-30MAP.

b CERTIFICATE OF APPEALABILITY AND LEAVE TO APPEAL
- IN FORMA PAUPERIS DENIED

S ¥ A 1 FURTHER ORDERED that Petitioner is not entitled to a certificate of

appealabﬂlty A prisoner seekmg a writ of habeas corpus has no absolute entltlement to
appeal a district court’s denial of his petition. 28 U.s.C. § 2253(c)(1). Rather a district
court must first issue a gertiﬁcate of appealability (“COA”). Id <A [COA] may issue . .
‘only if the applicant has made a substantial showing of the denial of a constitutional right.”
Id. at § 2253(c)(2). To make suéh a showing, Petitionéf “‘must demonstrate that reasonablé ,
| jurists would find the district ;:ourt’s assessment of thq constifutional c:laim's debatable or
wrong,”” Tennard v. Dretke, 542 US 274, 282 (2004) (quoting Slack v. McDéniel, 529

U.S. 473, 484 (2000)), or that “the issues presented were adequatcv to deserve
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| encouragement to proceed further.;’ Miller-El V. Cockfell, 537 U.S.-322, 336 (2003)
(internal quotation rriarks omitted). Petitiéner has not made the requisite showing in these |
—-eircamstances: - - o o
F inally, becaﬁée Petitioner is not entitled to a certificate of appealability, he is not.
entitlgd to appea}f" informa pauperis.

DONE ar{d ORDERED in Tampa, Florida, this 18th day of November, 2016.

\
\

1aMEs s Moopy, iR, 'Y
UNITED STATES DISTRICT JUDGE

Cobjes furnished to: _
Counsel/Parties of Record
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" This Court’s grant of an extension of time
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Supreme Court of the United States
~ Office of the Clerk:
Washington, DC 20543-0001

Scott S. Harris
Clerk of the Court

January 12, 2018 . (202) 479-3011

Mr. Charlie Vernon, Jr.

Prisoner ID #58250-018

FCI - Low

P.O.Box 1031 S I
" Coleman, FL 33521- 1031 L

)
Re: Charlie Vernon \

v. United States .
Application No. 17A734

Dear Mr. Vernon:

The apphcatlon for an extension of time w1th1n which to file a petltlon
for a writ of certiorari in the above-entitled case has been presented to
~Justice Thomas, who on J anuary 12, 2018 extended the time to and

1nclud1ng April 15, 2018.

This letter has been sent to those de51gnated on the attached

notification 1ist:

. Sincerely, |
- Scott S. Harris, Clerk
by - ’ i
acob A. Levitan | |
Case Analyst

'
R




