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[x All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of-
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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PREDICATED ON THE VACATION, ON A ‘CONSTITUTIONAL GROUND, OF A PRIOR STATE
CONVICTION THAT ENHANCE PETITIONER'S SENTENCE ASSERTS A CONSTITUTIONAL CLATM
THAT ALLOWS A CERTIFICATE OF APPEALABILITY TO ISSUE? |
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

x ]' For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix At
the petition and is

[ ] reported at - ; Or,
[ ] has been designated for publication but is not yet reported; or,
[x] is unpublished.

The opinion of the United States district eourt appears at Appendix ﬂ to
-the petition and is

[ ] reported at ' | ; or,'
[ 1 has been designated for publication but is not-yet reported; or, -
[X is unpublished.

[ ] For cases from state courts:

- The opinion of the hig‘hest state court to review the merits appears at
‘Appendix _ to the petition and is

[ ] reported at ; or,
([ 1 has been designated for publication but is not yet reported or,
l[ ] is unpublished.

'The opinion of the ' . court
'appears at Appendix to the petition and is

[ ] reported at ; Or,
il 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished. '




JURISDICTION

-[x] For cases from federal courts:

~

=

— .

The date on which the United States Court of Appeals decided my case
v&llas _SEPTEMBER-25, 2017

j No petition for rehearing was timely filed in my case.

(] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: _NOVEMBER 22, 2017 , and a copy of the

order denying rehearing appears at Appendix _C

] An extension of time to file the petition for a writ o iorari- w
to and including (date) on : (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[] For cases from state courts:

- The date on which the highest state court decided my case was

A

~

\ copy of that decision appears at Appendix

] A tlmely petition for rehearmg was.thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendlx

1 An extension of time to file the petition for a writ of certiorari was granted

to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).




CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

AMENDMENT 5: Criminal actions-Provisions concerning- Due Process of law and

just compensation clauses. No Person shall be held to answer for a capital,
or otherwise infamous crime, unless on a presentment or indictment of a Grand
Jury , except in cases arising in the land or naval forces, or in the

Militia, when in actual service in time of War or public danger; nor shall

any person be subject for the same offence to be twice put in jeopardy of

life, liberty, or property, without due process of law; nor shall private

property be taken for public use, without just compensation.



STATEMENT OF THE CASE

On January 5, 203, the victim of Petitioner's battery conviction disclosed
to him that she executed a drop charge form approximately 3 months prior to
Petitioner's plea of guilt on 0ctober-6; 2003, and indicated to the State
that the she did not wish to press charges and cooperate in the prosecution
of Petifioner. Apbroximately one month prior to Petitoner's plea of guile,
Petitioner requested the State to provide a discovery/Brady material,
however, the victims actions was not provided to Petitioner by the State. Up
until the victim's disclosure on January 5, 2013, Petitioner was unaware of
such evidence. Armed with the newly discovered Brady evidence, Petitioner
moved the State Court for relief pursuant to Fla.R.Crim.P. 3.850. On January
22, 2013, that motion was denied and affirmed on appeal. However, on
discretionary review, the Order denying relief was reversed éndv the
conviction vacated. Petitioner then moved in the United States District Court
pursuant to 28 ﬁ.é.c. 512255 premisé& on‘£he vaéafur of his pfedicate.state
conviction arguing that he was entitled to reopening and reduction of his

sentence. Petitioner continued that even if his guideline range remained

—unchanged—after—the sibtrdaction —¢f ~the points assigned to the vacated

conviction he was entitled to a reduction of his mid-range guideline sentence
up to the low-end of the applicable guideline range. The District Court
concluded that it lacked jurisdiction for such a feduction and denied a
Certificate of Appealability. Petitioner then moved the Eleventh Circuit
Court of Appeals for a Certificate of Appealability but that to was denied on
September 25, 2017. Petitioner unsuccessfully moved for rehearing which was

denied on November 22, 2017. This Petition for Certiorari follows:



REASONS FOR GRANTING THE PETITION

ISSUEI:_ - DOES A HOTIdN TO REOPEﬁ A SENTENCE PURSUANT TO 28 U;S.C. § 2255
PREDICATED ON THE VACATION, ON A CONSTITUTIONAL GROUND, OF A PRIOR STATE
CONVICTION THAT ENHANCED PETITIONER'S SENTENCE ASSERTS A CONSTITUTIONAL CLAIM
THAT ALLOWS A CERTIFICATE OF APPEAL%l_SILITY TO ISSUE? ’
. -Argument
_ Petitibnerﬂéséérts”that the Elevgyth:CircuiE erred in concluding_tﬁét he

failed to make a showing §f a denial of a cénstitutidnél right where
Petitioner's successfully attacked hlS prior st'af:e conviction bécause of a
due processuviolation which ié'of constitutional dimension and the District
Court's assessment that it lackéd jurisdiction fé redﬁce his sentence up to
the loﬁ end of the guideliﬁé range is wrong or debatable. There ié currently
a circuit split on the issue of whether -a petitionér asserts a constitutional
claim where he obtains ai vacatur of a predicate staﬁé cﬁnViétibn on
constitutional grounds Qﬁich- ﬁékes: fetitioner's issue one 6f natiénal
importance affecting 6thefs similarli.éituated..

.?z‘"When 5. diSﬁrictA couft has. rejected the constitutional clainl’oﬁ the

merits, the showing required to satisfy § 2255(c).is straightforward: The

petitioner must demonstrate that reasonable jurist would find the district

“Ebﬁftfﬁﬁéééﬁﬁéht‘6f:¥ﬁ€“%6ﬁ§fifﬁEIbﬁéI*tlEIﬁ*HéBﬁthBIé:Bf*ﬁfﬁﬁ§¥fSlﬁékéﬁii
< Mcbaniei_, 529 U.S. 473, 484 120 S. Ct. 1595, 14 L. Ed 2d 542 (2000).

| | Petitioner asserts a coﬁstitutional claiml |
Petitioner asserts his claim is cognizable under the first pronghof.28

U.S.C. § 2255(a) “that the sentence was imposed in violation of the

constitutional or laws of the United States", giving the district court

-5-



Jjurisdiction to reduce his sentence, because his claim was predicated on the
vacation of his prior state conviction due to the State's failure to turn

over favorable evidence in violation of Brady v. Maryland, 373 U.S. 83, 87-88

S. Ct. 1194, 10 L. Ed. 2d‘215 (1963), such a claim is one of constitutional
dimension, particularly, the due process clause of the Fifth and Fourteenth
Amendments to the United States Constitution. See Brady, 373 U.S. at 87-88.
Moreover, Petitioner's Brady claim if raised in a §.2255 motion in disfrict
court is cognizabie under the first prong of § 2255(a) and recognized as an
issue fhaﬁ asserts a constitutional claim. The District Courf findings did
not refute Petitioner's claimrthat his prior state conviction was vacated due
. to a Brady error. Thus, Petitioner asserts a constitutional claim. |
The District Court's assessment of the constitutional claim is wrong or debatable
Petitioner argued to the District Court that if the Court finds that his
guideline range' di& not change he contended, among other issues, that he
would see a reduction of threé criminal history points and requested that the
Court reduce his sentence.to the low end of the guideline range. See Appendix-
D. The District Court concluded "Therefore, Defendant asks that if the court
disagrees with his position that the Guidelines range decreased as a result
of the :arguments contained within his motion, that the Court 'grant a
sentence reduction to the low-end of the current guideline range'. No valid
jurisdictional basiS'exists for the court to grant the requested reduction.”
See Apﬁendix B at 8. |
" A district court may "reopen and reduce" a prisoner sentence once the
prisoner has, "in state court, éuccessfully attaéked a prior conviction."

that was previously used to enhance his federal sentence. United States v.

—6-



295, 303 (2005)("a defendant who successfully attacked his conviction in
state court or on federal habeas review could then 'apply for reopening of

any federal sentence enhanced by the state sentences") (citing Custis v.

United States, 511 U;S. 485, 497 (1994)); Adams v. United Statés, 338 Fed.
Appx. 799 (July 6th 2009) (explicitly affirming the district court's reduction
of Adams' sentence to the low end of the guideline range followiﬁg his
successful attack on his prior conviction); 28 U.S.C. § 2255(a)( "a federal
prisoner may move the court which imposed the sentence to vacate, set aside

or correct the sentence for, among other grounds, that the sentence was

-imposed in violation of the Constitution or laws of the United States").

As established above, Petitioner's claim in State Court was one of
constitutional dimension that resulted in his prior conviction being Vécated
making - his claim cognizable under the first prong of § 2255(a), "that the
sentence was.imposed'in‘violation of the constitution or laws of the United
States'. Hence, the District Court had jurisdiction to reduce Petitioner'é
sentence up to. the low end of the applicable guideline range wﬁere the
guideline range remained unchange 'despite the subtraction of 'his prior
conviction. See Johnson, 544 U.S. at 303; Walker, 198 F.3d at 813; 28 U.S.C.
2255(a).

Therefore, a Certificate of Appealability should have been granted where
Petitioner has showh thét he has a coﬁstitutional‘cléim and the assessment of
the constitutional claim by the District Court was debatable or wrong.

Circuit split

Walker, 198 F.3d 811 (llth Cir. 1999); Johnson v. United States, 544 U.S. : .
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Gilbert v. United States, 640 F.3d 1293, 1321 (llth Cir. 2011) (stating that « - K

Gilbert's claim that a sentencing guidelines provision was misapplied to him
is not a cbnstitutional claim. If it were, every guidelines errof would be a
constitutional violation). Petitioner asserts that succeséfully attacking his
prior conviction on constitutional grounds is ndt a sentencing error nor a
technical misapplication of the sentencing guidelines and should not be
grouped as such. Petitioner beseech this Court take action and adopt the
First Circuits approach that allows a petitioner who successfully attacks his
prior conviction based on a constitutional grouna assert a constitutional
claim which would allow him and others similarly situated to apply for a

Certificate of Appealability.



an

" This Court did not explicitly state in Custis v. United States, 511 U.S.

485,_114 S. Ct. 1732 178 L. E.d 24 517 (1994), or in Johnson v.: United

States? 544 U,S. 295, 125 S, Ct. 1571 161 L. Ed. 2d 542 (2005), that a motion

to reépen a federal sentence after predicate state cdnviction has- been

- vacated asserts a constitutional claim..Hence, there's currently a circuit

split on the issue pitting the First Circuit Court of Appeals against the
Second Circuit Court of Appeals.

The First Circuit has characterized a federal resentencing claim based

on the vacation of a predicate state conviction on constitutional grounds as

a constitutional claim under § 2255, In Mateo v. United States, 398 F.3d 126,
127-28 (lst Cir. 2005), the State Coﬁrt vacated the defendant's_pléa because
it was "premised on a constitutionally insufficient colloquy" Id at 128. The
First Circuit "describéd such a violation as oné of constitutional dimension,
and, in any event, as a claim cognizable under § 2255 on the basis of which a
district court may properly reopen a federal sentence." Id. at 136.

However; the Secbnd'Circuit in United States v. Cox, 245 F.3d 126, 130-

31'(2d Cir. 2001), concluded, theoretically, that a dismissal of a prior

state conviction on account of constitutional invalidity would involve "

an
incorrect application of the sentencing 'guidelines," which the court
‘characterized as a "nonconstitutional ...sentencing issue;" Id. at 131.

The Eléventh Circuit adopted the Second Circuit's. approach when it
denied Petitioner's application for éertificate of appealability. The Second

Circuit's approach analyzes Petitioner's issue akin to a sentencing error or

a technical misapplication of the sentencing guidelines. See United States v.

Vaughn, 955 F.2d 367 (5th Cir. 1992)("a technical misapplication of the

sentence guidelines does not create a constitutional issue"); See also
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CONCLUSION

The petition for a writ of certiorari should be granted.

- Respectfully su

am(\w

- Date: ‘[ﬁb&‘u&r'\/ Zl ZO(K

-10-
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 17-11666-H

EUGENE SMITH,
Petitioner-Appellant,
versus
UNITED STATES OF AMERICA
Respondent-Appellee.
Appeal from the United States District Court
for the Northern District of Florida
ORDER:

Eugene Smith moves for a certificate of appealability in order fo appeal the denial of his

28 U.S.C. § 2255 motion. Smith also moves t6 proceed in forma pauperis on appeal and for

appointment of counsel. His motion for a certificate of appealability is DENIED because he has

- failed to make a substantial showing of the denial of a constitutional right. See 28 U.S.C.

§ 2253(c)(2). Smith’s motions to proceed in forma pauperis and for appointment of counsel are

DENIED AS MOOT.

/s/ Gerald Bard Tjoflat
UNITED STATES CIRCUIT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA
PENSACOLA DIVISION

UNITED STATES OF AMERICA
VSs. - Case Nos.: 3:06cr27/RV/EMT

3:16cv44/RV/EMT
EUGENE JEROME SMITH '

ORDER, REPORT AND RECOMMENDATION

This case is before the court upon Defendant’s “Amended Motion under
§ 2255 to Vacate, Set Aside, or Correct Sentence by a Person in Federal Custodyf’
and sﬁpporting memorandum of law (ECF No. 371), to which the- vaemfnent
r_e'sp}on;ded and Defendant replied (ECF Nos. 376, 377). Defendant has also filed a
“Motion to Expand the Record Pursuaht to- Rule 77 a “Motion to Strike the
.Grovlemr-ne.nt:’s Respbnse in Paft;;; and a “Motion to Supplément Petitioner’s Motion
to :S”t.rike”. (ECF Nos. 38A1., 384, 386'). The case was referred to the undersigned for
the issuance of ail preliminary ofders and ahy recommendations to.vthe' district cpurt
| regarding dispositive matters.  See N.D. Fla. ‘:Loc. R. 72{2; see also 28 US.C.
§ 636(b) and Fed. R. Civ. P. 72(b). "
. Defendant’s ;‘Mc).inn _tb Expand the Record ‘Pljrsuant' to Rule 7,” is hereby
granféd, and his “Motion to Strike the Gove.rnmer.lt’é Response in Par't”'and "‘Mo'tion'

to Sﬁppleméhf Petitiohef’s Motion to Strike” are denied, except that the court has
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- taken the arguments into consideration in making its recommendation. After a

review of the record and all_argumeﬁts presented, it is the opinion of the undersigned
that Defendant has not raised any issue requiring an evidentiary hearing and that the

§ 2255 motion should be denied. See Rules 8(a) and (b), Rules Governing Section

2255 Cases.

PROCEDURAL BACKGROUND and ANALYSIS ]

Defendant was convicted after a jury trial of three controlled substance
offenses and sentenced to a term of 300-months imprisonment (ECF Nos. 57, 89).
His conviction and sentence were affirmed on appeal, and the Supreme.Court denied
cer-tiorari‘ (ECF Nos. 146, 165). He filed numerous post-éonviction motions,
including two motions for a new trial, a motion for bond, a motion to vacate pursuant
to 28 U.S.C. § 2255, and a motion to vacate_purs.uant to Fed. R. Civ. P. 60(b)(3), all
of whi.ch.were denied (see ECF Nos. 164, 167, 168, 169, 213, 234, 236, 240, 246,
249, 267, 272, 328, 335). His appeals Were likewise unsuccessful? In July of
2015, Defendant’s sentence was reduced f;oﬁ 300 months to 242 months, pursuant
to a retroactive guidelines amendment (ECF No. 357). In February of 2016,

Defendant filed a motion to vacate pursuant to § 2255 and a motion for bond (ECF

Case Nos.: 3:06cr27/RV/EMT; 3:16¢cv44/RV/EMT
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Nos. 364, 366). The instant amended § 2255 motion is now before the court (ECF
No. 371).
Defendant claims that he is entitled to re-sentencing because one of the state

court convictions used to calculate his criminal history was vacated in December of

2015. The undersigned notes that such a claim is not considered to be a “second or

successive” claim, and § 2255(h)’s gatekeeping provision does not—l apply. See
Stewart v. United States, 646 F.3d 856, 865 (11th Cir. 2011).

In its response to Defendant’s motion, the Government agrees that the battery
conviction in paragraph 54 6f Defendant’s Presentence Invéstigation Report
(“PSR”) (ECF No. 387) has been vacated, aﬁd that, if'Defendant were sentenced-
today, no criminal history points would be assessed for this conviction (see ECF No.
376 at 1). The Government also agrees that the “recency points” provision of
U.S.S.G. § 4A1.1(e) would no longer apply if Defendant were senténced today (ECF
No. 376 at 2; PSR § 60). |

Defendant’s PSR reflects that he had a total of 17 criminal history points (ECF

No. 387, PSR 461). Thirteen or more criminal history points establishes a criminal

history category of VI. As such, even with the elimination of the two criminal

Case-Nos.: 3:06cr27/RV/EMT; 3:16¢v44/RV/EMT

-l
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history points. assessed for the offense in Paragraph 54, and the one additional
“recency point,” Defendant would still have 14 criminal history points.

Defendant also challenges the assessmént-of points for the offenses listed in
both Paragraph 53 and 55 of the PSR.! He claims that because thése two cases
wefe consolidated for sentencing, criminal history points should be éss'essed for only
one of the convictions (ECF No. 37i at 21-22). Section 4A1.2(a)(2) of the United
States Sentencing Guidelines provides that “[p]rior sentences are always counted
separately if the sentences were imposed for offenses that were separated by an
intervening arrest (i.e., the defendant is arrested for the first offense prior.to
commiﬁing fthe s¢cqnd offensle). U.S.S.G. §4A1.2(a)(2). The offense conduct in
Paragrépﬁ 55 occurréd 'o:n..Dec'emi‘)'erA 22,2002 nDef‘endantﬁ was arrested on
February 24, 2003 (see ECF No. 387, PSR { 53; ECF No. 381 at 5). "The offense
conduct at issue in Paragraph 55 occurred on April 14, 2003, two months after the

arrest for the offense conduct'in Paragraph 53. 'The PSR reflects that the conduct

1 Defendant asserts that he did not raise this issue in his initial § 2255 motion for two reasons.
First, he acknowledges that the misapplication of the sentencing guidelines is not a constitutional

" claim. Second, he notes that even if he had attributed the failure to raise this issue to ineffective

assistance of counsel, he could not have shown prejudice because, at the time, removing the points
attributable to this alleged error would not have reduced his criminal history category below
category VI (see ECF No. 371 at 22-23). It is only now, after the removal of the other three
points, that correction of this alleged error could impact his sentence.

Case Nos.: 3:06cr27/RV/EMT; 3:1 6cv44/,RV/EMT
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described in Pafagraph 55 was originally a misdemeanor for which Defendant was
arrested on April 14, 2003 but that the case was transferred to the felony docket and
Defendant was arrested on ‘June’ZO, 2003 (see ECF No. 387, PSR { 55; ECF No. 381 |
at 11). Defendant Apleaded nolo contendere to both offenses on July 22, 2003, but.
they were separated by an intervening arrest. | |

.Defendant maintains that the offense .listed in Paragraph 53 of the PSR,

identified as “Fleeing or Attempting to Elude Police Officer,” is inaccurate (ECF

~ No. 377 at 2-4). He notes that Escambia County Court records reflect that he was

convicted of “Fleeing/Eluding LEO in Patrol Vehicle with Siren and Lights

Activated,” a more serious effense (see ECF No. 377 at 18). | Defendant stafes that |
although the PSR lists the case nurnber as DKT #2003-CF-978, with “CF” denoting
it as a felony, the named offense was “clearly a misdemeanor at the time of his arrest”
(ECF No. 377 at 3). Defendant represents that he was initially charged with
misdemeanor fleeing and eluding in case 2003 MM 21172, but that the misdemeanor
was dropped 'after the State opted to pur_sne feiony charges. Signiﬁeantly,
Defendant argues, he was not fe-arrested on the felony charges until April 16, 2003,
two days after the offense eond’uct charged in Paragraph 55. Thus, he claims, the

two offenses were not separated by an intervening arrest. He also asserts that

 Case Nos.: 3:06cr27/RV/EMT; 3:16cv44/RV/EMT
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Paragraph '53 of the PSR should have reflected this mivsdem.eanor-to-felony
procedural history, as was done in Paragraph.SS, V'VhiCh also involved what _Was
originally a misdemeanor offense that was ultimately charged as a felony.

The procedural background of the offense charged in Paragraph 53 could have
provided a more complete picture. However, Defendant’s argument that it alters
the. outcome of his case is unpersuasive. Defendant’s origin.al arrest on the conduct
charged in Paragraph 53 of the PSR occurred on February 24, 2003, regardless of
- how the offense conduct was either initially or ultimately characterized. There was
no additional conduct that occurred or was incorporated into the case prior to his re-
arrest. Rhather, the offénse conduct, as Defendant freely states, was fnerely
“upgraded” by the State. Therefore, the fact that Defendant was not re-arrested on
the felony fleeing and eluding charges until April 16, .2003, is of no moment. The -
fact remains that there was an intervening arrest between the date of the law violation
charged in Paragraph 53 and the date of the lew violation charged in Paragraph 55.
Defendant’s assertion that points should Be assessed for only oﬁe of these offenses

is incorrect.

Case Nos.: 3:06cr27/RV/EMT; 3:16cv44/RV/EMT
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In light of thé court’s conclusions above, Defendér;t’s contention regarding
his criminal history score——-—tﬁat the Government began its criminal history re-
calculation frorﬁ an improper starting point—is both moot and Without merit.
| Defendant also claims that his PSR was corrected and that he only had ‘a total
of 16} criminal history points, rather fhah the 17""' points cited by the Government.
While -Defendant is correct that there was a post-sentencing éorréction made to
Paragraph 48 of his PSR, this éhange affected only the description of the
adjudication of the offense and not the criminal history points attributed to him (sée
ECF Nos. 132-135; ECF No. 387, PSR § 48). Thus, his criminal history category
remains properly calculated at VL. - |
In a final effort to obtain sentencing relief, Defendant contends that even if

his calculation of his criminal history points is incorrect, the court should still

consider him for a reduction in his sentence (ECF No. 377 at 7-8). He notes that

seven of his criminal history points come from three separate convictions for driving
while license suspended, which he concedes are “serious” but contends are

nevertheless “glorified traffic violations” (ECF No. 377 at 7; ECF No. 387, PSR Y

51,55,57). He also argues that the conviction in paragraph 55 was in error because -

at the time of his arrest and conviction, he actually had a valid driver’s license (ECF

Case Nos.: 3:06cr27/RV/EMT; 3:16cv44/RV/EMT

<R
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No. 377 at 25, Exh. G). In _further support of his request for a sentence reduction,
Defendant references a daily living report_which describes him as a “valuable

A worker” who has “set the example for newly arriving inmates” and whov is
“remoreeful' for his past mistakes and has shewn great steps to being rehabilitated".’
(ECF No. 377 at 28). He also reports that he has obtained a technical degree in
computer fundamentals. Therefore, Defendant asks that if the court disagrees with
his_position that the Guldelmes range decreased as a result of the arguments _
contained within_his motion, that the court “grant a sentence reduction to the low-
end of the current guideline range” (ECF No. 377 at 8). " No valid jurisdictional
basis exists for the court to grant the requested reduction.

| CONCLUSON

“For all of the foregoing reasons, ,the court finds that Defendant has failed to
sn_ow that he is entitled to a reduction in the calculated guidelines range, or an
evidentiary hearing. l‘Therefore Defendant’s motion, to the extent it is a request for
sentencing relief, should be denied. However, arnendment of the record to reflect

that Defendant has a total of 14, rather than 17 criminal history points may be

appropnate in the event of future adjustments

Case Nos.: 3:06cr27/RV/EMT; 3:16cv44/RV/EMT
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CERTIFICATE OF APPEALABILITY .

Rule 11(a) of the Rules Gerrning Section 2255 Proceedings provides that
“It]he districtvc.:o.urvt must issue or denly a certificate of appealability when it enters a
final order adverse to the applicant,” and if a certificate is issued “the court must
state the speciﬁc issue or issues that satisfy. the showing fequired by 28 U.S.C.

§ 2253(c)(2).” A timely notice of appeal must still be filed, even if the court issues

- acertificate of appealability. Rule 11(b), § 2255 Rules.

After review of the record, the court finds no substantial showing of the denial

of a constitutional right. § 2253(c)(2); Slack v. McDaniel, 529 U.S. 473, 483-84

(2000) (explaining how to satisfy' this showing) (citation omitted). Therefore, it is

“also recommended that the court deny a certificate of appealability in its final order.

The second sentence of Rule 11(a) provides: “Before ‘entering the final order,
the court may direct the parties to submit arguments on whether a certificate should -
issue.” If there is an objection to this recommendation by either party, that party
may bring‘ this argument to the attention of the district judge in the objectioné |

permitted to this report and recommendation.

_Case Nos.: 3:06cr27/RV/EMT; 3:16cv44/RV/EMT .
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- Accordingly, it is ORDERED:
1. Defendant’s “Motion to Expand the Record Pursuant to Rule 7 (ECF No.
381) is GRANTED.
2. Defendant’s “Motion to Strike the Government’s Response in Part” and
“Motion to Supplement Petitioner’s Motion to Strike” (ECF Nos. 384,.
386) are DENIED, except that the court has considered the argufnents
contained therein in making its recommendation. |
And it is respectfully RECOMMENDED that:
.1, The amended motion te vacate, Set aside, or correct sentence (ECF No.v
371) be DENIED but that the record be amended to reflect an adjustment tothe
number of crlmmal hlstory pomts attributable to Defendant
2. Acertificate of gppealablllty be DENIED.

At Pensacola, Florida, this 9" day of February 2017.

/s! Elizabeth M. szothy
* ELIZABETH M. TIMOTHY
- CHIEF UNITED STATES MAGISTRATE JUDGE

Case Nos.: 3:06cr27/RV/EMT; 3:16cv44/RV/EMT
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NOTICE TO THE PARTIES

Objections to these proposed findings and recommendations must be
filed within fourteen (14) days after being served a copy thereof. Any different
deadline that may appear on the electronic docket is for the court’s internal use
only, and does not control. A copy of objections shall be served upon all other
parties. If a party fails to object to the magistrate judge's findings or
recommendations as to any particular claim or issue contained in a report and
recommendation, that party waives the right to challenge on appeal the district
court's order based on the unobjected-to factuai and iegal conciusions. See
11th Cir. Rule 3-1; 28 U.S.C. § 636.

Case Nos.: 3:06cr27/RV/EMT; 3:16cv44/RV/EMT
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 17-11666-H

EUGENE SMITH,
Petitioner-Appellant,

versus

UNITED STATES OF AMERICA o
Respondent-Appellee.

Appeal from the United States District Court
for the Northern District of Florida

Before: TIOFLAT and HULL, Circuit Judges.
ﬁY THE COURT:

Eugéne Smith has filed a motion for reconsideration, pursuant to 11th Cir. R. 22->l(c) and
27-2, of this Court’s September 25, 2017, order denying a certificate of Appealabilify, and |
denying as moot his motions to proceed m jb‘rmﬁ Dpauperis and for ap,b.oiﬁtment of counsel, in his
underlying motion to vacate,. 28 US.C. § 2255. He has also filed a motion to remand. Upon
review, Smith’s motidn for reconsideration is DENIED because he has offered no new evidence

or arguments of merit to warrant relief. As such, his motion to remand is also DENIED.



UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING
56 Forsyth Street, N.'W.
Atlanta, Georgia 30303

David J. Smith For rules and forms visit

Clerk of Court www.cal | .uscourts.gov
November 22, 2017

Eugene Smith

FCI Jesup - Inmate Legal Mail
2680 HWY 301 S

JESUP, GA 31599

Appeal Number: 17-11666-H
Case Style: Eugene Smith v. USA

District Court Docket No: 3:16-cv-00044-RV-EMT
Secondary Case Number: 3:06-cr-00027-RV-EMT-1

This Court requires all counsel to file documents electronically using the Electronic Case
Files ("ECF") system, unless exempted for good cause.

The enclosed order has been ENTERED.
Sincerely,
DAVID J. SMITH, Clerk of Court

Reply to: Gerald B. Frost, H
Phone #: (404) 335-6182
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] Etiogﬁf's point total at 17, However, Petitioner asserts fhaﬁ he had his
'SR.aménded on June 21, 2007, which reduced his criminal history point total
to 16 because 148 inaccurately attributed a point. See doc. 134 and Exhibit
F.

Reduction is proper even if guideline range remains the same

While Petitioner remains steadfast in his opinion that the guideline
range changes and his sentence should be vacated, he nonetheless find it
prudent for his reply to be comprehensive and_state his position in response
to the Govefnment's position that since Petitioner's guideline range doesn't
change the Court can resentence Petitioner without a hearing or if the Court
don't alter it judgment after recalculation it can deny Petitioner's. § 2255
motion.

Petitioner asserts tbat he would see a reduction of three points and
would have a total of 13 points which is the lowest permissible point total
for-criminal‘history VI. Petitioner also asserts that seven p01nts come from
three convictions for\dr1v1ng while llcense‘suspended which are serious but
glorified traffic violations. One of the driving while license suspended
convictions, case no. 2003 CF 2748, 1listed at paragraph 55 of the PSR has
been recognized by the court that it was obtained erroneously because at the
tﬁme of ‘arrest and conviction. Petitioner ﬁad a valid driver license. See
Exhibit G at 2. Petitioner was accessed three points for that conviction. Two
addifional points was aséessed frem being on probétion for the DWLS
conviction which put a total of nine points deriving from traffic violations.
Nevertheless, Petitioner contends that Pe has demonstrated that he is worthy

of a second opportunity 1live in society and operate within the laws of

0T 3o [ =8eq




jociety. Petitiomer "has been a model inmate for the ten years that he has

"been incarcerated on his current sentence. Erudition has its limits without

practice and in turn Erudition is limited due to circumstances. Petitioner
ﬁas obtained a computer fundamental degree from the local community college,
Altamaha Technical College, maintaining 3.5 gpa. Petitioner understands that
educatioh is the key to success in life, therefore, he prays that this Court
allow him the opportunity to be eligible for a reduction and to ultimately be
release to pursue his family, educatioﬁ, and career goals. Case Managaer,
David Wingate, has observed that "Inﬁate Smith is a valuable worker in Unicor
and has set the example for newly arri?ing inmates. He shows leadership for
other inmates in the unit and on his work detail....He is remorseful for his
past mistakes and has shown great steps to being rehabilitated.”" See Exhibit
H. Petitioner conténds that the Court can consider Petitioner's post-sentence

conduct in prison at resentencing. See United States v Pepper, 131 S. Ct.

1229 179 L. Ed. 2d 196 (2011). Therefore, if this Court disagrges with
Petitioner's position that the guideline range.don'e change, as set out above
Petitioner requests that this Court grant a sentence reduction to the low—end
of the current guideline range.

Evidentiary Hearing warranted

This Court opined that an evidentiary hearing will not be required .

unless consideration of disputed evidence outside the record appears

necessary to the Court. Petitioner contends that the offense listed on 453 of
. , J

the PSR is disputed as inaccurate by Petitionmer and the arrest date for 453

of the PSR, case no. 2003 CF 978 A is also disputed. Petitioner contends that

Q1 30 g @8eqd.
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IN THE UNITED STATES DISTRICT COURT FOR THE
‘ NORTHERN DISTRICT OF FLORIDA '
PENSACOLA DIVISION

UNITED STATES OF AMERICA |

VS. - ‘ ' Case Nos,:- 3:O6cr27/RV/EMT
) o 3:16¢cv44/RV/EMT

EUGENE JEROME SMITH ' ‘
' /

ORDER |
ThlS cause comes on for consrderatlon upon the chief magistrate Judge s Report
and Recommendation, dated February 9,2017 (ECF No. 388) (Report) The partles ‘

have been furnished _w1th a copy of the Report and have been afforded an opportunity

to file objections pursuant to Title 28, United States Code, Section 636(b)(1). 1 have

“made a de novo determination of all timely filed objections. =

Having considered the Report, and the ‘rimely filed objections thereto (doc. 391-

392), I have determined that the Report should be adopted in all respects. I have only

one thing to add. |

As detailed in the ' Report, the defendant challenges, inrer alia, the assessment

of points for the offenses listed in Paragraphs 53 and 55 of his PSR. He was arrested
» fer the offensem Paragraph 53 Oh Fvehr"u'ary 24,2003 (for conduct fha_t occurred oh

. December 22,2002), after which he was arrested for the offense in Paragraph 55-on

April 14, 2003 (for ’C'o'n'dﬁet that occurred on April 14, 2003). He argues that because



o

- Case 3:06-cr-00027-RV-EMT- Document-393. Filed 03/15/17 Page 2 of 4
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- the two cases were consolidated for sentencing, criminal history points should have

b‘een assessed for .only one of the convictions because they were not separated by an
interveningv arrest. See U.S.S.G. b§ 4A1.2(a)(2) (“Prior sentences are always counted’
separately if the sentences were <imposed foroffenses that.were- separated by an
interr/ening arrest (i.e., the defendant is arrested for the frrst offense prior to
committing the second offense)” (emphasis supplied)). The twe convictions we‘re not
separated by an intervening arrest, ,th'e defendant contends, because the first case (the |
offense charged in Paragraph 53) was orlgmally charged asa rnrsdemeanor but it was
subsequently upgraded to a felony after his arrest for the second case (the offense
charged in Paragraph 55) The Report states that regardless of howthe offense
conduct was erther 1.n1__t1ally or ultimately characterrzed e [t]he fact rernains that there
was an intert/ening arrest between the date of the law violation charged.in Paragrahh.
53 .and the date of the law vi(')lation charged in Paragraph 551 agre_e, and'notevthat
the Fourth Circuit has he_ld similarly. In United States v, Crdeord, 552 Fed. Appx.

240 (4" Cir. 2014) (unpubiished decision‘), the defendant objected to his designation

asa career offender based on the fact that he was arrested for mrsdemeanor assault on

January 20, ~2009, after which he_ was arrested for a separate charge on February 10,

2009, and, thereafter, on April 6, 2009, the initial misdemeanor charge was upgraded

" to a felony. The Fourth Circuit said in that case:



»/\‘-

'Appellant argues there was no intervening arrest between

thé two qualifying offenses in this case because while he
was ultimately convicted of felony assault based on his
January 20, 2009 misdemeanor arrest, he was not charged

- with a felony for that offense until Aprll 6, 2009, which was

after his February 10,2009 arrest, and he was not rearrested
following the April 6, 2009 felony 1ndlctment Appellant’s
argument is basically onc of scmantics. He urges that even
though he was- ultimately charged and convicted of a

felony, because his initial arrest was based on a
‘misdemeanor charge at the time of arrest, it should not

count for the purpoSe of the career offender calculus.

T

Although we have not addressed this precise issue, our

- analysis nieed go-no further than the plam language of. the .

Sentencing - Guidelines: provxs1on itself. Under a plain

reading of U.8.S.G. § 4A1.2(a)(2); whether or not an .

intervening arrest has occurred issolely a matter of timing;

Case 3:06-cr-00027-RV-EMT Document 393 Filed 03/15/17 'Page 3 of 4
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offenses are separated by an intefvening arrest occur when -

“the defendant is arrested for the first offcnsc prior to

comintiting. the second offense.” (emphasis - supplied).

Nothing in the plain language of the Sentencing Guidelines
gives any weight to the nature of the crime with which the
defendant is initially charged. This comports with a
conmmon-sense’ mterpretatmn of the definition of an

1nterven1ng arrest” because, as a practical matter, the
nature arid scope of charges often change between the time

an individ_ual is initially arrested and the point at whicha -

fuil investigation is conducted and the individual is
formally charged. See United States v. Coleman, 38 F.3d
856, 860 (7" Cir. 1994) (“Once arrested, the defendant was
‘arrested’ for all charges that might have been filed relating
to his conduct. When looking for an intervening arrest
[under the Guldclmcs] we concentrale on the defendant’s
conduct.”). '

Id. at 247-48 (emphasis in the original).
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- UNITED STATES DISTRICT_COURT
NORTHERN DISTRICT OF FLORIDA
PENSACOLA DIVISION
UNITED STATES OF AMERICA

VS _ CASE NO. 3:06cr27-RV/IEMT
' _ : B - 3:16¢cv44-RV/IEMT
EUGENE JEROME SMITH '

Pursuant to and at the direction of the Court, it is
ORDERED AND ADJUDGED that the defendant EUGENE JEROME SMITH S

motion to vacate set aside, or correct sentence is DENIED.

JESSICA J. LYUBLANOVITS
CLERK OF COURT .

March 15, 2017 ' s Ponda Cawty

DATE . o Deputy Clerk




