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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 17-13153-B

FERNANDO MORENO,
Petitioner-Appellant,
versus
UNITED STATES OF AMERICA,
Respondent-Appellee.

Appeal from the United States District Court
for the Southern District of Florida

ORDER:

Fernando Moreno moves for a certificate of appealability (“*COA™), in order to appeal the
denial of his 28 U.S.C. § 2255 motion to vacate sentence. To merit a COA, Moreno must
demonstrate that “reasonable jurists would find the district court’s assessment of the
constitutional claims debatable or wrong,” or that the issues “deserve encouragement to proceed
further.” Slack'v. McDanlel, 529 U.S. 473, 484 (2000) (quotations omitted). Moreno has not

met this standard, and his motion for a COA is DENIED.

/s/ William H. Pryor Jr.
UNITED STATES CIRCUIT JUDGE
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UNITED STATES DISTRICT COURT
SOQUTHERN DISTRICT OF FLORIDA

CASE NO. 17-60856-Civ-COHN
(15-6009%4~-Cr—-COHN)
MAGISTRATE JUDGE P.A. WHITE
FERNANDO MORENO,

Movant,

vs. REPORT OF
MAGISTRATE JUDGE

UNITED STATES OF AMERICA,

Respondent.

I. Introduction

This matter is before the Court on the movant’s pro se motion
to vacate, filed pursuant to 28 U.S.C. §2255, attacking the
constitutionality of his convictions and sentences for conspiracy
to violate the RICO statute and conspiracy to possess with intent
to distribute one kilogram or more of heroin, entered following a

guilty plea in case no. 15-60094-Cr-Cohn.

This <cause has been referred +to the undersignhed for
consideration and report pursuant to 28 U.S5.C. §636(b) (1) (B), (C);
S.D.Fla. Local Rule-~l{f) governing Magistrate Judges; S.D. Fla.
Admin. Order 2003-19; and Rules 8 and 10 Governing Section 2255

Cases in the United States District Courts.

No order to show cause has been issued because, on the face of
the petition, it is evident the petitioner 1is entitled to no

relief. See Rule 4,! Rules Governing Section 2255 Proceedings.

'Rule 4 of the Rules Governing Section 2255 Petitions, provides, in
pertinent part, that "[I]f it plainly appears from the petition and any attached
exhibits that the petitioner is not entitled to relief in the district court, the
judge must dismiss the petition and -direct the clerk te notify the

ARPERTD 2.
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Because summary dismissal is warranted‘and the movant is not
entitled to post-conviction relief, no order to.show cause has been
issued in the instant case and, therefore, the government was not
required to file any additional‘response. See Broadwater V. United
States, 292 F 3d 1302, 1303-04 (11th Cir. 2002) (a dlStrlCt court

has the power under Rule 4 of the Rules Governlng Sectlon 2255
Cases to summarily ‘dismiss a movant 8 clalm for rellef 80 long as
there is a suff1c1ent ba51s in the record for an appellate court to

revrew the dlstrlct court’s dec151on). . h
. A : . R T T

Before the Court for rev1ew are the movant S §2255 motlon (Cv~
Dﬁ#l) with attached supportlng(memorandum and eXhlbltS (Cv DE#4),
the Presentence Investlgatlon Report UPSI"), and Statement of
Reasons ("SCR”), along w1th all pertlnent portlons of che
underlylng crlmlnal flle, 1nclud1ng the plea agreement (Cr\DE#551),
and the stlpulated factual proffer (Cr DE#552)

.-

IT. Claim

Construing the §2255 motion liberally as afforded pro se
litigants pursuant to Haines v. Kerner, 404 U.S. 519 (1272), the

movant raises numerous grounds for rellef with multlple sub 1ssues
challenglng counsel s effectlveness (Cv DE#l) \rmfhf;,‘
':iillgfroCédural History .

1 . T o LA

Briefly, movant wds 'charged with “and pleaded guilty . to
consplracy to v1olate the RICO statute (Count l), and consplracy to

possess wrth intent to dlstrlbute one kllogram or. more of her01n

petitioner.... "

Extb b 2 :
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(Count 14). (Cr-DE#64,551-552). Following a Rule 11 change of plea
proceeding, the movant was adjudicated guilty and sentenced to a
term of 120 months imprisonment, to be followed by 5 years
supervised release. (Cr-DE#732). The judgment was entered by the
Clerk on Maxrch 21, 2016. (Cr-DE#732). No direct appeal was
prosecuted. Thus, the Judgment became final on Monday, April 4,
2016, fourteen dayé after the entry of the judgment, when time
explred for flllng a notice of appeal ? Consequently, the movan£
had one year from the time his conviction became final, or no later
than April 4, 2017° within which to timely flle this federal habeas
petltlon See Griffith v. Kentucky, 479 U.S. 314, 321, n.6 (1986);
see alsg Sgg Downs v. McNei}, 520 F.3d 1311,'13i8 (11th Cir.

2008) (citing Ferreira v. Sec’y, Dep’t of Corr’s, 494 F.3d 1286,
1289'_n.1 (11th Cir. 2007)(this Court has suggested that the,

limitatioﬁe period should be calculated according to the
“anhiversery ﬁethod,” under which the limitations period expires on
the anniversary of the date it begaﬁ to run); aceord United States
v. Hurst, 322 F.3d 1256, 1260-61 (10th Cir. 2003f; United States v.
Marcello, 212 F.3d 1005, 1008-09 (7th Cir. Z2000)). Applying the

anniversary method to this case means petitioner’s limitations

*Where, as here, a defendant does not pursue a direct appeal, his
conviction becomes final when the time for filing a direct appeal expires. Adams
v. United States, 173 F.3d 1339, 1342 n.2 /1lltn Cir. 1999). On December 1, 2009,
the time for filing a direct appeal was increased from 10 to 14 days days after
the judgment or order being appealed is entered. Fed.R.App.P. 4(b) (1) (A} (i) . The
judgment is “entered” when it is entered on the docket by the Clerk of Court.
Fed.R.App.P. 4(b) (6). Moreovex, ncw every day; including intermediate Saturdays,
Sundays, and legal holidays are included in the computation. See Fed.R.App.P.
26(a) (1) . However, since movant was sentenced prior to the effective date of the
amendment, he had ten business days, excluding intermediate Saturdays and
Sundays, within which to file his notice of appeal. See Fed.R.App.P. 26(a) {1} (B).

3See Downs v. McNeil, 520 F.3d 1311, 1318 (11th Cir. 2008) {(citing Ferreira
v. Sec'y, Dep't of Corr’s, 494 F.3d 1286, 1289 n.l1 {l1lth Cir. 2007) (this Court
has suggested that the limitations period should be calculated according to the
“anniversary method,” under which the 1limitations period expires on the
anniversary of the date it began to run); accord United States v. Hurst, 322 F,3d
1256, 1260-61 (10th Cir. 2003); United States v. Marcello, 212 F.3d 1005, 1008-09
(7th Cir. 2000)); see also, 28 U.S5.C. §2255. C

3
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this relief on collateral review, a petitioner' must “clear a
significantly higher hurdle than would exist on direct appeal.”
Frady, 456 U.S5. at 166, 102 S.Ct. at 1584 {(rejecting .the plain
error standard asr not uff1c1ently deferential to a final

judgment) .

Under“Section 2255, unless “the motion and the flles and
records of the case conclu31vely show that the prlsoner 1s entltled
to no relief,” the court shall “grant a prompt hearlng thereon,
determine the issues and make flndlngs of fact and conclu51ons of

7

law with respect thereto

fl

However, “1f the record refutes the
appllcant’ factual allegatlons or‘ otherw1se precludes habeas
reiief,'a district court is not requ1red to hold an evrdentlary
hearing.” Schriro v. Landrlqan, 550 U S 465 474 127 S Ct 1933

167 L.Ed.2d 836 (2007) See also Aron ‘v. United States, 291 F. 3d

708, 715 (11" Cir. 2002)(expla1n1ng that no eV1dent1ary hearlng 1s
needed when a petltloner s clalms are afflrmatlvely contradlcted
by the record” or “patentiy frlvolous") As 1ndlcated. by the
discussion below, the motlon and the flles and records of the case
conclu31vely show that movant is entltled to no rellef therefore,
no ev1dent1ary hearlng is warranted B ' o

In addltlon, the party challenglng the sentence has the burden
of showing that it 1s unreasonable in llght of the record and the

§3553(a) factors Unlted States v, Tallev, 431 F 3d 784 788 (1lth

Cir. 2005). The Eleventh Circuit recognlzes “that there is a range
of reasonable sentences from whlch the dlstrlct court may chOOSe,”
and ordinarily expect a sentence within the defendant S adv1s0ry

gu1dellne range to be reasonable Id

E‘.‘l‘) :L"l. 1-’
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V. Discussion-Timeliness

In his §2255 motion, movant aileges thét his §2255 motion ‘is
timely because it was instituted one year and 90 days from the time
his conviction became final. However, as will be recalled, movant's
conviction became final on April 4, 2016, when time expired for
filiﬁg a direct appeal. :he‘movant waited until April 25, 2017 to

file this federal motion to vacate,

' From review of this §2255 motion,, and from court records of
which this Court can take judicial notice, it is apparent that this

éctidn is subject to.dismissal as time-barred. It is now well

settled that courts may sua sponte qonsider the issue ocf the
tihelinessrof a motion to vacate. Davy _v. McDonough, 547 U.S. 198,
199 (2006; (holding that District courts are permitted, but not

6bliged; to consider, sua sponte, the timeliness of a: state

prisoner's habeas petition, even after the pre-answer, initial

scieehing:stage of the habeas proceeding); and Jackson v. Sec’y,
Dep’t of Corr's; 292 F.3d 1347; 1349 (11*" Cir. 2002)(holdiﬁg that
the district éourt possesses diécrétioﬂ to sua sponte question the
timeliness of a petition for the writ of habeas corpus); United
States v. Terry, 1997 WL 662477 (N.D.N.Y. 10/22/97) (addressing the
issﬁe of ﬁimeliness under AEDPA sua sponte élfhough the gévernment
did not cohtend'petition was tiﬁe—barfed);'Rivalta v. Artuz, 1997
WL 401819 (S.D.N.Y. 7/16/97) (same); Scire v. United States, 1997
WL 138991 (E.D.N.Y. 3/24/97) (same). o

The Anti-Terrorism and Effectiﬁé Death Penalty Act ("AEDPA")
created a limitation for a motion to vacate. Pursuant to 28 U.S.C.
§2255(f), as amended April 24, 1996, a one year period of
limitations applies to a motion under the section. The one year

period runs from the latest of:

;
Eub b7 ™+
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1308 (11°%* Cir. 2009). Further, there,must<be a causal connection
between the alleged extraordinary circumstances and the late filing
of,the petition. See San Martin, 633 F.3d at 1267. The diligence

required fox equitable tolling to.be werranted_is “reasonable
diligence, not maximum feasible diligence.” Id. (quotations
omitted) . i

Fer-example, the Supreme COurt has rejected the contentlon
that counsel s .mistake 1n mlscalculatlng the federal llmltat;ons
per;od entltles a petitioner to_eqq1teple'te;llng, §§g Lawrence V.
Florida, 549 U.S. 327, 336-37, 127 5.Ct. 1079, 1088-89, 166 L.Ed.2d
924 (ZOQT). Specificaily, the Court hae held thet F[a]ttorney
miscalculation is simply net. eufficieht to warrant eguitable
tollingh particulariy in the postfcohviction. gontext: yhefe

prisoners have no constitutional right to counsel.?” Id.

Next, in Holland, the Shpreme,Court,_while re;teretiné that
mere attorney negligence does not warrant equitable tolliné,
nevertheless held that an attorney's serious misconduct may warrant
such tolling. 560 U.S. at 652. The{defendant in Hollahd filed a pro
se federal:habeas petition_etter the filing Qeadlineehad already
passed, but he .conteénded .that ‘the statute of limitations should
have been equitably to%ied; lQ,.atI635ﬂ"In_sﬁ§po;t;‘he alleged
that, during the two.yeare'while'hisIstate:habe&s ﬁetition was
pending before the iFlBridé"Sﬁpreme Cohrt, his attorney, Mr.
Collins, communlcated withthim only three timesy and each time only
by letter. Id. at 63 5- 36 Durlng thlS tlme, Mr Collins never met
with him or updated him on the status of hlS case. Id. After
Collins argued Holland's appeal before the stete'suﬁreme court,
Holland wrote him multiple letters regarding the importance of
filing his federal habeas petition timely:. Id. at 637-39. Despité

Holland's attempts to communicate, Mr. Collins ultimately missed

10
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the filing deadline for his federal habeas petition. Id. at 638-39.
Once Holland - learned-in the prison ‘library, not from his
attorney-that the Florida Supreme Court had already decided his
case and the federal filing deadline had passed, he immediately

filed his own pro se federal habeas petition. Id. at 639.

While the Supreme Court reiterated that “a garden wvariety
claim of ‘excusable neglect, such as'a"simple miscalculation that
leads a lawyer to miss a filing deadline, does not warrant
equltable tolllng," it concluded that "Holland had not presented
such a “garden varlety clalm 560 U.S. at 651-52 (internal
quotafion'marks omlttedr. Rather, the'faetsnof‘Holland'a case
bresehted “far more Serious'iHStances'of atforney misconduct.” Id.
The Court found that, while Mr. Collins' failure to timely file
Holland's federal‘habeas petition and his apparent unawareness of
the filing deadline date suggested srmple negllgence, that did not

mark the end of Colllns fallures

" 'Here, Collins failed to file Holland's federal
' . petition on time - despite. Holland's many
letters that | repeatedly emphasized the
'lmportance of his deing so. Collins apparently
did not do the research necessary to find out
. the proper flllng date, despite Holland's
‘letters that went so far as to identify the
applicable -legal rules. Collins failed to
. . inform Holland in a timely manner about the
“crucial faet that the Florida” Supreme Court
' = ' ‘had decided his-case, again despite-Holland's
many pleas for that information. And Collins
failed to communiicate with his client over a
. period of years, . despite various pleas from

Holland that Collins respond to his letters.

Id. :at7652. Further, during his state post-conviction. proceedings,

Holland: had. unsuccessfully sought to discharge his attorney,

11
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complaining to the Florida Supreme Court that there had been “a
complete breakdown in commnnioation," that counsel.had “not kept
him updated on the status of his capital case,” and that counsel
had «abandoned"_hlm. Id. at 636-37 (qnotation marks and brackets
omitted). The Court concluded that under the circpmetances, Mr.
Collins' misconduct may have constituted extraordinary. circum-
stances‘warranting equitable tolling! and .remanded the caeerfor

such a determination. Id. at 652.

) Two years later, in Maples V. Thomas,:ﬂ_ U S.. N 132 S Ct ‘
912,‘181 L.Ed.Zd 807 (2012)h the Supreme Court rev151ted the
questlon cf when attorney mlsconduct ‘may rise to the level of
“extraordlnary c1rcumstances beyond. a k[petltloner s]_ control,
albeit in the context of what 1t takes to establish cause to excuse
a state procedural bar to federal habeas relief. Id. at 924 In
Maples, the petltloner,.an Alabama death-row inmate,_had been
represented by . two pro bono attorneys from a New York law firm and
a local attorney recrulted for the sole purpose of ~allowing the
out-of- state attorneys to be admltted pro. hac vice. Id. at 918-19.
Whlle Maples . state post- conv1ctlon petltlon was pendlng, the .two
New York attorneys left the;r law flrm for positions that rendered
them 1nellg1ble to contlnue to represent him. Id. at 919, . 924.
Nelther attorney, however, notlfled Maples‘of h;s departure,and
resultlng 1nablllty to represent Maples Id at 919. Nor did either
of them ask the state trlal court for leave to w1thdraw or. move. for
substitution of counsel. Id. Without the assistance of hlS listed
attorneys of reoord,_Maples‘did not recelve timely notioe of the
denial of his state,post—conniotion petition and, as a_resulth
falled to timely appeal that ruling, which led to the procedural
default of his claims 1n federal court. Id. at 920721. .

As a result, in Maples, the Supreme Court reaffirmed the

12
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general rule that, “under well-settled principles of agency law,”
a petitioner “bears the risk of negligent conduct on the part of
his [attorney]” and, for that reason,' is ordinarily bound by
counsel's failure to meet a filing deadline. Id. at 922 (qudtation
marks omitted). The Court held, however, that “[a] markedly
different situation is presented ... when an attorney abandons his
client without notice” and thereby “sever[s] the principal-agent
relationship,” at which point counsel's “acts or omissions ...
cannot fairly be attributed to the client.” Id. at 922-23
(quotation marks &and brackets omitted). The Court concluded that
cbunsel had abandoned Maples because,'és a matter of both common
seénse and agency law principles, he was efféctively “left without
any fundtioﬁing éttorney of record” and had “been reduced to pro se
status.” Id." at 927. '

The Eleventh Circuit, in Cadet v. Fla. Dep't of Corr’s, 742
F.3d 473 (11*" Cir. Jan. 31, 2014), considered Hglland and Maples,

ih determining the test for equitable tolling of the AEDPA's
statute of limitations periéd, where a petitioner alleges the late
filing was caused by his attorney's conduct. -The Eleventh Circuit
held that “attorney negligence, however groés or'Egrégious, does
not.qualify as an ‘extraordinary circumstance’ for purposes of
equitable tolling; abandonment of the éttorney;client relationship;
such as may have occurred in Holland, is required.” Cadet, 742 F.3d

at 481-82, ‘at’ **8 (footnoté omitted). "

Unlike the situation in Holland, the circumstances in this
case do not involve attorney misconduct. Rather, if movant attempts
to argue that he is an unskilled layperson who has limited

knowledge of the law and is, therefore, ehtitled to liberal

13
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period, notwithstanding, petitioner has failed to make a

substantial showing of actual innocence.

‘ Were Sactual innocence" an exception to the application of the
one-year limitationswprovlsions of §2255,_the Court wOuld:still be
precluded from reuiewing the claim presented ;in thep lnstant
petition on the merits. “To establish actual innocence, té habeas
petitioner]imust demenstrate that .;:. 1t 1s more llkely than not
that no reasonable [trler'of fact] would have conv1cted hlm f
Schlup v. Deleo, 513 U.S. 298, 327-328, 115 S.Ct. 851, 867-868, 130
L.Ed.Z2d 808 (1995) ” Bousley United States 523 U S 614 623
(l998) “[T]he Schlug standard is demandlng and permlts rev1ew only

in the “‘extraordlnary, case.” House v. Beil, 547 U.S. 518, 538
(20086) .

Courts have empha31zed that actual 1nnocence ‘means. factual

innocence, not mere legal 1nsufflclency —g'ﬁ see also Hloh V.
Head, 209 F 3d 1257 (ll ClI 2000),'Lee V. Kemna,“213 F ?d 1037
1039(8 Clr 2000), Luc1dore V. New York State Div. of Parole, 209
F 3d 107 (2 Cir. 2000)(c1t1nq Schlup V. Delo, 513 U S. 298, 299
(1995), Jones v. Unlted States 153 F 3d 1305 (ll Cir. 1998)(hold1ng
that appellant must establlsh that in llght of all the ev1dence, lt

is more likely than not that no reasonable juror would have
convicted hlm). See also Bousley 523 U- S. at 623- 624 Doe V.
Menefee, 391 F.3d 147 162 A2 Clr 20Q4)(“As Schlup makes clear,

the issue before [a federal dlStrlCt] court is not legal innocence

but factual innocence.”).

To be credible, a clalm of actual innocence requlres the
movant to “support hlS allegatlons of constltutlonal error wrth new
reliable ev1dence—~whether 1t be exculpatory sc1ent1flc evidence,

trustworthy eyewitness accounts, or critical =~ physical

16
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evidence--that was not presented at trial.” Schlup v. Delo, 513

U.S. at 324. All things considered, the evidence must undermine the
Court's confidence in the outcome of the trial. Id. at 316. No such
showing'hae been made here. Evén if such an exception exists, the
movant has failed to make the requisite showing of ectual innocence
that weuld supﬁort consideration of his uﬁtimely motion to‘vacate
én the merits. On the record before this court, no fundamental
mlscarrlage of ]ustlce Wlll result by time- barrlng this federal

petltlon

Mo&ant' hae, tnerefore, nbt made the threshold showing of
actual inhocence.’ In other ' words, movant has' not presented
sﬁffieient ev1dence to undermine the ‘court's confidence in the
outcome of his criminal proceedings. See Milton v. Sec’v, Dep’t of
Corr's, 347 Fed.Rppx. 528, 531-532 (11*" Cir. 2009) (unpublished)

(holding that affidavits proffered by pro se habeas petitioner were
insufficient to establish actual innocence of'murder; as would
allegedly have created an exceptlon to one—-year llmltatlons period,

because dffldaVltS were’ presented more than- ten years after murder
and eight years after petltloner s trial, the afflants were in most
cases aware of the elleged facts to which they attested before
petitioherte trial, the affidavits were either not new evidence or
were of questionable reliability, and none of the e#idence negated
petitioner's confessioﬁ or hie taped eonvérsation with the victim's

mother wheérein ‘hé implicated arother individual in the murder) .

Under the totality of the circumsténces“present here, the
movant’s dilatory behavior cannot qualify him for equitable
tolling. As a result of movant’s failure te diligently pursue his
rights, he has failed to demonstrate that he qualifies for
equ1table ‘or statutory tolling. Coneeqﬁeﬁtly;‘this“§2255 motion

should be dlsmlssed as time-barred.

17
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This Court is mindful of the Clisby6 rule that requires
dlStrlCt courts to address and resolve, all clalms ralsed in habeas
proceedlngs, regardless of whether rellef is granted or denied.
Clisby, 960 F.2d at 935-36 (1nvolv1ng a 28 U.S.C. §2254 petition
filed by a state prlsoner); see Rhode V. Unlted States, 583 F.3d
1289, 1291 (l1th Cir. 2009) (holding that Clisby applies.to_ $2255
proceedings).- Howewer, nothlng 1n Cllsby requlres, ‘much less
suggests, cons1deratlon of .claims or arguments ralsed for the flrSt
tlme in objectlons Therefore, to the extent the movant attempts to
raise argumentsr or further factual support for statutory or
equitable tolling, the court should exercise its discretion and
refuse to consider. the arguments not ralsed before the magistrate
judge in the first instance.’ o

VI. EvidentiaridHearihg

Movant is. also not entltled to an ev1dent1ary hearlng on the
claims ralsed rh thlS proceedlng Movant has the burden of
establlshlng the need for an eV1dent1ary hearlng, and he w0uld only
be entltled to a hearlng if hls allegatlons, 1f proved, would
establish hls right to collateral rellef see SChrer V. Landrl an,
550 U.S. 465, 473- 75 127 S. Ct 1933 1939- 40, 127 S. Ct 1933
{2007} (holding that if record refutes the factual allegatlons in
the petltlon or otherw1se precludes habeas rellef a dlStrlCt court

is not requ1red to hold an ev1dent1ary hearlng) See also Townsend

‘‘‘‘‘

§Clisb Jones, 960 F.2d-925, 936 (llth Cir.1992).

"The petltloner is cautiocned that any attempt to provide due diligence in
okjettions to this Report may not be cénsidered in the first instarice by the
distriet court. See Starks v. United States, 2010 WL 4192875 at *3 (S.D. Fla.
2010); United States v. Cadieux, 324 F.Supp. 2d 168 (D.Me. 2004) This is so
because “[P]larties must take before the magistrate, ‘not only-their kest shot hut
all of the shots.’” Borden v. Sec'y of Health & Human Servs., 836 F.2d 4, & (1%
Cir. 1987){quoting Singh wv. Superintending Sch} Commn., 593 F.Supp. 1315, 1318
(D.Me. 1984)).

138
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v. Sain, 372 U.S. 293['307 (1963); Holmes v. United States, 876
F.2d 1545, 1553 (1lth Cir. 1989), citing, Guerra v. United States,
588 F.2d 519, 520-21 (5th Cir. 1979) (holding that §2255 does not

require that the district'couft hold an evidentiary heatring every
timé a section 2255 petitioner simply dsserts a claim of
ineffective assistance of couhsel, and steting: “A hearing is not
requifed on patently‘frivolous claims or those which are based upoh
unsubperted generalizetions. Nor is a hearing requiréd where the
petitioher'érallegatiohs are affirmatiuely contradicted by the

record.”) .

VII. Certificate of Appealability

As amended effectlve December 1, 2009 §2255 Rule 11 (a)
provides that “[t]he dlStrlCt court’ must issue or deny a
certificate of appealability when it enters a final order adverse
to the appllcant," and if a certlflcate is issued “the court must
otate the spec1f1c issue or issues that’ satlsfy the show1ng
requlred by 28 U S.C. §2253(c)(A).” A tlmely notlce of appeal must
Stlll be flled even '1f ‘the court issues a certlflcate of
appealablllty Rules bovernlng §2255 Proceedlngs, Ruie 11(b), 28
u. s.C. foll. §2255. | S

'Afte.r"review"of the'rec‘o'rd“ Movant 1s not entitled to a
eeftificate"Of-aﬁpeéiebiiity. “A certlflcate of appealablllty may
issue ... only if the applicant has made a substantial showing of
the denial of -a constitutional right.” Id. 28 U.5.C. §2253(c) (2).
To merit a certificate oftappeelability{bejent must 'show that
reaeonable jurists would find debatable bothf%l} the merits of the
underlytng ciaims'and~(2) the procedu:ai~iesues he seeke to_raise.
Slack v. McDaniel, 529 U.S. 473, 478, 130 S.Ct. 1595, 146 L.Ed.2d
542 (2000). See also Eagle v. Linahan, 279 F.3d 926, 935 (l11lth dir.

i9
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. . |

2001). Because the‘§2255 motion is clearly time-barred, Movant

cannot satisfy the §i§g&,ﬁes£.,§;§gh, 529”@18.‘at 484,

As now providéd by#RulesmGovérning:§2255'Proceedings, Rule
11(a), 28 U.5.C. foll. §2255: “Befdfé éntefing the final order, the
court may direct the parties to submit arguments on :whkether a
certificate should issue.” If there is an objection to this
recommendation by either party, that party may bring this‘aEQument
to the attention of the district judge in the cobjections permitted

to this report and recommendation.

VIII. Recommendations R

Based on the forégoing, it 'is reécomflended that the motion to
vacate be’ DISMISSED ' as . time-barred; that - ‘no cgertificate of
appealability. issue; and, that this case be closed.

S I T T P T PR
" Objections td this report may be ‘filed.with the District :Judge

within fourteen days .of receipt,of a copy of the report. .

SIGNED' this 10%%“day of May, 2017:

T gNTTED STATES MAGISTRATE JUDGE
cc: Fernando Moréno; Pro Se: . C N T
Reg. Neo. (07366-104
F.C.IV - BReaumont Low: - ce L AR R
Inmate Mail/Parcels
Post Office Box 26020 .. ' - . ; Cor
Beaumont, TX 77720
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" UNITED STATES DISTRICT COURT .
SOUTHERN DISTRICT OF FLORIDA

' CASE NO. 17-60856-CIV-COHN/WHITE |
- (CASE NO. 15-60094-CR-COHN)

FERNANDO MORENO,

H

~ Movant, .
UNITED STATES OF AMERICA,
Respondent.

. / e,
ORDER ADOPTING REPORT OF MAGISTRATE JUDGE

-THIS CAUSE is before the Court upon the Report of Magistrate Judge.[DE 8] .
("Report”) submitted by United States Magistrate Judge Patrick A. White regarding
Mcvant Fernando Moreno’s Motion Under 28 U.S.C. § 2255 to Vacate, Set Aside, or
Correct Sentence [DE 1] (“Motion”). Pursuant to 28 U.S.C. § 636(b)(1), the Court has
conducted a de novo review of the Motion; the Report, Movant's Objections [DE 9], and.
the record in this case, and is otherwise advised in the premises. Upon careful
consideration, the Count will adopt the Report, overrule Movant's Objections, and deny
the Motion. . ‘ o

Afé"de'féiled‘in?thé Rebort, Movant wag charged with and pleaded guilty to
conépiracy to violate the RICO statute (Count 1), and 'cgp—_,g,pi;r,acy to possess with intent
lto distribute one kilogram or more of heroin (Count 14). I\‘A'bvaht\was' sentenced to a

- term of 120 months imprisonment to be followed by fiyei yé;rs of superviséd release.
The Judgement was entered on March 21, 2016. No direct apbeal was fileci..

Therefore, the Judgement became final on April 4, 2016. Consequently, Movant had

it S
LEdhis 3T A
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one year from the time that his conviction became final, or no later than April 4, 2017, to
file his federal habeas petition. lgg 28US.C. § 2255(f)(1 ). Movant _filed_the instant

Motion on April 25, 2017. DE 1.

Judge White concludes in the Report that the Met_ion_is unti-rnely. _Mevan_t filed
the § 2255 Motion more than one year after h_is convi]ctjo_nl becarne‘ ti_nal, and he has not
demonstrated that he is entitled to equitable tolling of the one-year limitations period.
Accordingly, Judge White recommends that _the C.0urtdisrnissthe Metton as time-
barr_ed.l T.he Geurt;ag_rees with Judge,_V}Ihite’sﬁanalys_ie\ai_nd eenelueionej, and will adopt

the Reportrnfull o

Movant ob;ects to Judge Whlte E conclusron that hrs Motron is trme barred

because factual rssues remam as to whether he is entltled to equnable tolhng Th|s

b

objection is wrthout merit. “The petrtroner has the burden of provrng entrtlement to

eqwtable tolimg by showrng that extraordmary crrcumstances that were both beyond his

}

control and unavoidable even with diligence’ prevented f|l|ng the petrtron on t|me

Jones v. United States, 304 F.3d 1035 1040 (11th Cir. 2002) (quoting Akins v. Unlted

States, 204 F.3d 1086 1090 (1 1th Crr 2000)) {emphasis in original). Movant put forth

no grounds for equrtable tolllng in hrs Motron and the only factual basis for equitable

tolling asserted in his Objections is that he did not realize that his attorney h_ad not f'iledil_

an appeal. See DE 9 5. According to Movant, “approximately one (1) month after "

sentencing” his attorney “advised Movant that he did not believe an appeal would be
successful, but did not state that he would not file an appeal.” Id. This does not
constitute the type of serious attorney misconduct constituting an “extraordinary

circumstance” preventing Movant from timely filing a habeas petition. See Holland v.

2

E)‘“Z‘ f 3

Page 2 of 3



I

. Case: 0:17-cv-60856-JIC  Document #: 10 Entered on FLSD Docket: 06!b8/2017 Page 3 of 3
Florida, 560 U.S. 631, 649--52 (2010). Nor does thexallége‘d miscommunication excuse
Movant’s failure to diligently pursue his rights. Accordingly, it is hereby |
ORDERED AND ADJUDGED as follows:
1. The Repoﬁ of Mag-istrate Judge“[DE 8] is ADO'ﬁfEb in its entirety.
5. Movant's Objections [DE 9] are OVERRULED. .
3 Tﬁé I-Vlrotion Under 28 U.S.C. § 2255 to Vacate, Set Aside, or Correct
| Séﬁ'tehCé'[DE 1] is DISMISSED as time-barred. |
4. A certificate of appéélébility is DENIED. The Court notes that pursuant to
Rule 22(b)(1) of the Federal Rules of Appellate Procedure, Movant may
" how seek a certificate of appealability from the Eleventh Circuit.
s, " The C Clerk of Court is directed to CLOSE this case for all purposes and
"DENY as moot al pending motions. | "
e DONE AND ORDERED in Chambers at Fort Lauderdale Broward County,

Florida, thls 7th day of June, 2017.

JA ES I. COHN x
Uniflad States District Judg _
Copies provided to:

United States Magistrate Judge Patrick A. White
Counsel of record via CM/ECF
Fernando Moreno (pro se)

T
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