
Case: 17-13153 Date Filed: 12/20/2017 Page: 1 of 1 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 

No. 17-13153-B 

FERNANDO MORENO, 

Petitioner-Appellant, 

versus 

UNITED STATES OF AMERICA, 

Respondent-Appellee. 

Appeal from the United States District Court 
for the Southern District of Florida 

Fernando Moreno moves for a certificate of appealability ("COA"), in order to appeal the 

denial of his 28 U.S.C. § 2255 motion to vacate sentence. To merit a COA, Moreno must 

demonstrate that "reasonable jurists would find the district court's assessment of the 

constitutional claims debatable or wrong," or that the issues "deserve encouragement to proceed 

Rather." Slack v. McDaniel, 529 U.S. 473, 484 (2000) (quotations omitted). Moreno has not 

met this standard, and his motion for a COA is DENIED. 

Is! William H. Pryor Jr. 

UNITED STATES CIRCUIT JUDGE 



Case: 0:17-cv-60856-JIC Document #: 8 Entered on FLSD Docket: 05/10/2017 Page 1 ot21 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO. 17-60856-Civ-COHN 
(15-60094-Cr-COHN) 

MAGISTRATE JUDGE P.A. WHITE 
FERNANDO MORENO, 

Movant, 

VS. REPORT OF 
MAGISTRATE JUDGE 

UNITED STATES OF AMERICA, 

Respondent. 
/ 

I. Introduction 

This matter is before the Court on the movant's pro se motion 

to vacate, filed pursuant to 28 U.S.C. §2255, attacking the 

constitutionality of his convictions and sentences for conspiracy 

to violate the RICO statute and conspiracy to possess with intent 

to distribute one kilogram or more of heroin, entered following a 

guilty plea in case no. 15-60094-Cr-Cohn. 

This cause has been referred to the undersigned for 

consideration and report pursuant to 28 U.S.C. §636(b) (1) (B), (C); 

S.D.Fla. Local Rule-l(f) governing Magistrate Judges; S.D. Fla. 

Admin. Order 2003-19; and Rules 8 and 10 Governing Section 2255 

Cases in the United States District Courts. 

No order to show cause has been issued because, on the face of 

the petition, it is evident the petitioner is entitled to no 

relief. See Rule 4,' Rules Governing Section 2255 Proceedings. 

'Rule 4 of the Rules Governing Section 2255 Petitions, provides, in 
pertinent part, that "[hf it plainly appears from the petition and any attached 
exhibits that the petitioner is not entitled to relief in the district court, the 
judge must dismiss the petition and •direct the clerk to notify the 
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Because summary dismissal is warranted and the movant is not 

entitled to post-conviction relief, no, order to show cause has been 

issued in the instant ,case and, therefore, the government was not 

required to file any additional response. See Broadwater V. United 

States, 292 F.3d 1302, 1303-04 (llthCir. 2002) (a district, court 

has the power under Rule 4 of the Rules Governing Section 22,55 

Cases to summarily dismiss a movant's claim for relief so long as 

there is a sufficient basis in the record for an appellate court to 

review the district court's decision). 

Before the Court for review are the movantts §2255 motion (Cv-

DE#l) with attached supporting memorandum and exhibits (Cv-DE#4), 

the Presentence Investigation Report ("PSI"), and Statement of 

Reasons (SOR"), along with all pertinent portions • of the 

underlying criminal file, including the plea agreement (Cr-DE#551), 

and the stipulated factual proffer (Cr-DE4552). 

II Claim 

Construing the §2255 motion liberally as afforded pro se 

litigants pursuant to Names v. Kerner, 404 U.S. 519 (1972), the 

movant raises numerous groutids for relief with multiple sub-issues 

challenging counsel's ef.fectivenesS".(Cv-DE#1).'' 

III Procedural History 
' • J ' , I 

Briefly, movant was charged with arid pleaded guilty to 

conspiracy to violate the RICO statute (Count 1), and conspiracy to 

possess with intent to distribute One kilogram or More of heroin 

petitioner ..."  

2 
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(Count 14). (Cr-DE#64,551-552) . Following a Rule 11 change of plea 

proceeding, the movant 'was adjudicated guilty and sentenced to a 

term of 120 months imprisonment, to,  be followed by 5 years 

supervised release. (Cr-DE#732) . The judgment was entered by the 

Clerk on March 21, 2016. (Cr-DE#732) . No direct appeal was 

prosecuted. Thus, the Judgment became final on Monday, ril 4, 

2016, fourteen days after the entry of the judgment, when time 

expired for filing a notice of appeal.' Consequently, the movant 

had one year from the time his conviction became final, or no later 

than April 4, 2017 3  within which to timely file this federal habeas 

petition. See Griffith V. Kentucky, 479 U.S. 314, 321, n.6 (1986); 

see also; See Downs v. McNeil, 520 F.3d 1311, 1318 (11th Cir. 

2008) (citing Ferreira v. Sec'y, Dep't of Corr's, 494 F.3d 1286, 

1289 n.1 (11th Cir. 2007) (this Court has suggested that the 

limitations period should be calculated according to the 

"anniversary method," under which the limitations period expires on 

the anniversary of the date it began to run); accord United states 

v. Hurst, 322 F.3d 1256, 1260-61 (10th Cir. 2003); United States v. 

Marcello, 212 F.3d 1005, 1008-09 (7th Cir. 2000)) . Applying the 

anniversary method to this case means petitioner's limitations 

'Where, as here, a defendant does not pursue a direct appeal, his 
conviction becomes final when the time for filing a direct appeal expires. Adams 
v. United States, 173 F.3d 1339. 1.342 n.2 '11th Cir. 1999) . On December 1, 2009, 
the time for filing a direct appeal was increased from 10 to 14 days days after 
the judgment or order being appealed is entered. Fed. R. App. P. 4(b) (1) (A) (i) . The 
judgment is "entered" when it is entered on the docket by the clerk of court. 
Fed.R.App.P. 4(b)(6). Moreover, now every day;  including intermediate Saturdays, 
Sundays, and legal holidays are included in the computation. See Fed.R.App.P. 
26(a) (1). However, since movant was sentenced prior to the effective date of the 
amendment, he had ten business days, excluding intermediate Saturdays and 
Sundays, within which to file his notice of appeal. See Fed.R.App.P. 26(a) (1) (8) 

'See Downs v. McNeil, 520 F.3d 1311, 1318 (11th Cir. 2008) (citing Ferreira 
v. Sec'y, Dep't of Corr's, 494 F.3d 1286, 1289 n.l (11th Cir. 2007) (this court 
has suggested that the limitations period should be calculated according to the 
"anniversary method," under which the limitations period expires on the 
anniversary of the date it began to run); accord United States v. Hurst, 322 F.3d 
1256, 1260-61 (10th Cir. 2003); United States v. Marcello, 212 F.3d 1005, 1008-09 
(7th Cir. 2000)); see also, 28 U.S.C. §2255. 

3 
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this relief on collateral review, a petitioner must "clear a 

significantly higher hurdle than would exist on direct appeal." 

Frady, 456 U.S. at 166, 102 S.Ct. at 1584 (rejecting the plain 

error standard as not sufficiently deferential to a final 

judgment). 

Under Section 2255, unless "the motion and the files and 

records of the case conclusively show that the prisoner is entitled 

to no relief," the court shall "grant a prompt hearing thereon, 

determine the issues and make findings of fact and conclusions of 

law with respect thereto." However, "if the record refutes the 

applicant's factual allegations or otherwise precludes habeas 

relief, a district court is not required to hold an evidentiary 

hearing."  Schriro v Landrigan, 550 US 465, 474, 127 S Ct 1933, 
167 L.Ed.2d 836 (2007). See also Aron v United States, 291 F.3d 

708, 715 (11th  Cir. 2002) (explaining that no evidentiary hearing is 

needed when a petitioner's claims äre"affirmatively contradicted 

by the record" or "patently frivolous") As indicated by the 
disdussion below, the motion and the files and records of the case 
conclusively show that movant is entitled to no relfèLthéréf6re 
no evidentiary hearing is warranted. 

In addition, the party challenging the sentence has the burden 
of showing that it is unreasonable in light of the record and the 
§3553(a) factors. United States v., Talley, 431 F.3d 784,788 (11th 

Cir. 2005). The Eleventh Circuit recognizes "that there is a range 

of reasonable sentences from which the district court may choose," 

and ordinarily expect a sentence within the defendant's advisory 

guideline range to be reasonable. Id.  - 

n. 
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V. Discussion-Timeliness 

In his §2255 motion, mbvarit alleges that his §2255 motion is 

timely because it was instituted one year and 90 days from the time 

his conviction became final. However, as will be recalled, movant's 

conviction became final on April 4, 2016, when time expired for 

filing a direct appeal. The movant waited until April 25, 2017 to 

file this •federal motion to vacate. 

From review of this §2255 motion, and from court records of 

which this Court can take judicial notice, it is apparent that this 

action is subject to dismissal as time-barred. It is now well 

settled that courts may sua sponte consider the issue of the 

timeliness of a motion to vacate. Day v. McDonough, 547 U.S. 198, 

199 (2006) (holding that District courts are permitted, but not 

obliged, to consider, sua sponte, the timeliness of a state 

prisoner's habeas petition, even after the pre-answer, initial 

screening stage of the habeas proceeding); and Jackson v. Sec'v, 

Dep't of Corr's, 292 F.3d 1347, 1349 (11th  Cir. 2002) (holding that 

the district court possesses discretion to sua sponte question the 

timeliness of a petition for the writ of habeas corpus); United 

States v. Terry, 1997 WL 662477 (N.D.NY. 10/22/97) (addressing the 

issue of timeliness under AEDPA sua sponte although the government 

did not contend petition was time-barred); Rivalta V. Artuz, 1997 

WL 401819 (S.D.N.Y. 7/16/97) (same); Scire v. United States, 1997 

WL 138991 (E.D.N.Y. 3/24/97) (same) 

The Anti-Terrorism and Effective Death Penalty Act (WAEDPA?) 

created a limitation for a motion to vacate. Pursuant to 28 U.S.C. 

§2255(f), as amended April 24, 1996, a one year period of 

limitations applies to a motion under the section. The one year 

period runs from the latest of: 

1:4 
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1308 (1111  Cir. 2009) Further, there ,must be a causal connection 

between the alleged extraordinary circumstances and the late filing 

of. the petition. See San Martin, 63 F..3d at 1267. The diligence 

required foc equitable tolling to be warranted .is reasonable 

diligence, not maximum feasible diligence." Id. (quotations 

omitted) 

For example, the Supreme. Court has 3rejected the,pontention 

that counsel's mistake in miscalculating the federaj. ,limitations 

period entitles a petitioner toi equitable tolling. See Lawrence v. 

Florida, 549 U.S. 327, 3.36-37, 127 S.Ct. 1079, 1088-89, 166 L.Ed.2d 

924 (2007•) Specifically, the Couxt has held that ."[a]ttorney 

miscalculation is simply not sufficient to warrant, equitable 

tolling, particularly in the post-conviction context where 

prisoners have no constitutionalright to counsel.'. 

Next, in Holland, the Supreme,Court, while reiterating that 

mere attorney negligence does not warrant equitable tolling, 

nevertheless held that an attorney's serious misconduct may warrant 

such tolling. 560 U.S. at 652. Thedefendant in Holland filed a pro 

se federal habeas petition after the filing deadline had already 

passed, but he contended that the statute of limitations should 

have been equitably tolled. jg.. at 635., In suppor.t,. he alleged 

that, during the two years while' his state habeas petition was 

pending before the Flrida Supreme Court, his 
, 

attorney, Mr. 

Collins, communicated with !'hini only three times;' and each time only 

by letter. j. at 63 5-36. buring this :time, Mr. Collins never met 

with him or updated him on the status of his case. j. After 

Collins argued Holland's appeal before the state supreme court, 

Holland wrote him multiple letters regarding the importance of 

filing his federal habeas petition timely: Id . at 637-39. Despite 

Holland?s attempts to communicate, Mr. Collins ultimately missed 

10 
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the filing deadline for his federal habeas petition. Id . 
at 538239• 

Once Holland ,  learned--in the prison library, not from his 
attorney-that the Florida Supreme Court had already debided his 

case and the federal 'filing deadline had passed, he immediately 

filed his own pro se federal habeaspetition. Ia. at 639. 

While the Supreme Court reiterated that "a garden variety 

claim of excusable neglect, such as a: simple miscalculation that 

leads a lawyer to miss a filing deadline, does not warrant 

equitable tolling," it concluded thatEollañd had not presented 

•such a 'garden variety claim." 560 U'.S. at 651-52 (internal 

quotation'  marks omitted). Rather, the facts of Holland's case 

presented "fat more serious instances of attorney misconduct." Id. 
The Court found that, whileM. Collins' failure to timely file 

Holland's federal habeas petition and his apparent unawareness of 

the filing deadline date suggested simple negligence, that did not 

mark the end Of Collins' failures: 

Here; Collins 'failed to file Holland's federal 
petition on time despite. Holland's many 
letters that repeatedly emphasized the 
importance of his doing so. Collins apparently 
did not do the research necessary to find out 
the proper .filing date, despite Holland's 
letters that went so far as to identify the 
applicable legal rules. Collins . failed to 
inform Holland in a timely manner about the 

• 

', ' O'tu'diaI faOt that the Florida' Supreme Cout 
'h'ad decided his-case, again de.spite:.Holland' s 
many pleas for that information. And Collins 

• failed to communicate with his client over a 
period of years, • despite various pleas from - 

Holland that Collins respond to his letters. -. 

Id. at,'652. Further, during his state :post-conviction.proceedings, 

Holland had. unsuccessfully sought to discharge his attorney, 

11 
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complaining to the I  Florida Supreme Court that there had been "a 

complete breakdown in communication," that. counsel had "not kept 

him updated on the status of his capital case," and that counsel 

had "abandoned" him. j. at 636-37 (quotation marks and brackets 

omitted) The Court concluded that under the circumstances, Mr. 

Collins' misconduct may have constituted extraordinary circum-

stances warranting equitable tolling, and remanded the case, for 

such a determination. Id. at 652..  

Two years later, in Maples v. Thomas, U.S.. .. ,132 S.Ct. 

912, .181 . L.d.2d807 (2012), the Supreme Court revisited the 

questipn, of when attorney, misconduct, may rise to the level of 

"extraordinary circumstances beyond a [petitioner's] control,'? 

albeit in the context of what it takes to establish cause to  excuse  

a state procedural bar to federal habeas relief. j. at 924. In 

Maples, the petitioner, , an, Alabama death-row inmate, had been 

represented y.,twp pro bono,.attorneys from a New York law firm and 

a local attorney recruited for the sole purpose of.allpwing the 

0ut7of75tate attorneys to be admitted.,proha.c vice. Td. at 918-12. 
While Maples', state post-onyictionpetition was pending, the two 

New York attorneys left their law firm for positions that rendered 

them ineligible to continue to represent him. Id.. at 919, .924. 

Neither, attorney, however, notified Maples of his departure. and 

resulting inability torepresent Maples. Id. at 919. Nor did either 

of them ask the state trial court,for leav,e to withdraw. or.move..for 

substitution of counsel. Id. Without the assistance of his listed 

attorneys of record, Maples did not receive timely notice of the 

denial of his state,..post,-co.nviction P!tJ0n and, as a., result,,  

failed to timely appeal . that ruling, which led to the prpcedural 

default of his claims in, federal court. Id. at 920-21. 
, 

As a result, in Maples, the Supreme Court reaffirmed the 

12 
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general rule that, "under well-settled principles of agency law," 

a petitioner "bears the risk of negligent conduct on the part of 

his [attorney]" and, for that reason, is ordinarily bound by 

counsel's failure to meet a filing deadline. Id . at 922 (quOtation 

marks omitted). The Court held, however, that "[a] markedly 

differen€ situation is presented . .. when an attorney abandons his 

client without notice" and thereby "sever [s] the principal-agent 
relationship," at which point counsel's "acts or omissions 
cannot fairly be attributed to the client." j. at 922-23 
(quotation marks and brackets omitted) . The Court concluded that 
dGunsel had abandoned Naples because, as a matter of both common 

sense and agency law principles, he was effectively "left without 

any functioning attorney of record" and had "been reduced to pro se 

status." Id. at 927: 

• The Eleventh Circuit, in Cadet v. Fla. Dep't of Cprr's, 742 

F.3d 473 (llthCir.  Jan. 31, 2014), considered Holland and Maples, 

in detethining the test for equitable tolling of the AEDPA's 

statute of limitations period, where a petitioner alleges the late 

filing was caused by his attorney's conduct. The Eleventh Circuit 

held that "attorney negligence, however gross or egregious, does 

not qualify as an 'extraordinary circumstance' for purposes of 

equitable tolling; abandonment of the attorney-client relationship; 

such as may have occurred in Holland, is required." Cadet, 742 F.3d 

at 481-92; a€ **8  (footnote' omitted). 

Unlike the situation in Holland, the circumstances in this 

casedo not involve attorney misconduct. Rather, if movant attempts 

to argue that he is an unskilled layperson who has limited 

knowledge of the law and is, therefore, entitled to liberal 

13 
2- 
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period, notwithstanding, petitioner has failed to make a 

substantial showing of actual innocence. 
- 

Were "actual innocence" an exception to the application of the 

one-year limitations provisions of §2255, • the Court would . still be 
precluded from reviewing the claim presented  ..in  the instant 

petition on the merits. "To establish actual innocence, [a habeas 

petitioner] must demonstrate that . . . 'it is more likely than. pot 

that no reasonable [trier of fact] would have convicted him.' 

Schlup v. Delo, 513 U.S. 298, 327-328, 115 S.Ct. 851, 867-868, 130 

L.Ed.2d 808 (1995) ." Bousley v. United States, 523 U.S. 61.4, 623 

(1998). [T] he 5ch1up standard is demanding and permits review only 

in the "'extraordinary' case." House v. Bell, 547 U.S. 518, 538 

( 2006 ) . . 
. . 

- 
.. -..., . . . 

Courts have emphasized that actual innocence means factual 
innocence, not mere legal insufficiency. j.; see also llich  v. 

Head, 209 F.3d 1257 (ii Cr. 2000); Lee v. Kemna, 213 F.3d 1037, 

1039 (8 Cir.2000); Lucidore v. New York State Div. of Parole 209 

F.3d 107 (2 Cir. 2000) (citing 5ch1up v. Delo, 513 ' U.S. 298, 299, 

(1995) ; Jones v. United States, 153 F.3d 1305 (11 Cir. 1998) (holding 

that appellant must establish that in light of all the evidence, it 

is more likely than not 
- 
that no reasonable juror would have 

convicted him) . see also Bousley, 523 U.S. at 623-624; Doe v. 

Menefee, 391 F.3d 147, 162 ,(2 Cir. 2004) ("As Schlup.iakqs clear,. 

the issue before [a federal district] court is not legal innocence 

but factual innocence.") 

To be credible, a claim of actual innocence requires .the 

movant to "support his allegations of constitutional error with new 

reliable evidence--whether it be exculpatory scientifiO evidence, 

trustworthy eyewitness accounts, or critical physical 

IR 

E-417  9 ,  1 -2- 
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evidence--that was not presented at trial." Schlup 'v. Delo, 513 

U.S. at 324. All things considered, the evidence must undermine the 

Court's confidence in the outcome of the trial. Id. at 316. No such 

showing has been made here. Even if such an exception exists, the 

movant has 'failed to make the requisite showing of actual innocence 

that would support consideration of his untimely motion to vacate 

on the merits. On the record before this court, no fundathental 

miscarriage of justice will result by time-barring this federal 

petition. 
I 

Movant has, therefore, not made the threshold showing of 

actual innocence.' In other 'words; mbant has not presented 

sufficient evidence to undermine the court's confidence in the 

outcome of his criminal proceedings. See Milton v. Sec'v, Dep't of 

Corr's, 347 Fed.Appx. 528, 531-532 (11th  Cir. 2009) (unpublished) 

(holding that affidavits proffered by pro Se habeas petitioner were 

ihsuiPficien't to establish actual innocence of 'murder, as would 

allegedly ha'e created' an e'xcetIôn to one-year limitations period, 

because ' affidavits were, pe'sented more than - ten years after murder 

and eight years 'after pétitionér's trial, the àffiants were in most 

cases aware of the alleged factth to which they attested before 

petitioner's trial, the affidavits were either not new evidence or 

were of questionable reliability, and none of the evidence negated 

petitioner's confession or his taped conversation with the victim's 

mother whéi'ein 'h'imlicated ariother'iridividual in the murder). 

Under the totality of the circumstances present here, the 

movant's dilatory behavior cannot qualify him for equitable 

tolling'. As a result of movant's failure to diligently pursue his 

right's, he has failed to demonstrate that he qualifies for 

equitable 'or statutory' tolling. ConSequently, this §2255 motion 

should' be dismissed as time-barred. 

17 
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. S 

This Court is mindful of the Clisby .6  rule that requires 

district courts to address and resolveall claims raised in habeas 

proceedings, regardless of whether relief is granted or denied. 

Clisby, 960 F'-2d at 935-36 (involv,ing,a 28 U.S.C. §2254 petition 

filed by a state prisoner); see Rhode v. United States, 583 F.3d 
1289, 1291 (11th Cir. 2009) (holding that Clisby applies .to2255 

proceedings.). However, nothing in Clisby requires, much less 

suggests, consideration of claims or,  arguments raised for the first 

time in objections. Therefore, to the extent the movant attempts to 

raise arguments or further factual support for statutory, or 

equitable tolling, the court should exercise its discretion and 

refuse to consider, the arguments not raised before the magistrate 
o 

judge in the first instance.' 
. 

VI Evidentiary Hearing 

Movant is also not entitled to an evidentiary hearing on the 

claims raised in this proceeding. Movant has the burden of 

establishing the, need for an evidentiary hearing, and, he would only 

be entitled to a hearing if his allegations, if proved, would 

establish his right to collateral relief. See.  Schriro v. Landriqan, 

550 U.S. 465, 127 S.Ct. 1933, 1939-40, 127 S.Ct. .1933 

(2007) (holding that if record refutes the factual allegations in 

the petition or otherwise precludes habeas relief,, a district court 
is not required to, hold an evidentiary hearing) .See also Townsend 

'Clisby v. Jones  960 F.2d925, 936 (11th Cir.1992) 
'The petitioner, is cautioned that any attempt to provide due di1igece in 

objetions to this R'epdrt'tny not be considered in the first instance by the 
district court,. See Starks v. United states, .2.010,WL 412875 at *3,  (S.D. Fla. 
2010); United states.y. Cadieux, 324 F.Supp. 2d 168 (D.Me. 20'04). This is so 
because "[P]arties  must take before the magistrate,' 'not only their  best ,shot but 
all of the shots.'" Borden v. Sec'y of 13ealth,& Human Servs., 836 F.2d 4, 6 (1" 
cit. 1987) (quoting Singh v Süberintending Sch Comm ., 593 ,F.5upp. 13I5, 1318 
(D.Me. 1984)).  

[I: 
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v. Sam, 372 U.S. 293, 307 (1963); Holmes v. United States, 876 

F.2d 1545, 1553 (11th Cir. 1989), citing, Guefra v. United States, 
588 F.2d 519, 520--21 (5th Cir. !1979)•(holding  that §2255 does not 

require that the district court hold an evidentiary hearing every 
time a section 2255 petitioner simply asserts a claim of 
ineffective assistance of counsel, and stating: "A hearing is not 
requfred on patently frivolous claims or those Which are based upon 
unsupported generalizations. Nor is a hearing required where the 
petitiohe±'s allegations are affirmatively contradicted by the 

record."): - - - 

VII. Certificate of Appealability 

As amended effective December 1, 2009, §2255 Rule 11(a) 
provides that "[t]he district court must issue or deny a 

certificate of appealability when it enters a final order adverse 
Lo theapplicant," and if a certificate is issued "the court must 
èatê '' the specific 'issue or issues that satisfy the showing 
required by 28 U.S.C. §2253(6) (2) ." A timely notice of appeal must 
still be flied, even if the court issues a certificate of 

appealability. Rules Governing §2255 Proceedings, Rule 11(b), 28 

U .S .C. ±611. §2255. 

After review of the record, Movaht is not entitled to a 
dertificatedf appealability. "A certificate of apeálablilt' may 
issue . . . only if the applicant has made a substantial showing of 
the denial of -a constitutional right." Id . 28 U.S.C.- §2253(c) (2). 
To merit a certificate of appealability, Movant must show that 

reasonable jurists would find debatable both (L) the merits of the 
underlying claims and (2) the procedural issueshe seeks to raise. 
Slack v. McDaniel, 529 U.S.. 473, 478;  i10 S.Ct. 1595, 146 L-.Ed.2d 
542 (2000) . See also Eagle v. Linahan, 279 F.3d 926, 935 (11th Cir. 

19 
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2001) . Because the §2255 motion is clearly time-barred, Movant 

cannot satisfy the S lack test Slack, 529 U.S.  at 484 

As now provided by Rules Governing §2255 Proceedings, Rule 

11(a), 28 U.S.C. foll'. §2255: "Before entering the final order, the 

court may direct the parties to submit arguments on whether a 

certificate should issue." If there is an objection to this 

recommendation by either party, that party may bring this argument 

to the attention of the district judge in the objections permitted 

to this report and recommendation. - 

VIII. Recommendations 

Based on the'forAOin,- it'i-- rcomthended that the motion to 

vacate ':be DISMISSED as ; time-hared; that. no, oetfir<ate of 

appealability, issue; and, that this case be closed. 

I Objct'ions td this report thab'a  'filed .ith the Uist:rittJudge 

within fourteen days of recip.ofacopy of the report. 

SIGNEd' this 10 ay d1 iay, 20'1T; 

cc: Fernando More-ñoi flo --Se ' - 

Reg. No. 07366-104 
F.C.I--:Beaumolt-Ldw .•- 

Inmate Mail/Parcels 
Post Office Box 26,02O -- ' - - 

Beaumont, TX 77720 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO. 17-60856-CIV-COHNIWHITE 
(CASE NO. 15-60094-CR-COHN) 

FERNANDO MORENO, .;. 

Movant, 

V. . ,' ..... . . , . . 

UNITED STATES OF AMERICA, . . 

Respondent. 
 

ORDER ADOPTING REPORT OF MAGISTRATE JUDGE 

THIS CAUSE is before the Court upon the Report of Magistrate Judge. [DE 8], 

("Report") submitted by United States Magistrate Judge Patrick A. White regarding 

Movant Fernando Moreno's Motion Under 28 U.S.C. § 2255 to Vacate,  Set Aside, or 

Correct Sentencé[DE 1] ("Motion"). Pursuant to 28 U.S.C. § 636(b)(1), the Court has 

conducted a de novo review of the Mptionj  the Report, Movant's Objections [DE 9], and. 

the record in this case, and is otherwise advised in the premises. Upon careful 

consideration, the Court will adopt the Report, overrule Movant's Objections, and deny 

the Motion. 

Mdeiàilëdin the Report, Mdvant*as 'charged with and pleaded guilty to 

conspiracy to violate the RICO statute (Count 1), and conspiracy to possess with intent 

to distribute one kilogram or more of heroin (Count 14). Movant was sentenced to a 

term of 120 months imprisonment to be followed by fiè• years of supervised release. 

The Judgement was entered on March 21; 2016. No direct appeal was filed. 

Therefore, the Judgement became final on April 4, 2016. Consequently, Movant had 

c 
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one year from the time that his conviction became final, or no later than April 4, 2017, to 

file his federal habeas petition. See 28 U.S.C. § 2255(f)(1). Movant filed the instant 

Motion on April 25, 2017. DE 1. 

Judge White concludes in the Report that the Motion is untimely. Movant filed 

the § 2255 Motion more than one year after his conviction became final, and he has not 

demonstrated that he is entitled to equitable tolling of thp oneyear limitations period. 

Accordingly, Judge White recommends that the Court dismiss the Motion as time-

barred. The Court agrees with Judge White's analysis and conclusions, and will adopt 
,. ?. 

the Report in full 
 

Movant objects to Judge White's conclusion,  that hi s,  Motion is time-barred 

because factual issues remain as to whether he is entitled to equitable tol ling. Thi s 

objection is without merit. "The petitioner has the burden of, provingentitlement to 

equitable toiling by showing that 'extraordinary circumstances, that,  were both beyond his 
- 

control and unavoidable even with diligence' preventeØ.filing the petition on time." 

Jones v. United States, 304 F.3d 1035, 1040 (11th Cir. 2002) (quoting Akins v. United 

States, 204 F.3d 1086, 1.090 (1lthCir.'2000)) (emphasis in original). Movant put forth 

no grounds for-equitable tolling  in his Motion, and the only factual basis for equitable 

tolling asserted in his Objections is that he did not realize that his attorney had not filed 

an appeal See DE 9 ¶ 5 According to Movant, "approximately one (1) month after 

sentencing" his attorney "advised Movant that he did not believe an appeal would be 

successful, but did not state that he would not file an appeal." Id. This does not 

constitute the type of serious attorney misconduct constituting an "extraordinary 

circumstance" preventing Movant from timely filing a habeas petition. See Holland v. 

2 
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Florida, 560 U.S. 631, 649-52 (2010). Nor does the alleged miscommunication excuse 

Movant's failure to diligently pursue his rights. Accordingly,  it is hereby 

ORDERED AND ADJUDGED as follows: 

The Report of Magistrate Judge [DE 8] is ADOPTED in its entirety. 

Movarit's Objections [DE 9] are OVERRULED. 

Tfié Motion under 28 U.S.C. § 2255 to Vacate, Set Aside, or Correct 

Sehténce [OE 1]  is DISMISSED as time-barred. 

A certificate of appealability is DENIED. The Court notes that pursuant to 

Rule 22(b)(1) of the Federal Rules of Appellate Procedure, Movant may 

now seek a certificate of appealability from the Eleventh Circuit. 

The Clerk of Court is directed to CLOSE this case for all purpOses and 

DENY as moot all pending motions. 

DONE AND ORDERED in Chambers at Fort Lauderdale, Broward County, 

Florida, this 7th day of June, 2017. 

4JAES.COHN 
tates District Judga\ 

Copies provided to: 
United States  Magistrate Judge Patrick A. White 
Counsel of record  via CM/ECF 
Fernando Moreno (pro Se) 
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