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UNITED STATES COURT OF APPEALS F I L E D
FOR THE NINTH CIRCUIT JAN 30 2018
MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS
UNITED STATES OF AMERICA, No. 17-35568
Plaintiff-Appellee, D.C. Nos. 3:16-cv-00468-BR
3:12-cr-00292-BR-1
V. District of Oregon,
Portland

SID EDWARD WILLIS, Jr.,
ORDER
Defendant-Appellant.

Before: NGUYEN and OWENS, Circuit Judges.
The motion for reconsideration (Docket Entry No. 7) is denied. See 9th Cir.
R. 27-10.

No further filings will be entertained in this closed case.
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UNITED STATES COURT OF APPEALS F I L E D
FOR THE NINTH CIRCUIT NOV 72017
MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS
UNITED STATES OF AMERICA, No. 17-35568
Plaintiff-Appellee, D.C. Nos. 3:16-cv-00468-BR
3:12-cr-00292-BR-1
V. District of Oregon,
Portland

SID EDWARD WILLIS, Jr.,
ORDER
Defendant-Appellant.

Before: SILVERMAN and IKUTA, Circuit Judges.

The request for a certificate of appealability (Docket Entry Nos. 3 and 4) is
denied because appellant has not shown that “jurists of reason would find it
debatable whether the [section 2255 motion] states a valid claim of the denial of a
constitutional right and that jurists of reason would find it debatable whether the
district court was correct in its procedural ruling.” Slack v. McDaniel, 529 U.S.
473, 484 (2000); see also 28 U.S.C. § 2253(¢)(2); Gonzalez v. Thaler, 565 U.S.
134, 140-41 (2012); Miller-El v. Cockrell, 537 U.S. 322,327 (2003).

Any pending motions are denied as moot.

DENIED.

WILLS CERT. PET. APP. - 002
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IN THE UNITED STATES DISTRICT CCURT

FOR THE DISTRICT OF OREGON

UNITED STATES OF AMERICA, 3:12-CR-00292-BR
(3:16-CV-00468-BR}

Plaintiff, CPINICN AND ORDER

v.
SID EDWARD WILLILIS, JR.,

Defendant.

BILLY J. WILLIAMS

United States Attorney

SCOTT M. KERIN

Assistant United States Attorney
1000 8.W. Third Avenue

Suite 600

Portland, OR 87204

(503) 727-1000

Attorneys for Plaintiff
JAMES F. HALLEY
735 S§.W. First Avenue
2 Floor
Portland, CR 97204
{503y 285-0301

Attorney for Defendant

1 - CPINION AND ORDER
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BROWN, Judge.

This matter comes before the Court on Defendant Sid Edward
Willis’s Motion {(#91) to Vacate or Correct Sentence under 28
U.8.C. § 2255, Defendant’s Zmended Motion (#929) to Vacate or
Correct Sentence”ﬁﬁdéf.égnU:S.C. § 2255, and Defendant’s Motion
(#134) for FEvidentiary Hearing. For the reasons that follow, the
Court DENIES Defendant's Motlons and DECLINES to issue a

certificate of appealability.

BACKGROUND

The Court takes the underlying facts from evidence admitted
at the May 20, 2013, evidentiary hearing on Defendant Sid Edward
Willis’s Motion to Suppress and from the case record.

On May 24, 2012, Greg Morris and his girlfriend, Clarisse
Smith, drove to a Plaid Pantry market in Southeast Portland.
Morris went into the Plaid Pantry, and Smith remained in the car.
Several minutes later Smith went into the market and told Morris
that Defendant had made threatening statements tc Smith while
displaying a handgun, and Defendant had asked Smith why Morris
was “mugging” him (i.e., giving Defendant a “weird look”). When
Morris exited the Plaid Pantry, Defendant and another man
approached Morris. Defendant pulled a handgun from his side
pocket and pointed it at Morris's chest. Defendant asked Morris

why he was “mugging” him and stated “you can't be mugging me.

2 — OPINION AND ORDER
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T'11 kill you. I'm a gangsta.” Defendant then demanded Morris
drive him to S.E. 102® Street.

Morris and Smith, however, were able to get away from
Defendant and to call 911. When officers arrived, Defendant fled
the Plaid Pantry parking lot, but he was ultimately detained a
short distance away. A police officer then brought Morris to the
area where other officers had detained Defendant. Morris
pesitively identified Defendant as the man who threatened him
with a gun and stated: “I guarantee that's the guy.” In
addition to Morris’s identification of Defendant, an officer who
reviewed the surveillance video footage at the Plaid Pantry
testified the video showed Defendant pointing his gun at Morris.

On June 5, 2012, Defendant was charged in an Indictment with
one count of Felon in Possession of a Firearm in violation of 18
U.5.C. § 222(g) (1}.

Cn May 10, 2013, Defendant filed a Motion to Suppress
Fvidence. On May 20, 2013, the Court conducted an evidentiary
hearing, heard oral argument on the Moticon to Suppress, and
denied Defendant’s Mction for the reasons stated on the record.

On July 22, 2013, Defendant pled guilty at a change-of-plea
hearing.

In his Plea Agreement Defendant agreed he "waive[d] the
right to file any ccllateral attack, including a motion under 28

U.3.C. § 2255, challenging any aspect of the conviction or

3 - CPINICN AND ORDER
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sentence on any grounds, except on grounds of ineffective
assistance of counsel.” At the change-of-plea hearing the Court
explained to Defendant that he was waiving his right to
collaterally attack his sentence on any ground other than
ineffective assistance of counsel, and Defendant stated he
understood. Defendant also agreed he "freely and veluntarily
acceptled] the terms and conditions of thle] plea offer.”

The Court concluded it was "satisfied [Defendant is] fully
competent . . . and he is making a knowing, intelligent, and
voluntary waiver of [his] rights.”

On December 23, 2013, the Court sentenced Defendant to a
term of 180 months imprisonment followed by three years of
supervised release.

On December 24, 2013, the Court entered a Judgment.

On December 26, 2013, Defendant filed an appeal of his
conviction with the Ninth Circuit.

On July 29, 2015, the Ninth Circuit affirmed Defendant’s
cenviction for Felon in Possession.

On March 14, 2016, Defendant filed a pro se Mction (#91) to
Vacate or Correct Sentence under 28 U.S.C. § 2255 in which he
alleges he received ineffective assistance from his trial
counsel, Bear Wilner-Nugent.

On June 7, 2016, Defendant filed a pro se Amended Motion

(#98) fo Vacate or Correct Sentence under 28 U.S8.C. § 2255 in

4 — QPINION AND ORDER
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which he continues to assert he received ineffective assistance
from Wilner-Nugent. Defendant also asserts he was subjected to
selective prosecution because of his race and that the prosecutor
violated his due-process rights when he failed to correct what
Defendant believes was false testimeny by Portland Police Officer
Kimberley Hubbard at the suppression hearing.

On July 6, 2016, the Court entered an Order in which it
directed Wilner-Nugent to submit information pertinent to
Defendant’s § 2255 Moticns.

On July 27, 2016, Wilner-Nugent filed a Declaration in
response to the Court’s July 6, 2016, Order.

On September 16, 2016, the Court appointed James Halley as
defense counsel.

On March 20, 2017, Defendant’s counsel filed a Memorandum in
Support of Defendant’s § 2255 Motions. The Court took
Defendant’s Motions to Vacate or Correct Sentence under
advisement on May 1, 2017.

On May 24, 2017, Defendant filed a pro se Motion for
Fvidentiary Hearing related to his Motions to Vacate or Correct

Sentence.

STANDARDS

The Supreme Court has established a two-part test to

determine whether a defendant has received constitutiocnally

5 - CPINION AND ORDER
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deficient assistance of counsel. Premeo v. Moore, 131 S. Ct. 733,
739 (2011). See also Strickland v. Washington, 466 U.3. €68,
678, 687 (1984), Under this test a defendant must not only prove

counsel's assistance was deficient, but also that the deficient
.ﬁéffgfméﬂééubféjudiced the defense. Premé; iél”é;.ct: a£”ﬁ39f"
See also Sexton v. Corner, 679 F.3d 1150, 115% (8" Cir. 2012);
Ben—Sholom v. Ayers, 674 F.3d 1095, 1100 (9% cir. 2012).

"To prove deficiency of performance, the defendant must show
counsel made errors so serious that performance fell below an
objective standard of reasonableness under prevailing
professional norms." Mak v. Blodgett, 970 F.2d 614, 618 (9%
Cir. 1992} (citing Strickland, 466 U.S5. at 687-88)). See also
Sexton, 679 F.3d at 1159 {citing Premec, 131 8. Ct. at 739). The
court must ingquire "whether counsel's assistance was reasonable
considering all the circumstances" at the time of the assistance.
Strickland, 466 U.S. at €88. See also Detrich v. Ryan, 677 F.3d
958, 973 (9™ Cir. 2012). There is a strong presumption that
counsel's assistance was adequate. Strickliand, 466 U.S. at 689.
See also Sexton, 679 F.3d at 115%., To overturn a guilty plea,
the defendant must show a "reasonable probability that, but for

counsel's errors, he would not have pleaded guilty and would have

insisted on going to trial." Hill v. Lockhart, 474 U.S5. 52, 59
(1985). See also Smith v. Mahoney, €11 F.3d 978, 988 (5 Cir.
2010) .

& - OPINION AND ORDER
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To prove prejudice "[tlhe defendant must show that there is
a reasonable probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been different."”
Strickland, 466 U.S. at ©69%4. See also Sexton, 679 F.3d at 1159-
60. "A reasonablé'éfobébility is a probability sufficient to
undermine confidence in the outcome." Strickland, 466 U.S. at
695. See also Sexton, 679 F.3d at 1160.

The court "need not determine whether counsel's performance
was deficient before examining the prejudice suffered by the
defendant." GStrickland, 466 U.3. at 697. See also Heishman v.
Ayers, 621 F.3d 1030, 1036 {9 Cir. 2010). "If it is easier to
dispose of an ineffectiveness claim on the ground of lack of
sufficient prejudice, . . . that course should be followed."
Strickland, 466 U.S. at ©97. See also Heishman, 621 F.3d at

1036.

DISCUSSION
As noted, Defendant moves to vacate or to correct his
sentence on the grounds that (1) he was selectively prosecuted
because of his race, (2) the prosecuticn violated his right to

due process, and (3) he received ineffective assistance of

counsel.

7 - CPINION AND ORDER
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I. Waiver of All Grounds Except Ineffective Assistance of
Counsel

As noted, in the Plea Agreement Defendant waived his right
to bring a § 2255 motion on any ground other than ineffective
assistance of ccunsel. The Court engaged in a thorough colloguy
with Defendant as to that fact, and Defendant indicated he
understood.

Even if Defendant had not wailved his right to assert octher
bases for collateral attack, the record does not support
befendant’s claims. For example, Defendant asserts he was
selectively prosecuted because he is African Américan and
supports his allegation by pointing ocut that the individual he
was with on the night in question, Alejandro Herrera, who is
Hispanic, was not prosecuted. The record, however, reflects
Herrera was not alleged to have possessed a firearm during the
events that formed the basis for the charge of felon in
possession, but Defendant possessed a firearm at that time.

Defendant also asserts the prosecutor violated Defendant’s
due-process rights by falling to correct Officer Hubbard’s
testimony at the suppression hearing as to which cfficers
transported Defendant to the Multnomah County Detention Center
(MCDC) aftexr his arrest. Specifically, Officer Hubbard testified
she and Officer Dereck Carmon transported Defendant to MCDC after
hig arrest. Officer Carmon, however, did not remember taking

Befendant to MCDC. In any event, the Court notes the issue of

8 - OPINION AND ORDER
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which officers brought Defendant to MCDC after his arrest was not
central or relevant to the crime charged, and the issue was
explored adequately in direct testimony at the suppression
hearing.

On this record the Court concludes Defendant waived all
grounds to bring a § 2255 Motion except ineffective assistance of
counsel and, in any event, Defendant cannot support any claim for
selective prosecution or violation of his due-process rights.

II. Ineffective Assistance of Counsel

Defendant also moves to correct his‘sentence on the ground
of ineffective assistance of counsel. Specifically, Defendant
alleges Wilner—-Nugent was ineffective when he (1) failed to
impeach Officer Hubbard as to her testimony at the suppression
hearing that she transported Defendant to MCDC, (2) failed to
impeach Officer Hubbard as to his testimony about Defendant’s
personal property taken incident to his arrest, and (3) failed to
call Cfficer John Andonian as a witness at the suppression
hearing.

A. Officer Testimony and Reports

Officer Hubbard testified at the suppression hearing
that she and Cfficer Carmon were dispatched on a call that a
recent threat with a gun had been made at S.E. Division and S.E.
162" Avenue on May 24, 2012, at 10:21 p.m. As Officers Hubbard

and Carmon drove eastbound on S.E. Division, they saw two men

9 - OPINION AND ORDER
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(Defendant and Herrera) who matched the descriptiong of the
suspects walking westbound on the opposite side of the street.
Officer Carmon made a U-turn, turned on the emergency lights, and
came to a stop pointing the vehicle at the two suspects. As the
sidewalk and Defendant moved behind some nearby bushes. Officers
Hubbard and Carmon exited the patrol car. Cfficer Hubbard drew
her gun on Herrera and ordered him to lie on the ground. Herrera
complied with Officer Hubbard’s directives, and Officer Hubbard
“proned out” Herrera and handcuffed him. At the same time
Officer Carmon loocked into the bushes with his gun drawn and
commanded Defendant to come cut. Defendant crawled out cf the
bushes and complied with Officer Carmon’s orders to lle on the
ground. After Officer Hubbard handcuffed Herrera, she helped
Cfficer Carmon handcuff Defendant and roll him onto his side to
help him get up. When Defendant rclled onte his side, the

officers found a small bag of white powder directly underneath

Defendant, which they believed contained cocaine. While Officers
Hubbard and Carmon were taking Defendant into custedy, Officer
John Billard loocked in the bushes from which Defendant had
emerged and found a revolver. Officer Hubbard, relying on the
“BOEC print of officer activity,” testified she and Officer
Carmon then transported Defendant to the East Precinct and then

to MCDC. Officer Hubbard alsoc noted on a Force Data Collection

10— OPINION AND ORDER
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Report that she did not find any items of value other than the
bindle of cecaine during her inventory of Defendant.

Cfficer Carmon’s testimony at the suppressicon hearing
regarding the events preceding and concurrent with the arrest of
- Defendant and Herrera is substantially similar to that of Officer
Hubbard. Officer Carmon, however, testified Officers Billard and
Andonian transported Defendant from the East Precinct to MCDC.
Officer Carmon also testified on cross—examination that he took
Defendant’s shoes, money, cilgarettes, and cell phone before he
placed Defendant in the patrol car. Officer Carmon’s Custody
Report reflects Officers Billard and Andonian transported
Defendant to MCDC, and Defendant “had no items of wvalue on his
person.”

‘Officer Andonian’s report of the incident does not
reflect that either Officer Andcenian or Cfficer Billard
transported Defendant to MCDC.

B. Impeachment of Officer Hubbard Regarding Transport of
Defendant to MCDC

Defendant asserts Wilner-Nugent provided him with
ineffective assistance of counsel when he failed to impeach
Officer Hubbard regarding her testimony that she transported
Defendant to MCDC.

Wilner-Nugent testifies in his Declaration that he “was
[never] presented with evidence to support a good-faith belief

that the officers were not telling the truth in their police

11- OPINICN AND ORDER
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reports or on the witness stand aboul which officer transported
[Defendant] to which destination at which time.” Decl. of Bear
Wilner-Nugent at 4 7. TIn addition, Wilner-Nugent notes the
thrust of the Motion to Suppress filed on Defendant’s behalf was
“that Defendant “was arrested based on insufficiently personalized
factors. . . . The purportedly bad impeachment was orthogonal to
this argument at the suppression hearing.” Id. at 1 8.

The record reflects the minor issues that Defendant
raises about Qfficer Hubbard’'s testimony regarding which officers
transported Defendant after his arrest dre irrelevant to the
issues the Court considered when deciding Defendant’s Motion to
Suppress; the Court, in any event, addressed the discrepancies
during the suppression hearing; and the Court, well aware of the
variations in the witnesses’ testimony, did not find any
indication of untruthfulness:

I expect that witnesses to the same event will
often have different perspectives, and this case
ign’t any different. We have minor variations
among the accounis of the officers and even the
defendant’s account. But fundamentally consistent
from the testimony of the officers and even from

the defendant’s testimony to the extent he chose
to share it with me.

I find all of the witnesses testified truthfully,
to the best of their knowledge. . . . The
officer, I have no reason to distrust, other than
in the normal run of human encounters, people
remember detalls; some don’t. One cfficer writes
down 20:51 hours when it’s 22:51 hours. There are
human errors inherent in their accounts. But

12- OPINION AND ORDER
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nobody is lying to me about the key facts here,
and T accept the key presentation as true.

Evid. Hearing Tr. (#49) at 112-13.

The Court concludes on this record that Defendant has
not established defense counsel's performance fell below an
objective standard of reasonableness under prevailing
professionzl norms with respect to the impeachment of Officer
Hubbard as to her testimony relating to Defendant’s transport to
MCDC.

C. Impeachment of Officer Hubbard Regarding Pexrsonal
Property Taken from Defendant

Defendant asserts he received ineffective assistance of
counsel when Wilner-Nugent failed to impeach Officer Hubbard with
the testimony and reports of Officer Carmon as to when or what
property was removed from Defendant. Wilner-Nugent testifies in
his Declaration that this evidence was also “orthogonal to
[Wilner-Nugent’s] argument at the suppression hearing,” and, in
any event, “0fficers Hubbard and Carmona [sic] testified
consistently and believably as to the nature of the personal
property that they seized from Mr. Willis incident to arrest.”
Wilner-Nugent Decl. at § 8.

As with Defendant’s assertion of ineffective assistance
of counsel regarding his transportation to MCDC, the record
reflects Officer Hubbard’s testimony regarding the items of

personal property that were seized from Defendant is lrrelevant

13—~ OPINION AND ORDER
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to the issues the Court, 1in any event, considered when deciding
Defendant’s Motion to Suppress;:; the Court addressed the
discrepancies during the suppression hearing; and the Court, well
aware of the variations in the witnesses’ testimony, did not find
any indication of untruthfulness.

The Court concludes on this recérd that Defendant has
not established defense counsel's performance fell below an
objective standard of reasonableness under prevailing
professional norms with respect to impeachment of Officer Hubbard
relating to the items of personal proﬁerty fhatrﬁefe seized from
Defendant.

D. Failure to Call Officer Andonian as a Witness

Finally, Defendant asserts he received ineffective
assistance of counsel when Wilner-Nugent failed to call Officer
Andonian as a witness at the suppression hearing. Defendant
contends Cfficer Andonian would have contradicted Officer
Carmeon’s fTestimony and report that Officers Andonlan and Billard
transported Defendant to MCDC.

Wilner-Nugent testifies in his Declaration that he is
“unaware of any reascn why Officer Andonian would have been a
helpful witness for the defense. Additicnally, [his] notes do
not reveal any information supplied by Mr. Willis before the
suppression hearing that would have suggested anything to the

contrary.” Wilner-~Nugent Decl. at 1 9.

14~ CPINION AND ORDER
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As noted, the issue of which officers transported
Defendant teo MCDC was tangential and irrelevant to the issues the
Court considered at the suppression hearing, and the Court
addressed the discrepancies in the officers’ testimony at the
hearing. The Court, therelfore, concludes ¢n This Técdrd that
Defendant has not established defense counsel's performance fell
below an objective standard of reasonableness under prevailing
professional norms when he declined to call Officer Andonian as a
witnessgs at the suppressicn hearing.

Accordingly, the Court concludes Defendant did not
receive ineffective assistance of counsel, and, therefore, the
Court denies Defendant's Motion to Vacate or Correct Sentence
under 28 U.S5.C. § 2255 and Defendant’s Amended Motion to Vacate
or Correct Sentence under 28 U.S.C. § 2255,

ITII. Evidentiary Hearing

Defendant moves for an evidentiary hearing to support his
Motions to Vacate or Correct Sentence.

An evidentiary hearing “is not automatically required on
every section 2235 petition.” Baumann v. United States, 692 F.2d
565, 570-71 (9% Cir. 1982). See also United States v. Reyes-—
Bosgue, 624 F. RApp’x 529, 530 (9™ Cir. 2015) (same}. A hearing
is neot required when “the files and records conclusively show
that the movant is nect entitled to relief,” United States v.

Mejia-Mesa, 153 F.3d 925, 929 (9™ Cir. 1998), or when the

15- COPINION AND ORDER
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“raecord i1s sufficiently developed for the court to conclude that
theilr claim lack[s] merit.” Joseph v. United States, 5832 F.
App’x B30, 831 (9" Cir. 2014).

“'o earn the right to a hearing” the defendant must
allege “specific facts which, if true, would entitle him to
relief.” United States v. McMullen, 98 F.3d 1155, 115% (9% Cir.
1996)., See also United States v. Leonti, 326 F.3d 1111, 1116
(9" Cir. 2003) (an evidentiary hearing is required only when “the
movant has made specific factual allegations that, if true, state
a claim on which relief could be granted”) (internal guectation
marks and citation omitted). “[Blald, concluscry or inherently
incredible assertions” do not require an evidentiary hearing.
United States v. Howard, 381 F.3d 873, 879 (9™ Cir. 2004).

The Court finds the files and records in this matter
conclusively establish Defendant is not entitled to relief and
the record is sufficiently developed for the Court to conclude
that Defendant’s claims lack merit. Accordingly, the Court

denies Defendant’s Motion for Evidentiary Hearing.

CONCLUSTON
For these reasons, the Court DENIES Motion (#91) to Vacate
or Correct Sentence under 28 U.S.C. § 2255, DENIES Defendant’s
Bmended Motion (#98) to Vacate or Correct Sentence under 28

U.S.C. § 2255, and DENIES Defendant’s Motiocn (#134) for

16~ OPINION AND ORDER
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Evidentiary Hearing. The Court finds Defendant has not made a
substantial showing of the denial of a constitutional right.
Zccordingly, the Court DECLINES tc issue a certificate of
appealability.

IT IS5 S50 ORDERED.

DATED this 9% day of June, 2017.

ANNA J. BROWK
United States District Judge

17— OPINION AND ORDER
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RECUB(T JLN1E 1050 S0P

Original Motion filed March 7, 2016. Amended 2255 Motion
Civil Rule 15(a) provides for 11bera1 amendment of
~original pleadings.

AO 243 (Rev. 5/35) MOTION UNDER 28 USC § 2255 TO VACATE, SET ASIDE, OR CORRECT
) SENTENCE BY A PERSON IN FEDERAL CUSTODY

Hnited States Bistrict Court D REGON .

N of Movant Prisoner No. Case No.
s £6064-065 3:12-cr-00292-BR-

SID EDWARD WILLIS JR. -

Place of Confinement

USP VICTORVILLE PO BOX 3900 Adelanto, CA 92301

V. SID EDWARD WILLIS JR.

UNITED STATES OF AMERICA
(name under which convicted)

\x\m MOTION

1. Name and location of court which entered the judgment of conviction under anack District of Oregonm

1000 SW Third Avenue. Portland, Or 97204.
2013.

2. Date of judgment of convictionDecember 23,

3. Length of srnn-r;cr 180 months.

Nawre of offense involved (all coums)Felon” in possession of a firearm § 922(g)

Armed Career Criminal § 924(e).

3. What was your plea? (Check one)
(a) Nat guilty ]
(b) Guilry 7

(¢) Nolo contendere

If you enterzd a guilty plea to one count or indictment, and 2 not guilty plea to another count or indicamsnt, give d=tails:

If you piead=d not guilty, what kind of trial did you have? {Check on2)

i 1) Jury 3
: h} Judge cniy |

2.

7. Did vou tasofy at the mal?
=s O No O

Did vou appzal from the judgment of conviction?
vzs J Na O !

2
3.

WILLS CERT. PET. APP. - 020
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AOQ 243 (Rev. 5/85)

9. If you did appeal, answer the following:

(3) Name of court Ninth Circuit

Afflrmed UNITED STATES v. WILLIS 610 Fed Appx 696 (9th

(b) Rcsult
2015

{c) Date of rssult JULY 29
Other than a direct appeal from the judgment of conviction and sentence, have you previously filed any pecmons.
applications or motons with respect to this judgment in any fzderal count?

Yes O No O

11. If your answer to 10 was “yes,” give the following information:

(a) (1) Name of court

(2) Nature of proceeding

(3) Grounds raised..

(4) Did you receive an evidentary hearing on your petition, application or moton?
tes O No O

(3) Result

(a) Date of result

5) As to 2ny second petition, application or motion give the same information:

(1) Name of court

t2) Narture of proczeding

3) (Grounds rausad

WILLS CERT. PET. APP. - 021
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AQ 243 (Rev, 5/35)

(4) Did you receive an evidendary hearing on your pedtion, application or moton?
Yes O No O

(3) Result

(o) Date of rzsult
(¢) Did you appeal, to an appeilate federal court having jursdiction, the result of action takzn on any petition,

application or motion? )
(1) First pedtion, etc. Yes O No O
(2) Second petition, etc. Yas O No O

(d) If you did not appeal from the adverse action on any petition. applicau’on or motion, explain briefly why you did not:

State concisely cvery ground on which you claim that you are bsing heid in violation of the constitution, laws or

I‘!
:reaties of the United States. Summarize briefly the facts supporting each ground. If necessary, you may arrach

po

cages stating additional grounds and facts supporting same.

TAUTTON: If vou fail to set forth all ground in this motion. vou may bs barred from presenring addidonal

-rounds at a later date.

“or vour tnformation, the following is a list of the most frequzndy mised grounds for relisf in these proceedings. Each
atzment preceded by a lecter constitutes a separate ground for possible relisl. You may raise any zrounds which you have
:ihar than those listed. Howevzr, you shouid raise in this motion all available grounds (relacing to this conviction) on which
~ou based vour allegations that you are being held in custody unfawrully.

Do not check any of these listed grounds. If you select one or more of these grounds for rzlief, you must alizze racts. The

noton will be returned to you if you mersly check (a) through (j) or any aneg of the grounds.
1) (Conviction obtained by piza of guilty ‘which was unlawfuily induced or not made volunurily or with undzrsanding of

*he nuture of the charge and the consequsnces »f the plza.
=} Conviction nbtainad by use of cozrcad confession.

WILLS CERT. PET. APP. - 022
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(c) Conviction obtained by use of evidencz gained pussuant to an unconsdrutional search and seizure.
(d) Convicdon obtained by use of evidence obtainad pursuant to an unlawful arrest, !

(¢) Conviction obtained by a violadon of the privilege against seif-incrimination. ‘

(f) Conviction obtained by the unconstitutional failure of the prosecution to disclose to the defendant evidence favorable |
to the defendant, -

(g) Convicdon obtained by a violation of th= protection against double jeopardy.

(h) Convicdon obtained by action of a grand or psdt jury which was unconstiutionally selectzd and impanelled.

(i) Denial of effective assistance of counsel. .

r (j» Denial of right of appeal.
A. Ground one: SEE: ATTACHMENTS .

Supporting FACTS (state brieflv without citing cases or [aw)

8. Ground wo: SEE: ATT. ENTS.

Supporting FACTS (state briefly without ciring cases or law):

SEE ATTACHMENTS.

., Ground thrae:

uoporting FACTS (state briesiy without citing cases or law):

|
WILLS CERT. PET. APP. - 023
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SEE. ATTACHMENTS.

D. Ground four:

Supporting FACTS (state briefly without citing cases or law):

e dAKRIC DV (KGN A
13. If any of the groun viously presented, state briefly what grounds were not so

isted in [2A, B, C, and D were not s
presented, and give your reasons for not presenting them: neffective assistance of counse

is best presented in a § 2255,

Do you have any petition or appeal now pending in any court as to the judgment under attack?
Y:s O Na O

Give the name and address, if known, of each attorney who represented you in the following stages of the judgment attacked

herein:

(a) At preliminary hearingRussell Barnett ITT. 1500 Sw 1st Ave Suite 780

Portland, Or 97201.
'b) At amignment and plea Bear Wilner-Nugent 620 SW 5th Ave. Portland, Or 97204

i) At mal None.

James Maher PO BOX 19973 Portland, Or 97280

(4) Al sentencing

WILLS CERT. PET. APP. - 024
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(C)Onapn;ﬁl Tonia [ Moro. 19 S, Orange St, Medford, Or 97501.

() In any post<onviction proceeding

() On appeal from any adverse ruling in a post-conviction proceeding

!

16. Were you sentenced oa more than one caunt of an indictment, or on mare than one indictmsnt, in the same court and at

)

approximately the same tme?
Yes 1 NoO
17. Do you have any fuwmre sentence to serve after you complete the sentence imposed by the judgment under amack?
Yes O No O

(a) If so, give name and locarion of court which imposed sentence to be served in the future:

(b) Give date and length of the above sentence:

{c) Have you filad, or do you contemplate filing, any petition attacking the judgment which imposed the szniznce to be

served in the future?
Yas O No O

Wherefore, movant prays that the-Court grant him all relief to which he may be 2ntitizd in this proceeding.

signature of Attorney (if any)

| AN WA,

{ Jzciare under penalty of cerjury that the rorcetxmg is tue and correct. Executad on

- Vad U, Toly 15l I
/é/V/

iznature of Movant i

—— e e oo -
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Anited States Tourts
CERTIFICATE OF SERVICE

UNITED STATES OF AMERICA VS.SID EDWARD WILLIS JR:
CASE # 3:12-cr~-00292-BR.

I, Sid Willis Jr; hereby certify under penalty of perjury
pursuant to Title 28 U.5.C. 31746 the contants as true and correct, a
complete copy of the following Motion sent to the Court and Respondent of:

District Court Clerk.
1000 S.W. Third Avepnue.

Portland, Or 97204.
Which is deemed filed on the date that it is presented to prison officials

receive it for forwarding to the United States Postal Service, under
Houston vs. Lack, 101 L.Ed.2d 245 (1988), upon the Court and served

parties to the litigation and/or his/her attorney's of record, by placing

same in a sealed, postage prepaid envelope addressed to:

and deposited same in the Legal Mail Depository for the Upited States Post
i the United States Penitentiary; siznmed this day or

Dffice, a e
’\J\M 200l

oZ2rTprEn Cr o MUMoER

Qaznactiglly Sabmiceoad,

SID WILLIS JR;

= Ca— \ Fa— 0
JAOLCOLSaEl s o rgratad Lz

/s/Sid Willis Jr;
Satictioner s fizaazurs?
2.y, : 66064-065.
D

R /LPEHEVLLLJ, Po Box S0
Vilalanto, Calitornia 2301
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ioer 40 [BLX [BRO ‘ ' -
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omE e ]

503 935-1845
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LINE

[mm . oI R,
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Oes ']lﬁS.Z?S woa. Coercion . - 5000(05/25N2 1300
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'”%.‘ POLICEBUREAU - - CUSTODY REPORT o ?ﬁ" :

#736 - Ofo. Samors Primary
,:’ Ofc. Billard Parner

. -.:f.fs-RespondedtonndiocnﬂofndistmbumwhhagunnmﬁdrdemyuSElézrdiveandSE
~+4Division. I was working oo 8 GET ride along with Ofc. Billard as my partner. W were followlng ancther

o Mu:m&umbwmonmrdﬂudswbmeewhmthcyxmdmofmamm Ofc Billard

: andlstoppedmdmstedmtalongdutwomluinmmdydg\mpom

Ofc. and:ndlhandqﬁedSBHum Imlkadhhnmmyowpmolur 1 searched hitn, Hcdidnot
{have anything of value on his person other then s cell phone. We transported himi to East Precinct for
Qoewrre. questioning by Ofc. Samora. Aftor the intarview we transported him to MCDC. ,

oves

Doaooaa

D Permon

NG - - BREeT mcrfw RUF /ST [ARGH T ST
John Andonian - 54|CEU A.  .|OBT

| 7 waine

SEW00018

WILLS CERT. PET. APP. - 041



ment

AW\

.

1Y

il 6/07/16 Page 1 of 3

o]
g -y INVESTIGATION REPORT
g i CASE NUNBER REFER CASE NUMBER [COARSFICATION S
S [ 12044558 1244571
("Q PRI | DATE / TIME REPORTED DATE /TIME OCCURRED (START) DATE / TIME OCCURRED (END) B rao ) [] 91¢9)
— K 05/24/12 2221 05/24/12 2204 05/24/12 [] PHONEAN (P)
IR LOCATION OF DCCURRENCE
B4 16226 SE Division Street (Plaid Pantry)
H PREWISE TYPE PRECINCT OF OCCURRENCE
i 370 - Business, Convenience Store East Precinct
I ONE SENTENCE SUMMARY OF INGIDENT
g : (X1) and (X2) threaten (V1) and (W1) with a handgun.
2 '» ) PERSONSuu-- sinans G KN - Parson wirowledge OW - Owner PP - Proparty Finder 58 - Sutject RP - Reporting Person VI - Victim W1 - Winess |
COPIES CODE WWHM) X - IR SEX [ RACE DOB
CIpeT VI  |MORRIS, Gregory Lamor B 1980
HOME ADDRESS oY HOME PHONE
acor. Portand
DEAST BUSINESS/SCHOOL ADDRESS MOBILE PHONE
503-839-4646
CINORTH  [C50E™ TNAME (Last, First Miocie) RACE  |DOB a
Owe WI  |SMITH, Clarisse Jane B ]-I 982
HOME ADDRESS ‘ oY HOME PHONE
o Portend
Ocat BUSINESS/SCHOOL ADDRESS T TWORK PHONE | ]MSG. PHONE | MOBILE PHONE
971-207-5707
ODHS/CHS
X1,X2, - X0 - SUSPECTS M - Missing RW - Runawsy DK - Drunk DE - Deceased AS - Attempt Sulcide ME - Mantal 8B - Subject It
novo CODE | NAME (Lawt, Firet Middie) SEX |RACE  [oos
DOovru  |X1 WILLIS, Sid Edward M |B 05/01/1979
QEcRT HOME ADORESS cY STATE |2 HEIGHT |WEIGHT |HAIR EYES STO0V7
6000 NE 80th Avenue Portland OR 57" 1250 |BLK |{BRO NO
OJoH AKAMONIKER [TWRK PHN ] M5G PHONE| MOBILE PHONE HOME PHONE
o '
OTHER DEBCRIPTION
ocs
Ooves CODE | NAME (Lasl, First Midd) RACE |ooa
X2 HERRERA, Alejandro Arturo H 1982
o e fHOME ADDRESS ciry SATE J2P HAIR EVES ’&nﬂ
o ] Hillsboro OR BLK [BRO %ﬁo
T L AKAMONKER DWRKM MSG PHONE] MOBILE PHONE HOME PHONE
] . {
] vommnescmrﬂou
o e VEHICLE  3-Stcien R-Recovered L-Locale A-Abundoned T-Towed V- Victma Vehicle X - Suspect Vehicie | - Informational M - Missing
O IDENTIFICATION DIVISIONNOTIFED? [ V€S  [INO
OUTSIDE AGENCY NOTIFIED/REFERRED Y07
ICOMPUTER}
ENTRY |PROPERTY RECEWPT NUMBER(S)
O Desk
PROPERTY  5.5TOLEN L-LOST F-FOUND D-DAMAGED K-SAFEKEEPNG R-RECOVERED  E - EVIDENCE
T DPSST | NARRATIVE-The onder of for will be:
] Person TEM 1: WA ITEM §: NJA
ITEM 2: WA ITEM 8: ADDITIONAL OFFICERS - List all afficers present and identify thelr involvement with
the Incident being reported.
T OPSSET | ITEM3: NA TEM 7: SUMMARY - A shorl surmmary ks necessary i the namative is mare then one full page
n longth,
D‘E’,:":'dla ITEM 4: ADDIMIONAL WORTHLESS DOCUMENTS - Record rmultiple worthiess documents on ITEM & NARRATIVE - List in chronokogical order, al of the relevant detalls of the inciden! and/
® fraud supplemental form. Recond In the narrative tw tolal number of worthiess or sloments of the crime or viclalion.
documents wrilen,
T BPSSY
CJ0istribution
REPORTING OFFICER(S) c T ] ASSN/DIST SUPERVISOR'S SIGNATURE
—oPssT— Shaye Samora plilion 965/962 |Jacob Clark (43501)

SEW00126
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| PORTLAND
POLICE BUREAU
sl NARRATIVE
£106 - CARMON #38197

B 08 - R/C to 16266 SE Division Street (Plaid Pantry) on a report a disturbance where a person was threatened
B! with a handgun. Dispatch advised that a black male wearing dark clothing had pointed a silver gun at the

B victim. Prior to our arrival, other officers in the area located two possible suspects at SE Division/ SE 158th
M8 Avenue. Both suspects were placed into custody. Please refer to additional reports regarding the events

Case 3:12-cr-00292-BR  Document 99-2 Filed 06/07/16 Page 2 of 3

. . PAGEOF

INVESTIGATION REPORT 2/3

HUBBARD #45126
BILLARD #44160
ANDONIAN #50654

leading to the custody. I was advised that a gun was located at the custody scene, along with a small amount
of cocaine. Refer to other reports for more information.

I amrived at the scene and contacted (VI) MORRIS, Gregory, who was now located at SE Division / SE
157th Avenue. (V1) told me that approximately 20 minutes earlier he was at the Plaid Pantry (SE 162nd /
SE Division) getting a beer when two guys threatened him and his girlfriend with a gun. (VI) said that when
he walked into the Plaid Pantry, a black male, later identified as, (X1) WILLIS, Sid walked up to his
girlfriend (WI) SMITH, Clarisse who was, at the time, sitting in the passenger seat of his vehicle. He said
(X1) asked his girlfriend "why is your man mugging me" and then produced a silver handgun and showed it
to (WI) Smith. (VI) said that (WT) then came into the store, explained what happened in the parking lot and
told them they needed to leave.

(V1) said that he walked out of the store and (X1) approached him and said "you mugging me?" He said that
(X1) then pulled out a gun from the side pocket of his hoodie sweatshirt and pointed the gun at his chest. He
said (X1)stated, "You can't be mugging me...I'll kill you...I'm a gangsta." (VI) described the gun as a large
silver revolver. (VI) said (X1) then put the gun back into his sweatshirt pocket. (VI) said that he tried to
calm (X1) down by acting friendly. (VI) said (X1) told him that he just got out of prison and that his car had
been impounded. (V1) said (X1) demanded that he drive (X1) and his friend (X2) HERRERA, Alejandro to
SE 102nd Avenue. (V) said that he continued to talk calmly to (X1); however (X1) was continuing to get
agitated. He said that (X1) was holding the gun in his sweatshirt pocket and as he said "don't make me shoot
you" he was moving the gun up and down in his pocket.

(V1) said that (X2) then walked up to him and said "you need to quit talking." (VI) said (X2) demanded that
(V1) and (WI) drive (X1) and (X2) to SE 102nd Avenue. He said that (X2) then got into his face and said
"why are you still here talking...we'll just shoot you and take your car." (VI) said that he then walked back
to his car and drove away. He said that he took his girlfriend home and then called the police.

Entry/
O Venicie

!

DOowstribution

N heavy set, black male wearing a black hoodie sweatshirt and dark pants. (VI) pointed east on SE Division

(V1) described (X2) as a skinny, bald Hispanic male that was wearing black gloves. He described (X1) as a

and said that the two guys we had in custody (approximately one block away) were the ones that threatened
him. At that time, other officers had concerns that there was a third suspect. (VI) was adamant that there
were only two suspects. In order to confirm that we had the correct suspects, I transported (VI) to SE
Division Street/ SE 158th and conducted a show up. Although, (VI) had previously told me that we had the
 right suspects in custody, I still gave him admonishments regarding the show up. When (V1) saw (X1) he
stated "I guarantee that's him," explaining that (X 1) was the subject who had possessed the gun. (VI) also
identified (X2) as the other suspect involved.

I then spoke to (W1) who told me that she was sitting in the car while (VI) went into the Plaid Pantry. She
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#] said that (XT) walked up to her and said "why is your dude mugging me?" She said that (X1) then pulled a
5] gun out of his pocket. She said that he did not point the gun at her and instead showed her that he had a gun.
#| She said that she went inside the store and told (VI) what happened. She said that when they walked out of
the store (X 1) pulled the gun out and pointed it at (VI)'s face. She said that (X1) then got into (VI)'s face

B them alone. She said that she told them that they had small children at home. (WI) said that (VT) then got
Bl into the car and they drove away.

& Officers then transported (X1) and (X2) to East Precinct where they were held for questioning.

I then went to the Plaid Pantry and viewed their sucveillance video. The video shows that (VI) and (WI)
CcenTRAL I pulled into the parking lot of Plaid Pantry at approximately 2204. After (VI) goes into the store, (X1)
Oeast  |approaches (WI) while she is still in the front passenger seat of the vehicle. After a few moments, (X1)
Onoami | Walks off camera and (WI) gets out of the vehicle and goes into the store. At approximately 2207, (VI) and
(WI) walk out of the store and (X1) approaches (VI). The video shows (X1) pointing a handgun at (V]) as
he walks off camera for a few moments. The video then shows (VI) and (WI) walking back to their car and
Ose driving away from the store. I could also see the handle of the gun sticking out of (X1)'s hoodie pocket as
Ocar he walked around in the store. I requested a copy of the video surveillance which would not be ready until
CIDHS/CHS the next day.

I then went to East Precinct to interview both suspects. I placed (X2) into an interview room where I had
DOVRY Thim read out loud the Miranda waiver, which he signed. (X2) told me that he went to the Plaid Pantry to get
DECRT  labeer. He denied that he was with anyone or talked to anyone at the store. (X2) told me that he called a girl
OJoH on the phone and had plans to walk to her place at 102nd Avenue. He denied that he threatened (VI) and
(WI) and further denied that he demanded they drive him to 1020d Avenue. I explained to (X2) that I had
video from the Plaid Pantry that showed him aggressively confronting (VI) and (WI). (X2) said that he did
 not know what to tell me because he is not an aggressive person. (X2) denied that he knew (X1). He said
Qoves  the did not talk to him at the Plaid Pantry and said that he had only been standing next to (X1) on SE

o Division Street when the police showed up. (X2) said that he was not "with" (X1) when contacted by the
a police and that he was just a random person he had never seen before.
o___ I then placed (X1) into an interview room where [ had him read out loud the Miranda waiver, which he
O signed. (X1) did not completely read aloud the waiver and stated "I know my rights." (X1) then requested a
s lawyer and I concluded my interview.
a ;
Other officers then transported both (X1) and (X2) to MCDC where they were lodged.
COMPUTER]

ENTRY | A copy of the video surveillance from the Plaid Pantry will be placed into evidence once obtained.

Refer to other officer reports for additional information.
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" |NARRATIVE
§£ |6 - Officer Hubbard #45126, Pariner

COPIES Officer Billard #44160, Cover

f)oEY Officer Andoman #50654, Cover

Officer Samora #51773, anry/lnwwﬁganun
Officer Pippen #29903, Cover

CICENTRAL
Qeast
ONORTH 12 On the above listed date and time, Officer Hubbard and I were working a partper car while assigned to
one tho Gang Enforcement Toam, We heard a call dispatchod where & subject was menaced with a gun at the

ose Plaid Pantry located at SE Division / SE 162nd and the suspests l=f on foot, westbound SE Division, We

Bear headed in that direction to se if we cou.d help locate the suspects. The suspocts were described as follows:

CIBKSH 131 - Light skinned black male, 32yo, 57, heavy, wearing a black baseball hat, black jacket. and black pants
Dovo  |with a large silver handgun

OowRu
DEoRT
QoM

$2 - Hispanic male, 20yo, black clothing

As we were coming into the area we saw twe subjects that matched the description of the the suspects

O&  lwalking westbound on SE Divigion at ahout SE 158, We turned around to siop the subjects and S1 ducked in
ocs behind a tall hedge and S2 stopped. We cxited our vohicles and Offlcer Hubbard challenged S2 whilc |
Ooves  [8lowly begao to cut the angle to see if [ could scc where S1 bad disappeared to. Whilc | was trying to locate
S1, he crawled back out from bohind the hedge, I began to give him conumands and he was compliant,
Officers Billard and Andonian arvived shortly and 1 told Officer Hubbard to go nssist them in taking S2 {nto

custody,

Officer Pippen then arrived and essisted me in koeping cover on S1 untii S2 was taken into custody. Once S2
was secure, Officer Hubbard came back to our position and we thea took S into custody. As we wetc taking
§1 into custody Officer Hubbard located what we belicved to be Cocaine undemeath the subject. Officer

n] Billard came over to our Jocation and [ told him to check behind the hedge for any zvidence and Officer
Billard loceted a gun. See thair respective reports for additional information, 91 weas pluced into our patrol
gnTRY jcar and transported to East Precinct to be intervicwed by Officer Samora.

S1 was later idontified as WILLIS Jr.. SID, who is a felon on felony probation. Based on WILLIS being a
—ppssr—{ fefon and posgessing a fircarm, he was charged with such along with possessing that loaded fircarm in
Crenoe  Inublic, based on our stop. Back at Eas: Precinct, I fleld tosted the suspected cocaine and reccived a positive
resuft for such. 1 have successfully campleted a NTIK/ODV System of Narcotics Identification, Basic

. m“',' Competency Course. WILLIS was alsa charged with PCS Tl Cocaine. The cocaine was placed into the East
Ovencn  |Precinet property room on PER #1287106.

D”'l BT IThe additional charges of Untawful Uec of & Weapon, Menacing, Disorderly Conduct, and Coercion wern
o ladded based on Officcr Samora's investigation, See Officer Samora's report for additional information.
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6-Ofc Carmon #38197-Partner

i 6-Ofc Pippen #29903-Cover/Pointed Firearm

B 6-Ofc Billard #44160-Cover/Pointed Firearm/Recovered Firearm

12-044558

M 6-Ofc Andonian #50654-Cover/Pointed Firearm
& 8-Ofc Carmen and I responded to the area of SE 162nd Ave and SE Division on a report of three subjects
SE pulling a handgun on the caller. We were advised by dispatch of the subject's description. They told us the

gg [ i first subject is a light skinned black male ,32 years old, 5'7, heavy build, wearing a black baseball cap, a
(S black jacket, black pants, and possessing a'large silver handgun. They told us the second subject was a

COPIES | Hispanic male, 20 years old, wearing black clothing. Dispatch advised the suspects fled westbound on SE

CIOET  IDivision.

[CJCENTRAL

OeAsT  [We armrived into the area from the west on SE Division. I saw two subjects matching the description given
OwnortH by dispatch walking on the south side of SE Division in front of the apartments at 15816 SE Division. As
ONE { we tumed the patrol vehicle around, the heavy set black male ran quickly toward the south behind a thick
Ose row of bushes out of our sight. I exited our patrol vehicle and pointed my firearm at the Hispanjc male who
was standing next to the row of bushes the other male had run behind, I commanded the male, later
identified as Alejandro HERRERA, to the ground. Ofc and Ofc Andonian arrived, also pointing
their guns at HERRERA. ‘Once HERRERA was lying prone on the ground, Ofc Billard and Ofc Andonian
took him into custody. ) ,

Simultaneously to my commanding HERRERA, the heavy set black came back out from behind the bushes.

Ofc Carmon pointed his firearm at the black male, later identified as Sid WILLIS. Ofc Pippen arrived and
— |also pointed his firearm at WILLIS. Once HERRERA was taken into custody, I joined Ofc Carmon and Ofc
——— |Pippen who were dealing with WILLIS. Ofc Carmon and myself took WILLIS into custody. As I rolled

WILLIS up onto his side, I observed a small bindle with white powder inside on the ground directly

underneath where WILLIS had been lying. The area where WILLIS was proned out was sparsely covered
in grass, but mostly dirt. It had been raining off and on all evening prior to our contact with WILLIS and the
ground was wet and muddy. It was not raining at the time we took WILLIS into custody. The bag was
clean and not wet, and from my observations of the ground and the packaging, I believed the bindle came
from WILLIS' person and had not been lying on the ground for any length of time. From my training and
experience, I believed the powder in the bindle to be cocaine. I gave the bindle to Ofc Carmon who
conducted a NIK test on the substance. See Ofc Carmon's report for additional.

No other items of value were found during my inventory of WILLIS. '
W
compurer] WILLIS complained to Sgt Duilio about the tightness of his handcuffs, Sgt Duilio checked WILLIS' cuff

ENTRY }and found them to be appropriately applied.
[ Desk . e
Ofc Carmon and I transported WILLIS to East Precinct. See additional reports for further.
[J Person
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6-Ofc Carmon #38197-Partner
Qea

pOovcs  [8-Ofc Carmon and [ transported Sid WILLIS and Alejandro HERRERA to MCDC. While at the intake
counter at MCDC, WILLIS spontancously hegan telling me, "I did it all! My man here didn't do anything, |
ain't na snitch.” When he was referring to "my man”, he was gesturing towards HERRERA who was
standing at the intake counter to his right. He repeatedly told us he was responsible for everything that !
occutred. Ofc Carmon reminded WILLIS how he had been read his Miranda rights end he had asked for an |
attorney. Ofc Catmon asked WILLIS if he had changed his mind about telling us his sids of the story. :
WILLIS said he didn't want to tell us what happened, and that afl we nceded to know was that he had done
everything and HERRERA had no part in it.

WILLIS then stated, "Just give me & deal, | want fiftecn years in the state, don't send me to the fods!™ He
m was insistenit ho did not want to do time: in federal prison, he wanted a deal to do fifteen years In the state
prison.

As ] was inventorying WILLIS' propersy to place it his property bag at MCDC, | came across a prescription
—sszy—{ ottle with a labe! from "Oregon Medical Marljuana Center" on it. Insido tho bottle were numerous pills.
Deemn | The jail nurse came out to look at the prescription bottle. She opened the bottie and it was full of lime groen
and purple pills with female sithouettes stamped inta them. From my training and experience, | believed the
pills to be Ecstasy. 1 seized the pills as evidence.

%

WILLIS told the nurse she could just throw the pills away. He told me they were his "pimping pills.* He
—pmegr—i said he takes them when he's "out pimping.”

[IDistipuon
* |At North Precinct | conducted a NIK {25t from item #1 on property roceipt #1293651, The substance was
)
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“ICompetency Course.

It should be noted that I have successfully completed a NIK/ODV System of Narcotios Identification, Basic
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Opinion

[*696] MEMORANDUM"

In this consolidated appeal, Sid Willis, Jr. challenges the
district court's denial of his motion to suppress evidence
in case number 3:12-cr-00292, and its imposition of a
60-month sentence for violating the terms of his
supervised release in case number 3:02-cr-00120.1 We
have jurisdiction pursuant to 28 U.S.C. § 1291, and we
affirm.

The district court did not err in denying Willis's motion to
suppress. The detention of Willis that resulted in the
officers' discovery of the [**2] relevant evidence was a
valid [*697] investigatory stop under Terry v. Ohio, 392
U.S. 1,88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968). The
aggressive means the officers used to stop Willis were
justified and did not convert the detention into an arrest
because the officers had information that Willis was
currently armed, the stop closely followed a violent
crime, and Willis fled upon seeing the officers' vehicle.
See United States v. Edwards, 761 F.3d 977, 982 (9th
Cir. 2014); cf. Green v. City & Cnty. of San Francisco,
751 F.3d 1039, 1047-48 (9th Cir. 2014). Willis concedes
that the officers had reasonable suspicion to stop him.
The stop therefore did not violate the Fourth
Amendment. See Gallegos v. City of Los Angeles, 308
F.3d 987, 990-91 (9th Cir. 2002).

AFFIRMED.

End of Document

*This disposition is not appropriate for publication and is not
precedent except as provided by 9th Cir. R. 36-3.

1We resolve Willis's challenge to his sentence in a
concurrently issued opinion. United States v. Willis, 795 F.3d
986, 2015 U.S. App. LEXIS 13200 (9th Cir. 2015).

JAMES HALLEY
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Hubbard - X 32
Q. And the time being 1:13. That's 1:13 in the morning, on
May 25th?
A. Correct.
0. And arrival at 1:26 on May 12th, 20127
A. That's correct.
MR. KERIN: Your Honor, I have no other questions.

THE COURT: Let me just ask one question, please, so
that I'm clear.

We heard in the 9-1-1 audio that the complainant was
interacting with the call taker, indicating —-- providing
information about the police seeing or being with the person
the complainant thought were the two that had been encountered.

Was it ever conveyed to you, when you were on scene,
that the complainant was actually identifying the people you
were with or the people you suspected as the two? That is to
say, before the show-up? In other words, did the dispatcher
relay to you that the complainant had told the call taker that
you were with the right two people?

THE WITNESS: (Pause, referring.) I —— I don't
recall that.

THE COURT: Thank you.

Counsel, cross.

MR. WILNER-NUGENT: Thank you, your Honor.

CROSS-EXAMINATION

BY MR. WILNER-NUGENT:

WILLS CERT. PET. APP. - 055
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Hubbard - X 26
Q. Officer, do you have a copy of your use-of-force report
with you there?
A. Yes.
Q. And you personally completed this use-of-force report?
A. Yes.
Q. In the report, you described the particular use of force
in making this arrest as pointing a firearm?
A. That is correct.
Q. And you yourself pointed a firearm, and all of the other
officers pointed their firearms at the two suspects?
A. That's correct.
0. How many officers?
A. Ah, (pause) five of us 1in total.
Q. So five —-- five to take two into custody, because that's
for your safety. Right?
A. That is correct.
Q. And the purpose of pointing a firearm, listed in this same
use of force —-- use of force data collection report, was to
make an arrest. Correct?
A. Correct.
Q. And would you agree with that purpose today, that was the
point of using force?
A. At that point we were using it to take the two suspects
that we were investigating into custody, yes.
Q. Okay. So in —-- in making an arrest, it is a fair

WILLS CERT. PET. APP. - 056
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37
Hubbard - X
summation of what you just said. Right?
A. Yes.
Q. Before you arrested Mr. Willis, you did not know anything

about the suspect in the menacing incident, other than what

dispatch told you. Correct?

A. That's correct.

0. Because you had not spoken with the complaining person?

A. No, I had not.

Q. And in fact the show-up came about six minutes after the
arrest?

A. Correct.

Q. Can you walk us through, in a little more detail, the
actions that you yourself performed with regard to -- after you

got out of the car and drew your weapon, what was the next
thing you did?

A. I gave Mr. Herrera commands.

Q. And so were you at any point personally involved in giving

Mr. Willis commands?

A. I don't believe so, because I was dealing with Mr. Herrera
while Officer Carmon was dealing with -- with Mr. Willis.
Q. Were you involved in -- after Mr. Herrera had been put

into a police car, were you involved in taking Mr. Willis into

custody?
A. Yes, I was.
Q. And specifically before he was put in the car, in addition

WILLS CERT. PET. APP. - 057
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38
Hubbard - ReD

to being cuffed, it's true, isn't it, that items were taken off

of him, like his shoes?

A. Correct.

Q. And his cash was taken off of him at that time?

A. That is -—— I don't specifically recall the —-- the order.
But it is custom —-- it's typical, prior to placing someone into

a patrol car, for the items in their pockets to be removed from

their person.

Q. And also so there were some cigarettes taken off of him?
A. If —— if that's on his property receipt from —--

Q. Well, I'm asking for the best of your memory.

A. Well, I —-- the cigarettes, I believe so.

Q. And, finally, his cell phone was also taken off of him

before being put in the patrol car, for obvious reasons?
A. I don't specifically recall.

MR. WILNER-NUGENT: Okay. Thank you. Nothing
further.

THE COURT: Anything else, Counsel?

MR. KERIN: Just very briefly.

REDIRECT EXAMINATION

BY MR. KERIN:
0. Officer Hubbard, on that same use-of-force report, the
first section says, "Perceived subject conditions, check all
that apply."

Is this where you're supposed to note why you drew

WILLS CERT. PET. APP

.- 058



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 3:12-cr-00292-BR Document 49 Filed 07/09/13 Page 54 of 128

54
Carmon - X

A. A NIK test is just a kit that -- there's multiple kits
that identify various types of drugs.

And they're identified when you put the drug in --
the suspected narcotic into the little packaging, and you break
the little glass wvial that's inside, it has a chemical reaction
with the drug —-- the suspected drug, and it changes the color.

So I used the cocaine NIK test kit. I placed a
little bit of the cocaine inside of there. I broke the little
glass vial. And it makes two color changes to —-—- one is a
pink, and the other one is blue, and then it separates. So

that indicated a positive test for cocaine.

Q. And where did you perform the NIK test at?
A. At East Precinct.
Q. And how much —-- since the time between when he was taken

into custody, at the scene, and when you did the NIK test, was
how long?
A. I'm sorry, I couldn't hear you, I was coughing.
Q. Sorry. If you could estimate the time between he was
taken into custody, at the scene, and when you performed the
NIK test, or the field test, how long was that about?
A. (Pause.) Maybe 30 to 45 minutes.
MR. KERIN: Your Honor, I have no other questions.
THE COURT: All right. Thank you.

CROSS-EXAMINATION

BY MR. WILNER-NUGENT:

WILLS CERT. PET. APP. - 059
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55
Carmon - X

Q. I'll be brief, Officer. Good afternoon.

Five officers, total, point firearms at Mr. Willis

and Mr. Herrera. Right?
A. I know that Officer Hubbard and I did.
0. And then there was Officer Billard, Officer Andoni and

Officer Pippin?

A. They show up later, yes.
Q. Of all of the officers who were on the scene, you had
three --

THE COURT REPORTER: I'm sorry. Three gentlemen?
BY MR. WILNER-NUGENT:
Q. Three officers taking one of the gentlemen into custody,
and two officers, including yourself, taking Mr. Willis into
custody?
A. Yes. We —-- we waited until they were done taking the
first suspect into custody.

Once they were done with him, then we went and took
Mr. Willis into custody.
Q. And under the circumstances, you thought that pointing a
firearm was reasonable when making an arrest?
A. Yes.

Q. And before you arrested Mr. Willis, you didn't know

anything about the suspect in the menacing incident, other than

what the dispatch was giving you by radio or by CAD?

A. Right.

WILLS CERT. PET. APP. - 060
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Carmon - X 26
Q. So, in other words, you hadn't met personally with the
complainant yet?
A. No.
Q. So can you just describe what commands you gave, again?
A. It would have been something like, Hey, I know you're in
the bushes. I saw you go in there. Come out with your hands

up. You know, Show me your hands. Things like that.
Q. And you mentioned having a firearm.
You presumably couldn't see the firearm from the

bushes. Right?

A. I could not.

Q. But you said —-- you said something about you have a gun.
You know, we've got our weapons, you've —-- we have a gun on
you. Like, what did you say about your weapon?

A. About my weapon?

Q. Did you —-- did you give any commands saying —-- in other

words, implying or saying out loud to Mr. Willis that you had a
weapon, that the police were armed?
A. No.
Q. Okay. Was it obvious from -- well, strike that.
So how many seconds of commands do you think you gave

before he came out of the bushes?

A. You know, it wasn't very long. Five to ten seconds,
maybe.
Q. Did you see him walking, at any point, behind the bushes?

WILLS CERT. PET. APP. - 061
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Carmon - ReD >
A. Did I see him walk behind the bushes?
0. Was he walking or crawling?
A. I saw him go down low, into the opening, or —-- you know,

right in the photo. And then I couldn't see him inside the

shrubs.
And when he came out, he was on his hands and knees.
Q. Would you call that crawling?
A. Yes.
Q. And then after he was proned out, they -- you handcuffed

him first. Right?

A. Yes.

0. And then after that, you took his shoes from him?

A. I think at the patrol car, we had him take his shoes off,
yes.

0. And you also had some other items taken off his person in

the patrol car, like his money, his cigarettes, his cell phone,
before he was allowed to be in the back of that patrol car?
A. Yes.

MR. WILNER-NUGENT: Nothing further, thank vyou.

THE COURT: Redirect.

REDIRECT EXAMINATION

BY MR. KERIN:
Q. Just very briefly. Officer Carmon, you filled out the
custody sheet on Mr. Willis. Is that right?

A. Yes.

WILLS CERT. PET. APP. - 062
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70
Samora - X
understand your rights?
Q. And -- and what did Mr. Willis say?
A. Well, I —- I actually had this waiver, and I had him read

it aloud. And before he finished reading all of the rights, he

looked up and said, I know my rights. I want a lawyer.

Q. Did you complete the advice of rights to him?

A. I had him sign it.

Q. And when he said he knows his rights, he wanted a lawyer,

did you terminate any questioning at that point?
A. I did.
Q. And following that, was Mr. Willis subsequently
transported to the downtown jail, or what's known as M.C.D.C.?
A. He was.
MR. KERIN: I have no other questions, your Honor.
THE COURT: Thank you.
Cross.

CROSS-EXAMINATION

BY MR. WILNER-NUGENT:

Q. Officer, i1f you just look through the sequence in your
investigation report, would you agree that you wrote things in
the sequence you experienced them, there?

A. I would.

Q. And so you would agree, then, that Officers Carmon and
Hubbard and the other officers assisting them had taken

Mr. Willis into custody before you got to interview Greg
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71
Samora - X

Morris?
A. I don't know if they actually took him into custody before
I interviewed him, but he was definitely detained, and they
were dealing with that situation at 158th while I was arriving
and talking to Mr. Morris.
Q. Let's be very specific. I'm looking at the top of page 2
out of 3 of your report.

You wrote, Prior to our arrival, other officers in
the area located two possible suspects at Southeast Division

and 158th. Correct?

A. Correct.

Q. And that means before you arrived at the Plaid Pantry.
Correct?

A. Before I arrived at 157th and Division to interview the —-

the victim.

Q. Okay. And then the next sentence, following this
incident, begins Prior to our arrival. The next sentence of
your report is, Both suspects were placed into custody, period.
A. Correct.

Q. And then a couple of sentences later you were advised a
gun was located at the custody scene, period.

A. Correct.

Q. And then you had yourself arriving at the scene and
contacting Mr. Morris, who's now located at Division and 152nd.

Correct?
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72
Samora - X

A. Correct.

MR. WILNER-NUGENT: Okay. I just wanted —-- the
sequence was important there.

Thank you. Nothing further.

MR. KERIN: No other questions, your Honor.

THE COURT: All right. Thank you, Officer. You're
free to go.

Go ahead and check to see if your witness is here.

If not, we'll take a 15-minute recess.

MR. KERIN: Thank you.

(Pause.)

THE COURT: We'll take our 15-minute recess —-

MR. KERIN: Thank you.

THE COURT: —-— ladies and gentlemen, and resume at

MR. KERIN: Thank you, your Honor.

THE COURT: Thank you.

(Recess taken.)

THE COURT: Thank you. Everyone except the witness
should be seated.

Please raise your right hand, sir.

(Witness sworn.)

THE WITNESS: I do.

THE CLERK: Please take a seat.

THE COURT: Bring yourself close in to the microphone

WILLS CERT. PET. APP. - 065
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73
Billard - D

there, please.
Tell us your full name and spell it all.
THE WITNESS: John Billard. JOHN, BILTLATZRD.
THE COURT: Thank you.
Counsel.

DIRECT EXAMINATION

BY MR. KERIN:

Q. Are you currently an officer with the Portland Police
Bureau?

A. I am.

0. And, Officer Billard, how long have you been with the

Portland Police Bureau?

A. A little over nine years.

Q. And are you currently assigned to the Gang Enforcement
Team?

A. I am.

Q. Now, I want to get you to a particular date: May 24th,

2012, at approximately 10:21 p.m.

Were you dispatched or did you respond to a call of a
suspect who had threatened another person with a handgun?
A. I did. I was working a partner car with Officer Andoni at

the time.

Q. And did --
A. I'm sorry. Go ahead.
Q. Now, you were not the first on the scene. Is that right?
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A. It was. It was collected, and I found loaded rounds in
there, various mixed brands of .357 caliber rounds.

MR. KERIN: Your Honor, I have no other questions.

THE COURT: Thank you.

Cross.

MR. WILNER-NUGENT: Yes.

CROSS-EXAMINATION

BY MR. WILNER-NUGENT:
Q. Thank you, Officer.

When you arrived, where was Mr. Willis?
A. I believe he was being proned out in the sidewalk area.
Q. So you didn't see him coming out of the bushes?
A. I couldn't say for sure where who was coming from, but --
Q. Okay.
A. —-— he was going to the ground when I saw him.
Q. Okay. And you never saw him standing up before the time
of his arrest, did you?
A. I don't think so. No.
Q. And after he was on the ground, arrested, he was
handcuffed. Correct?
A. Correct.
Q. And at this point his shoes were taken from him before he
was put in the patrol car?
A. I'm not sure if they were, but that's standard practice,

yes.
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Q. As well as his —-- his cigarettes, his money, his cell
phone, basic possessions from his pockets?
A. Correct.

MR. WILNER-NUGENT: Okay. Nothing further. Thank
you.

THE COURT: Anything else?

REDIRECT EXAMINATION

BY MR. KERIN:
Q. If you could, Officer Billard, estimate the distance
between where Mr. Willis was proned out on the ground and where
the firearm was recovered?
A. I would say probably about 15 feet, is —-

MR. KERIN: ©No other questions. Thank you.

THE COURT: All right. Thank you, sir. You're free
to go.

MR. KERIN: The Government has no other witnesses.

THE COURT: All right. Do you have any evidence you
wanted to offer?

MR. WILNER-NUGENT: Yes. Mr. Willis wishes to
testify.

THE COURT: All right. Mr. Willis, please come
forward to the witness chair.

Please raise your right hand. Face the deputy,
there, to be sworn.

(Witness sworn.)
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THE COURT: All right. Mr. Wilner-Nugent, it's your
motion, so you may proceed first with argument.

MR. WILNER-NUGENT: Thank you.

Counsel didn't have any rebuttal evidence, I —-—

MR. KERIN: No. Thank you.

THE COURT: Didn't mean to presume anything.

MR. WILNER-NUGENT: Your Honor, the argument is
largely contained within our written submission —-

THE COURT REPORTER: I need you to speak slower,
please.

MR. WILNER-NUGENT: I'm sorry.

Most of the argument is in our written submission.

I would ask the Court, for purposes of determining
whether there was probable cause to arrest Mr. Willis, to
disregard the post-arrest observations by Officer Samora.
Consistently with her testimony, I would ask that the Court
find as a fact that Officer Samora's discussion with Gregory
Morris and Clarisse Smith at the Plaid Pantry —-- or —- on
Division Street happened after, and arrest after.

Of course, backing up, analytically, the most crucial
feature of our case is that this was in fact a full-custodial
arrest and not just a stop.

And I think the Court gets there when deadly force is
threatened by the pointing of a weapon, by commands given at

night with a flashlight, at gunpoint, and the fact that there
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were five officers surrounding two men. That Mr. Willis was
handcuffed. That things were removed from his pocket.

For purposes of our motion, I think, we would ask the
Court to find that Mr. Willis is arrested at the time that he
was given commands at gunpoint when hiding in the bushes. An
arrest needs probable cause and the Court should -- you know,
the —-- the argument that we made in our memorandum, which I'l1l
really just ask the Court to consider strongly here, is that
what we have is basically a rough identification of the person,
and nothing more.

The Court should disregard the things that the
dispatcher was saying over the radio in favor of what the call
taker was taking in from the 9-1-1 caller. And since the Court
in fact got to hear the 9-1-1 call, I think that 9-1-1 call
should be considered as the real source of probable cause, or
not, as in this case. So we have, in the 9-1-1 call —--

THE COURT REPORTER: I need you to speak slower,
please.

THE COURT: Which the Court can certainly play again
for itself if it wants.

Go ahead.

MR. WILNER-NUGENT: Is a caller identifying a
250-pound, five foot seven, mixed-race person.

So Mr. Willis basically comes within that description

by about 20 percent. In other words, he's about 20 percent
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lighter.

And he —-- you know, I —-- it may or may not be a
distinction without a difference for the caller to have in fact
said the person who menaced him was mixed race. And for the
officers to all unanimously identify Mr. Willis as
African-American. But I think the point is that that kind of
disparity and that kind of vague identification falls precisely
within the ambit of case law, that I cited in my memorandum --—
and which I'1ll rest on today —-- that says that wvague
identifications like that can be enough to establish a
reasonable suspicion. But without more, it's not probable
cause.

And I just think this case rises or falls on the
officers moving too quickly to a full arrest, when they could
have easily detained Mr. Willis for further investigation; an
investigation would have potentially unfolded differently.
Unless the Court has any questions, that's our submission.

THE COURT: Thank you, Counsel. Appreciate it.

Mr. Kerin.

MR. KERIN: Thank you, your Honor.

Here, I mean, obviously, we've tried to brief it as
thoroughly as possible.

The ultimate question for the Court is it's not so
much only what the officers believe they were doing at a

particular time. But if the Court takes a step back and says,
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Were all of the officers' intrusions on Mr. Willis's liberty,
every step, were they in fact justified? And why I point that
out is an officer could say, Arrest this one right off the bat.
And a Court could say, Well, at the point that you subjectively
believed you had probable cause to arrest, you didn't, but it
could still be justified under reasonable suspicion.

Here, your Honor, really, I think we have two tracks.
Under both of them, every action that the officers did is
inherently justified, and even if I start with is there just
reasonable suspicion. Right?

Mr. Willis, in his memorandum to the Court, makes
much of the fact that whenever officers draw their guns, that
somehow that almost de factorily gets converted to any police
encounter to an arrest. And that obviously is not the case.

And the courts, when you deal with a stop and an
arrest, there isn't that bright demarcation of when is a person
arrested versus when they are stopped.

The case law is legion that a person can still be
detained on a Terry stop. And they can be detained at
gunpoint, they can be placed in the back of a patrol wvehicle,
they can be handcuffed. And that by itself does not
automatically convert it to an arrest. It has to be based on
the circumstances.

Now, if we start with this as ultimately the

Government believes there was probable cause to arrest these
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people when they saw them on the street. But starting at the
reasonable suspicion, 1s there a -- was it reasonable to
believe that Mr. Willis and Mr. Herrera were involved in
pointing a gun at someone?

Now, when we determine reasonableness of the
officers' actions to infringe upon Mr. Willis's liberty on the
street, it comes in as a threat. The threat is that we are
dealing with people that are armed and dangerous, was Officer
Hubbard's testimony. The CAD printout references the threat
being a person with a gun.

The nature of the incident, a person at a market, has
been confronted by someone who has pointed a gun at them,
either at their chest or their head.

The description that's given out, mixed race, maybe
32, about 5,6 or 5,7, not very tall, with a heavy build,
wearing a black baseball hat, a black jacket, black pants, and
then having a large silver huge handgun and being with a second
person. Because Mr. Herrera factors into this because it
starts to narrow down the other —-- the people that you're
looking for out in that community of who's involved in this.

They describe Mr. Herrera as being more Hispanic,
kind of white Hispanic -- whatever that means -- a little bit
younger, maybe 19, 20ish, and that both individuals had on all
black.

Now, I did have a chance to look at the case law that
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Mr. Wilner-Nugent submitted. The Long Beach cases that talk
about a generalized description by itself not being probable
cause. But, again, that's based on context, your Honor.

Now, if I simply said, hey, there's an individual
that is white, wearing a blue-striped suit with a red and blue
tie that's running around the community, well, that's pretty
vague.

If T say that person is currently in Judge Brown's
courtroom or has just left Judge Brown's courtroom and is found
within the same building, it narrows down my world of
possibilities.

And here, when the officers respond to them,

Mr. Willis matches the description to a tee. Now, whether he
is 190, 200, or 220, or 250, he was a heavy build.

Mr. Willis told you he was wearing a hoodie
sweatshirt. Which I would submit, if you're wearing a hoodie
sweatshirt, that may look like you've added some pounds, or
something like that. But by his own admission, he is
bi-racial. He is light-skinned. He was, as he even told you,
32 or 33 at the time of this incident. He does have a
stockier, heavy build.

He was wearing a black baseball cap that he also said
had some white and red on it, I believe. He was wearing a
black hoodie, which is referred to as a jacket. He wants to

make the distinction it's a black hoodie. With black pants.
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That is that description of the suspect. Plus he's walking
with Mr. Herrera, who is Hispanic, also dressed in all black.
And at this time of night, they are the only individuals in the
area.

I would submit that is a fair probability that
Mr. Willis was involved in criminal activity, and that's all
that's required for probable cause. But even if you drop down
to is it reasonable suspicion, well, do they have the ability
to conduct a Terry stop?

And Mr. Willis in his motion almost —-- I mean,
without conceding it, comes about as close to conceding that
there is reasonable suspicion there as he could without saying
it.

Even if he wants to start with the operative
assumption this was only reasonable suspicion, given the nature
of the phone -- of the 9-1-1 call, armed, dangerous; but then
we also factor in what Mr. Willis did at the scene.

When he sees the vehicle, he's got a subjective

explanation for that, which may be, oh, I'm a gang associate or

a gang member. I have enemies. There could be people that are
out to get me. But it's also an unmarked police vehicle that
when it does the U-turn, Mr. Willis suddenly ducks —-- ducks

behind a bush.
The issue is are the officers objectively reasonable

in saying that furtive movement factors into both risk as well
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as danger? And I would submit it does. It would not be
prudent to have the officers have to detain him and say, oh,
I'm sorry. Why did you flee us? Oh, we can only detain you if
it's because you thought we were the police. But it's okay if
you just thought we were rival gang members coming to shoot
you.

They're in a police vehicle. They turn around, they
light him up. They turn on their emergency lighting, the red
and blue lights that are flashing. Mr. Willis says at this
time of night he didn't see those. I would submit that's -—-
that kind of lacks some credibility, given that the car faces
him and the lights are flashing in the vehicle.

But even if they only had reasonable suspicion, they

certainly had enough safety concerns —-- both for themselves and
people in the community -- to take him out at gunpoint, prone
him out on the ground, and handcuff him. Even if it was to

await a subsequent on-scene identification.

But when they roll him over, they find drugs
underneath of him. That's probable cause to arrest him for a
drug crime. And it's the end of the story, at that point.

But even if we don't get to that point, while he's
proned out on the ground, Officer Billard looks in there and
sees a gun sitting right where Mr. Willis came back out.

Now, you factor into a gun into the reasonable

suspicion, and it is in fact a large silver handgun, what was
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described by the victim. You certainly, I would submit, have
probable cause at that point to arrest him, if you didn't have
it already.

You also have the issue of the on-scene
identification. Because we know from the case law, to detain
someone, to await an on-scene identification, is certainly
appropriate.

The length of the detention is appropriate as long as
the officers are investigating it. That's where all of the
information about Mr. Morris becomes relevant, because he's
relating to the officer —-- Officer Samora —-- what had happened.

And he even says, That's them right there. That's
the guy. He's a block away, and he's saying that's —-- those
are the guys. She has to kind of say, Wait. Let's do this as
an on-scene identification. Let me advise you, the person may
or may not be in custody, et cetera.

Drives him even closer, and he's like, Okay, again,
that's the guy. I'm sure of it. That's -- I mean, Mr. Willis,
he's the guy who pointed the gun at me.

Certainly, I would submit at that point there's more
than enough probable cause to arrest this -- to arrest
Mr. Willis on all of the charges that they subsequently did.

It really comes down to does drawing weapons on
someone convert a stop into an arrest? And the case law says

no, if it's reasonable.
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I would submit here it is reasonable to pull out a
gun. An individual who reportedly pulled a gun on a stranger
in a market a short time before this incident, who then takes
furtive movements and ducks behind a bush when the officers see
him and turn around to contact him, it is dangerous being a
police officer.

We know, as the officers testified, that people have
been injured. Both suspects and officers have been injured in
similar situations.

It was reasonable for them to -- to draw their
firearms and take protective measures both for themselves,

Mr. Willis, and others in the community while they investigated
further.

But I would submit the Court in this case doesn't
even have to go through all of that analysis. We are asking
for alternative findings. But I think the Court can easily
jump to —-- based on everything —-- at this point, when the
officers saw him —- this wasn't even a question to the officers
of, hey, do you think that could be the guy?

Both officers simultaneously, as they're driving past
him, look over at Mr. Willis and his partner, and they're like,
That's him.

When they turned around to contact him, they were
absolutely sure. Far beyond a fair probability that Mr. Willis

was the person that the complainant had talked about and
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identified.

And when you factor in the fact that Mr. Willis then
ducks behind the bush very quickly in that furtive movement, I
would say that seals the deal on —- that there's a fair
probability that Mr. Willis was engaged in criminal activity
right prior to the police officer contacting him.

I don't know if the Court wants me to talk about the
statements or not. I tried to brief it sufficiently.

If it does —--

THE COURT: It's up to you.

MR. KERIN: Your Honor, even if the Court says the
contact on the street was unlawful, illegal, or improper, it
does not mean that his statements at the jail get suppressed in
any sense.

The statements were voluntarily made. Mr. Willis has
had lots of prior contacts with the police. As he told the
officer, he knew his rights.

When they gave him the form to sign —-- the Miranda
form -- he said, I know my rights. I want an attorney. Fine.
And the officers respected that. They honored that. They
stopped interrogating him.

He was taken to the jail. And while he was being
booked in at the counter —-- not subject to any questioning
designed to elicit any incriminating response, Mr. Willis

blurts out, I did it all. I did it all. My partner,
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Mr. Herrera, here, is not responsible. I'm responsible.

What's important about that is in time gap, we're
about a little over three hours later in terms of time. It 1is
sufficiently attenuated.

In the interim between the detention and the
volunteered statements, he's been advised of his rights. He's
exercised his rights. His rights have been honored, and they
ceased questioning him.

When he gets to the jail booking facility, he simply
blurts out. Whether he's clearing his conscience, whatever
he's doing, it's not a product of the detention that causes it.
Because it is not a but-for test. That is not the standard in
federal court. It's whether the officers exploited, in an
illegal seizure, to get questioning.

And as the case law talks about -- I mean, obviously
the seminal case on this, the Brown case, was one where the
police officers went in purposefully with a pretext arrest in

an effort to shake someone up to basically find out what the

person knew, or their involvement in the homicide. And
rightfully, the Court had all sorts of questions —-- or problems
with that and -- but that is not this case.

The officers were faithfully executing their duties
on this case. They had a report that Mr. Willis was involved
in pointing a gun at someone. They arrested him for that

charge. Also for the possession of cocaine. They booked him
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in the jail. They took him down. They honored his invocation
of his rights. But, nonetheless, he made volunteered
statements, and they are admissible against him.

Your Honor, given the totality of the
circumstances —-- and that's what this is, is under the totality
of the circumstances. And I would submit even under the
collective knowledge doctrine -- which this Court I know has --
had argued in front of it before -- when Mr. Morris is talking
to the BOEP, the Bureau of Emergency Communications 9-1-1
personnel, and that's being relayed to dispatch, Mr. Morris is
doing on-time narration.

I see the people. That's them. The officers just
drove by them. The officers are making contact with them. The
officers have them. That is being communicated to a law
enforcement personnel. And under the collective knowledge
doctrine, the issue is, are what the officers doing, is it
reasonable under the circumstances?

And under the collective knowledge doctrine,
information given to one law enforcement official does not even
necessarily have to be transmitted to everyone if under the
circumstances, factoring in the collective knowledge of
everyone, the contact was reasonable. And here I would submit
it was.

Thank you, your Honor.

THE COURT: Thank you.
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Yes, Counsel.

MR. WILNER-NUGENT: Your Honor, with regard to
Mr. Morris, he was gone for five minutes, by his own admission,
between the alleged crime and the beginning of the 9-1-1 call.

He drove his girlfriend somewhere -- we don't know
where —-- far enough that he lost the sight of the people on
Division Street.

Mr. Willis would have not have been proned out
without being arrested, and if he had not been proned out,
there's no indication from the evidence before the Court that
any cocaine would have been discovered. So the question really
has to be was he lawfully proned out?

And this kind of total control of someone's movements
at gunpoint is an arrest. I disagree with counsel's reading of
the case law. And I ask the Court to look at the two cases
that are really on point, that I cited in my memorandum:

United States versus Robertson, and Kraus versus County of

Pierce or —-- the City of Pierce, that was a typo that I
imported from the case. That's actually County of Pierce. And
there's —— I can give you the cites, but those are in my

materials.

And again, you know, we aren't disagreeing with what
the Supreme Court said in Brown, obviously. But the touchstone
of the Brown test, those factors that the Court identified

would be helpful. But the touchstone is whether the alleged
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confession is sufficiently an act of free will to
(indiscernible) preexisting constitutional violation.

And Mr., you know, Willis, was not at the jail of his
own free will. He was not being asked booking questions by his
own free will. We can't improve very much on the discussion of
the case law that's in the material, so we'll rest there.

THE COURT: What's the cite of Kraus?

MR. WILNER-NUGENT: That's 793 F.2d 1105, looking at
pages 1108 and 1109.

And Robertson comes a year later, and —--

THE COURT: I have that one. Give me just a minute,
and I'll refresh on Kraus.

MR. WILNER-NUGENT: Thank you.

(Pause, referring.)

THE COURT: All right. I read the Kraus case
earlier, and I am now reminded about it. It is a civil rights
case and not a criminal matter.

It does clearly involve the same kinds of standards
under the Fourth Amendment. But the facts there are really
quite different from the exigency the officers were facing in
the record that's been developed here.

So let me begin there. I'm making the following
findings of fact by a preponderance of the evidence.

I expect that witnesses to the same event will often

have different perspectives, and this case isn't any different.
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We have minor variations among the accounts of the officers and
even the defendant's account.

But fundamentally consistent from the testimony of
the officers and even from the defendant's testimony to the
extent he chose to share it with me, the following scenario is
what I find to be more probably true than not for purposes of
this hearing only and not for purposes of any ultimate
resolution of the criminal charges against the defendant.

So on the evening in question, Mr. Morris and his
girlfriend were at the Plaid Pantry. And while at the Plaid
Pantry, Mr. Morris's girlfriend, Ms. Smith, was accosted by a
person who had a firearm.

She went into the store, where her boyfriend was,

Mr. Morris. Reported the event. And when Mr. Morris came out,
he himself had another -- he himself had an encounter with the
person who had threatened his girlfriend.

And in that encounter, that person pointed a firearm
at Mr. Morris and made some remarks consistent with what he had
reportedly made to the girlfriend earlier.

In both cases, with respect to this person's remarks
to the girlfriend and then to Mr. Morris directly, there was
some statement made about mugging. That is to say, looking at
the assailant in a way that the assailant found offensive.

The particulars are not germane to this issue. What

is germane is that Mr. Morris and his girlfriend each had an
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encounter with a man who had a firearm and who they perceived
as threatening; in a way that was serious enough that

Mr. Morris got his girlfriend out of there, took her home, and
then called the police.

He not only called the police, but he returned to the

area, presumably to —- to find out where this person was and to
assist the police in putting the issue to rest. So that's the
setup.

Mr. Morris calls the police, and there isn't any
dispute about what he said, because it's recorded. 1It's not

unusual that an eyewitness to an event involving a firearm gets

some facts wrong. It's a very traumatizing experience to have
a firearm pointed at you. 1Indeed, Mr. Morris described the gun
with a lot of adjectives, ending with the word, huge. This was

a significant event to Mr. Morris.

That he used 250 as the number describing the weight
of the person who pointed the gun is what he said, but that —--
that's not really that significant. The point is, he's —-- he
described a man by height.

He also used words to describe the build of that man,
and he described a person who, it turns out, as —- excuse me.
I've lost my notes here. As -- as our first officer said, fit
the description to a tee.

So what we have here is a ——- a —- a real-time report

to the police of a traumatic event by a named complainant who's
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giving information while officers are being dispatched to the
scene.

That's a very key fact that distinguishes this case
from the vague description cases that the defense relies on.

Because to the extent we have vagaries, we also have
a —— an identified complainant who's on the line and who's
continuing to provide information. And, ultimately, who's
contacted and makes an on-scene identification.

So what —-- what's very key here is that he, Morris,
reports two men involved in the encounter. He describes the
man with the gun at about 5'9, heavy build, wearing black
clothing.

A hoodie is described by Mr. Morris. A cap —-- a
baseball cap, which he describes as black. But even Mr. Willis
says, it had black on it. It was black and blue and another
color, he described today.

And Morris said he was wearing jeans, but Mr. Willis
says he was wearing sweatpants. You know, the difference
between jeans and sweatpants, to a person who's had a gun
pointed at his head, really isn't material.

It isn't that the person he saw was wearing white
pants or shorts or red clothing, but a general physical
description. All of which was verified in real time by
Mr. Morris telling not only the officer at his side but the

person he was talking to, at radio, that the -- that -- that
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the police have the two people now, down the road, within his
sight.

That the officer who was with him was trying to slow
him up and -- and prevent him from making ultimate conclusions
because she wanted to do the on-scene identification in a
procedurally proper way isn't of concern either.

Under the totality of the circumstances of
information known to the authorities at the time, while this is
happening, Mr. Morris is telling the police that he knows the
people he's —-- they're encountering are the two.

So this isn't about police responding to an
insufficient vague description. They have a specific
description. They're responding. And it happens that that
description —-—- I should say, that the witness who initiated the
call, in the first place, is verifying that the police are
encountering the two men he means to be reporting.

Now, whether they're actually the people involved or
not isn't -- isn't the issue.

The issue is what justification do the officers have
to interact at all with Mr. Willis and Mr. Herrera, there on
Southeast ——- Southeast Division, at about 158th.

Well, they have every justification in the world.
They have a hot call that just occurred involving a firearm.
They have suspect descriptions. They have a witness who's

live, who's in the area, providing information. And they go to
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the locale to where the pedestrian suspects are heading. And
they —-- the first two officers are -- are eastbound on

Division, and see two men who fit the description to a tee.

They have to stop at that point to rule out whether
these two men who, from the officers' subjective perspective,
are the two. They have to rule that -- those two out. And
they have an absolute right, under Terry, to make an
investigatory stop. So they do.

The officer turns the car as if to make a U-turn.
Doesn't quite reverse his course. But he's pointed now
southbound on an east-westbound street toward the place where
it's seen that Mr. Willis dives into the bushes.

Officers now know they have there two people who
likely are the suspects from a hot gun call that just occurred,
and they have one who's now out of their sight, who's dove --
has dived into the bushes. They don't know where the gun is at
that point.

So they have every reason to take all of the
precautions necessary for their own safety and for the safety
of anyone in the wvicinity, because now we have an escalating
situation.

A firearms's pointed at someone earlier in the
evening —-- two someones. Not so much earlier in the evening,
but minutes previous. And now no one knows where the gun is,

at least from the perspective of the officers. And someone has
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affirmatively dived out of their view, as if to return or to
escape.

It so concerned one of the officers on the scene that
she radios in order to hopefully get a perimeter at the south
side of the apartments, so that whoever went into the bushes
can't get away. Not realizing, of course, that there's a
fence, and you can't get through the fence.

So what does Terry permit?

Terry permits a detention for a reasonable amount of
time and under reasonable circumstances, so that the officers
can collect information hopefully to dissipate the suspicion.

In this case, however, the officers have the added
issue of officer safety concerns and a person who's -- who's,
from their reasonable perspective, has sought to escape an
encounter with them.

Now, Mr. Willis may very well have believed that
unmarked Crown Victoria was being driven by someone who meant
to do him harm, who was not a police officer. That's really
not relevant at this point.

The issue is what's objectively reasonable for the
police officers to perceive at that time. And as I say, it's
extremely important that a person in these circumstances is
actively trying to get away, from their perspective.

So the officers have the authority to handle this as

a high-risk encounter. This isn't a —-—- a gentle situation in
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the daylight, where they're walking down the street, and they
get to say to someone, Would you mind stopping so I can ask you
a question or two? They have, at a minimum, reasonable
suspicion to believe two people they are now encountering —--
or, I should say, one person they are now encountering and one
who's dove into the bush, were just involved in a gun threat
blocks away and minutes earlier. And that very serious concern
is what justifies the officers for their own safety and to
bring the issue to a safe resolution, to act as aggressively as
they did. That is to say, in Mr. Wilner-Nugent's words, to
prone out people on the ground.

It is not the law that proning someone out or
ordering someone to lie down on the ground until he can be
secured 1is an arrest. Under circumstances like this, it is
reasonable for officers to secure, for their own safety, the
person's movements, to ensure that they are not going to harm
anybody and they can investigate the situation.

Well, as it happens, very little investigation has to
occur, because while the defendant is crawling out of the
bushes and then directed to lie down, a gun is observed by
Officer Billard.

The defendant is handcuffed and rolled over; and
evidently, from his person, that which was described as
suspected cocaine and field tested to be the same falls out of

what they call the kangaroo pouch on a pullover hoodie.
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The officers had probable cause to arrest the
defendant when he was down on the ground, because as of that
time —-- by the time he's being picked up and rolled over —--— we
have virtually, simultaneously, Mr. Morris telling the police,
Those are the guys.

And he's the one who ran into the bush, he's the one
who comes out, and he's the one who left a gun behind.

So I —— I don't think there's any problem here at all
with the fact that the many steps that sometimes take days and
weeks and months to develop for law enforcement happened to
converge here in a matter of seconds and minutes.

He —-- officers collectively have an eyewitness saying
they have the right person. They are treating that person
appropriately in a high-risk encounter because of what happened
just before, at the event they were investigating, and by
virtue of the fact that he sought to escape from their view —--
at least from their perspective —- and the fact that a firearm
is found on the ground.

Even if they didn't have probable cause, however,
they certainly had reasonable suspicion to continue the
detention and to sort things out in a calmer way. But, as it
happened, they didn't need to because they had a witness
saying, He's the guy.

So now we have a firearm on the ground. I don't

agree that the defendant has given up standing to challenge the
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gun, especially in light of his testimony that he did not
willingly leave the gun on the ground. He didn't throw it
away. It fell out in the excitement of the moment; which is
really quite credible and consistent with the Government's own
theory about how the drugs fell out. You know, these hoodies
with their open pockets aren't a very secure way to carry
anything, and they're likely to fall out.

So I don't find that the defendant has lost standing
to challenge the gun. But the gun is there, and it's seen in
plain view, now, by the police officers.

They heat sense it, as was described. That's all
perfectly appropriate.

The defendant's taken into custody when -- I mean,

when is the magic moment when we pronounce him, quote, under

arrest? Well, it's all converging. By the time he's hooked up
and put in the police car, though, he's —-- the officers believe
he's the person who pointed the firearm at Mr. Morris. The

officers believe he's the person who possessed what looked like
cocaine.

The officers had an objectively reasonable basis for
that belief. And so they had probable cause to arrest him for
the gun felonies, for the drug felonies.

Now, there isn't any evidence that challenges -- and
I find credible the collective testimony about the advice of

rights —-- the defendant's responses to the police officers,
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none of which were coerced or elicited by the police in
violation of the defendant's assertion of rights.

So everything he said up to and including at

M.C.D.C., with respect to his -- I think someone —-- maybe it
was you, Mr. Kerin —-- used the phrase "falling on his sword."
But his statements are all voluntary. None of them are

inadmissible as a violation of the defendant's Miranda rights.
The physical evidence, the gun, the observations
around the gun, those are all admissible.
Have I missed anything?
Are there any other issues I need to address

specifically?

MR. WILNER-NUGENT: (Shakes head.) I don't think so.

MR. KERIN: For the Government, I have just a couple.

One is -- and I -- does the Court find all of the
officers credible on their entire testimony? You mentioned
credibility —--

THE COURT: I don't find any witness, including
Mr. Willis, not to be credible.

I have —- I have recited facts that I think were
established here today.

I don't find it necessary to compare one detail
against another unless it's a material detail.

Is there a particular inconsistency you're concerned

with?
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I certify, by signing below, that the foregoing is a correct
transcript of the oral proceedings had in the above-entitled
matter this 6th day of July, 2013. A transcript without an
original signature or conformed signature is not certified. I
further certify that the transcript fees and format comply with
those prescribed by the Court and the Judicial Conference of

the United States.

/S/ Amanda M. LeGore

AMANDA M. LeGORE, RDR, CRR, FCRR, CE
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

UNITED STATES OF AMERICA, No. 17-35568

Plaintiff/Appellee,

VSs. APPELLANT MOTION FOR

CERTIFICATE OF APPEALABILITY
SID EDWARD WILLIS,

Defendant/Appellant

Comes now petitioner/appellant Sid Willis, by and through counsel James F.
Halley, and moves for a certificate of appealability pursuant to FRAP 22 and 28 U.S.C.
§2253(c). Willis contends that the record establishes that he suffered constitutional
violations of two kinds during a motion to suppress hearing: violations unrelated to the
effectiveness of his trial counsel (selective prosecution on account of his race; and
denial of his rights to due process and a fair trial under the 5™, 6™ and 8" Amendments
due to the prosecution’s failure to correct false testimony); and ineffectiveness of trial
counsel in failing to adequately impeach two officers (Hubbard and Carmon), and in
failing to call a third officer (Andonian). As explained below, “jurists of reason would find
it debatable whether the petition states a valid claim of the denial of a constitutional right

and that jurists of reason would find it debatable whether the district court was correct in
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its procedural ruling." Slack v. McDaniel, 529 U.S. 473, 484 (2000); see also 28 U.S.C.
§ 2253(c)(2); Gonzalez v. Thaler, 565 U.S. 134, 140-41 (2012).
[. TIMELINESS OF THIS MOTION FOR A CERTIFICATE OF APPEALABILITY.

A motion for a certificate of appealability in the Circuit Court is due within 35 days
of the District Court’s order “(1) denying a COA in full or (2) denying a timely filed post-
judgment motion, whichever is later.” Circuit Rule 22-1(d). Here, the District Court
initially denied Willis’s §2255 motion on June 9, 2017. Opinion and Order, CR 135 at 2.
Willis then timely filed a pro se motion for reconsideration (CR 138). In a minute order

issued on September 8, 2017, the District Court wrote

The grants Defendant’s Motion to the extent that the Court reconsiders its
June 9, 2017 Opinion and Order in which it denied Defendant’s Amended
Motion ... under 28 U.S.C. §2255.... Having reconsidered Defendant’s
arguments, the Court adheres to its conclusion that there is not any legal
basis for the relief sought ... or for the Court to issue a Certificate of
Apé)eéllgbility. Accordingly, the Court adheres to its June 9, 2017 Opinion
and Order.

Minute Order, CR 142 (copy attached).

This motion for a certificate of appealability is timely pursuant to Circuit Rule 22-1
because it is being filed within 35 days of the District Court’s September 8, 2017 order
denying the motion for reconsideration.

II. PROCEDURAL BACKGROUND.

This case grew out of events on May 24, 2012 which led to the arrest of Mr. Willis
and his companion Alejandro Herrerra. The government did not prosecute Herrerra, but
it did charge Willis with being a felon in possession of a firearm in violation of the Armed
Career Criminal Act, 18 U.S.C. §§922(g)(l), 924(d) and 924(e). Before trial, Willis filed a
motion to suppress items seized (CR 37 and 39), arguing that the initial police
encounter was an arrest that lacked probable cause, rather than a Terry stop based on

reasonable suspicion. On May 20, 2013 the court held a hearing on the motion to
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suppress at which four officers testified: Kimberly Hubbard (RT1 7); Derek Carmon
(RT1 41), Shaye Samora (59) and John Billard (73)." Two officers who assisted in
taking Herrerra and Willis into custody, Officer Pippen and John Andonian did not
testify.

The court denied the motion to suppress. It ruled that the call from an identified
informant about a recent crime involving a gun, the match between the informant’s
descriptions and Willis’s and Herrerra’s appearance, the proximity in time and location,
and Willis’s movement behind the bushes, all created reasonable suspicion sufficient to
support a Terry stop. The court also found that the intensity and nature of the stop
(ordering Herrerra and Willis to the ground at gunpoint) was objectively reasonable due
to concerns for the safety of the officers. RT1 at 112:15 - 119:17. The court found that
probable cause to arrest arose when officers Hubbard and Carmon rolled Mr. Willis onto
his side in an effort to get him off the ground, and in so doing uncovered a small bindle
of what appeared to the officers to be cocaine. 119:18 — 120:23.

Mr. Willis then entered a conditional guilty plea admitting he possessed the gun
(CR 53 and 54), and the court sentenced him to 180 months in this case on December
23, 2013. Judgment, CR 68. The court also imposed a consecutive 60 month sentence
for a violation of supervised release in United States v. Willis, 3:02-cr-120-BR.?

Mr. Willis appealed the denial of his motion to suppress, and the Ninth Circuit

affirmed, writing in an unpublished memorandum opinion that:

[tlhe detention of Willis that resulted in the officers’ discovery of the
relevant evidence was a valid investigatory stop under Terry v. Ohio, 392
U.S. 1 (1968). The aggressive means the officers used to stop Willis were
justified and did not convert the detention into an arrest because the
officers had information that Willis was currently armed, the stop closely
followed a violent crime, and Willis fled upon seeing the officers’ vehicle.

1. . The transcript of the motion to suppress hearing appears at CR 49, and will be referred to here as

“RT1”. The transcript of the change of plea hearing appears at CR 75, and will be referred to here as
“RT2".

2 The Ninth Circuit vacated and remanded for resentencing on the supervised release, on the grounds
that the court had not made findings as to whether the violation conduct qualified as a crime of violence.
United States v. Willis, USCA 13-30377 (9 Cir. 2015, 11/9/2015). On March 14, 2017, this court entered
an order making that finding. United States v. Willis, 3:02-cr-120-BR, CR 202.
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United States v. Willis, USCA #13-30376 (9t Cir. 7/29/15) (citations omitted.)

The Supreme Court denied Willis’s petition for a writ of certiorari on June 28,
2016. Willis filed an initial 2255 motion on March 28, 2016, and the current amended
2255 motion on June 7, 2016. CR 99.

The amended 2255 motion makes nine claims. The issues surrounding these
claims can be grouped as follows:

Claims Other Than Ineffective Assistance of Counsel:

1. Waiver;

2. Selective prosecution on race based grounds (grounds 1 and 6);

3. Due process and fair trial violations under the 5th, 6th and 8tn
Amendment by the prosecution in failing to correct false testimony by
officer Hubbard regarding her contact with defendant at MCDC (ground 8).

Ineffective Assistance of Counsel Claims:

1. Ineffective assistance of counsel for failing to impeach officer Hubbard
regarding her testimony that she transported Willis to MCDC with the
testimony of Officers Carmon and Andonian (grounds 2, 3, 7a);
2. Ineffective assistance of counsel in failing to impeach officers Hubbard
and Carmon as to when property was taken (grounds 4, 7b, and 9);
3. Ineffective assistance of counsel in failing to call officer John Andonian
(grounds 5 and 9);

lll. THE RELEVANT TESTIMONY AND REPORTS.

A. Officer Hubbard.

Officer Kimberley Hubbard testified that on May 24, 2012 at 10:21 p.m. she and

her partner Derek Carmon were dispatched on a call about a recent threat made with a
gun at SE Division and SE 162nd Ave. RT1 7:20 — 8:8. As she and Camron drove
eastward on SE Division, they saw two men who matched the suspect descriptions
walking westbound on the opposite side of the street near SE 158t Ave. RT1 10:15 —

10:22. Officer Camron made a U-turn, and turned on the emergency lights, and came

PAGE 4 — APPELLANT MOTION FOR CERTIFICATE OF James . Hally P.C.
The Strowbridge Bldg. e 735 S.W. First Ave., 2d. Floor

APPEALABILITY Portland, OR 97204-3326

h:\willis, sid - 1296\motion for certificate of appealability.docx 10/9/2017 Tel: (503) 295-0301 Fax: (503) 228-6551

jimhalley@halleylaw.com

WILLS CERT. PET. APP. - 098



(5 of 14)
Case: 17-35568, 10/09/2017, ID: 10610353, DKtEntry: 4-1, Page 5 of 13

to a stop pointing at the two suspects. As the patrol car made the U-turn, Herrerra
remained standing on the sidewalk, and Willis moved behind some bushes. RT1 11:15
—11:24. Hubbard drew her gun on Herrerra and ordered him to lie on the ground. With
other officers, she “proned out” Herrerra and handcuffed him. RT1 17:23 — 18:10. At
the same time Carmon looked into the bushes with his gun drawn and giving commands
to come out. Willis then crawled from the bushes and complied with orders to lie on the
ground.

Once Herrerra had been cuffed, Hubbard moved to help Carmon with Willis. After
cuffing Willis, the officers rolled him on his side, and in doing so revealed a small baggie
of white powder that Hubbard believed was cocaine. RT1 19:25 — 21:8. Hubbard
testified officer Billard then looked in the bushes from which Willis had emerged and
found a silver revolver. RT1 21:18 — 21:23.

After the 911 caller had identified Herrerra and Willis, officers transported them to
the East Precinct and then to MCDC. Referring to the BOEC print of officer activity,
Hubbard testified that she and Carmon as partners in Unit 1672 arrived on scene at
10:25:51 p.m. on the 24, transported Willis to the East Precinct at 11:21 p.m., and then
transported Willis from East Precinct to MCDC between 1:13 a.m. and 1:26 a.m. on the
25" RT1 32:1, and 33:18 — 34:18.

Two reports written by Officer Hubbard are attached to the amended 2255
motion: Ex. 4, a Force Data Collection Report, and Ex. 5, a Special Report. The Force
Data Collection Report reflects that other than the bindle of cocaine, “No other items of
value were found during my inventory of Willis.” The Special Report echoes Hubbard’s
testimony that she and Carmon transported Willis to MCDC.

B. Officer Carmon.

Officer Carmon described similar events regarding the stop and arrest. RT1
42:22 — 53:14. However, he testified that Officers Billard and Andonian transported
Willis from East Precinct to MCDC. RT1 53:18 — 53:23.

On cross examination, Carmon testified that he took Willis’s shoes, money,
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cigarettes, and cell phone, and then placed Willis in the patrol car. Counsel did not
further amplify the conflict between Hubbard and Carmon regarding transport to MCDC.
RT1 54:25 — 5718.

Officer Carmon’s Custody Report is attached to the amended 2255 motion. Ex.
3. It reflects that “Officers Andonian and Billard transported Willis to MCDC without
incident and Willis had no items of value on his person.”

C. Officer Shaye Samora.

Officer Samora testified about his contacts with the complainant, Greg Morris and
his girlfriend Christine Smith. RT1 59:12 — 72:5. Samora’s report, which appears as Ex.
2 to the Amended 2255 Motion (CR 99), states that Morris said Herrerra threatened
him, saying “You need to quit talking”, demanded a ride to 102nd, and then said “why are
you still talking ... we’ll just shoot you and take your car.”

D. Officer John Billard.

Officer Billard testified that he was with his partner John Andonian, a couple
hundred feet behind Carmon and Hubbard arriving on the scene. He found the silver
revolver 6-8 feet into the hedgerow and photographed it in place. He also imaged the
gun with a heat sensitive Flir device, which showed some warmth initially and no
warmth after 20 minutes. On the basis of that heat reading, he gave an opinion that
somebody handled the gun within 20 minutes to an hour before it was found. RT1 73:7
- 83:6.

On cross examination, Billard testified that Willis was handcuffed when “proned
out” on the ground, and that it is standard practice to take shoes, money, cell phones,
cigarettes and other basic possessions before placing a suspect in a patrol car. 83:19 —
84:3.

E. Officer Andonian’s Report.

Officer Andonian’s report appears as Ex. 1 to the Amended 2255 Motion, CR 99.
Contrary to Carmon’s report, it does not reflect that either Andonion or Billard

transported Willis to MCDC.
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V. THE 2255 ALLEGATIONS AND THE DISTRICT COURT'’S RULINGS.

A. The Claims Other Than Then Ineffective Assistance of Counsel: Selective

Prosecution, and Due process and Fair Trial Violations.

1. Waiver.

The prosecution contended that Willis waived his right to bring any §2255 claim
other than ineffective assistance of counsel, and so waived his right to claim selective
prosecution. Government’s Response to Defendant’s 28 U.S.C. §2255 Petition, CR 111
at 9. The District Court agreed. CR 135, Opinion and Order at 8-9.

Waivers of collateral attack are subject to the same requirements imposed on
waivers of direct appeal: they must be knowing and voluntary. See United States v.
Wilkes , 20 F.3d 651, 653 (5th Cir. 1994) (“As a general matter therefore ... an
informed and voluntary waiver of post-conviction relief is effective to bar such relief.”) A
defendant’s appellate waiver “must be express and unambiguous .” United States v.
Hendrickson, 22 F.3d 170, 174 (7th Cir. 1994). Further, “[w]aivers of appellate rights ...
are to be applied narrowly and construed strictly against the Government.” United
States v. Hernandez, 242 F.3d 110, 113 (2d Cir. 2001) (internal quotation marks
omitted). If the court advises a defendant that he or she has a right to appeal, and the
government does not object, that may override an appellate waiver in the plea
agreement. United States v. Buchanan, 59 F.3d 914, 917 (9th Cir. 1995).

Here, there are three references to waivers in the change of plea colloquy. Near
the beginning of the colloquy, the prosecution referred to the conditional nature of
Willis’s plea, permitting him to appeal the court’s denial of his motion to suppress, and
reciting that “he is waiving his other rights to appeal, your Honor.” RT2 at 3:24 — 3:25.
Later, the court reviewed the text preceding Willis’s signature, including the statement “I
expressly waive my right to appeal, as outlined in this agreement.” Finally, the court
remarked “Mr. Willis, I'm satisfied you're fully competent today. You're making a
knowing, intelligent, and voluntary waiver of your rights.” RT2 at 36:19 — 36:21.

The District Court’s opinion regarding waiver is brief:
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As noted, in the Plea Agreement Defendant waived his right to bring a §
2255 motion on any ground other than ineffective assistance of counsel.
The court engaged in a thorough colloquy with Defendant as to that fact,
and Defendant indicated he understood.
Willis contends that the colloquy was not sufficient to establish that he knew he
was waiving claims he might bring under §2255, and that he should not be denied his
day in court on that ground now.

2. Selective prosecution on race based grounds (grounds 1 and 6).

A claim of selective prosecution alleges that the government has charged the
defendant for reasons that violate a fundamental right to equal treatment under the law.
United States v. Armstrong, 517 U.S. 456, 464 (1996). A selective prosecution claim
falls under the equal protection clause of the Fourteenth Amendment, which forbids
prosecutors from targeting an individual based upon “an unjustifiable standard such as
race, religion, or other arbitrary classification.” Oyler v. Boles, 368 U.S. 448, 456 (1962).
Making out a prima facie case requires that the defendant overcome, with “clear
evidence to the contrary,” the presumption that prosecutors act with good faith and
integrity when seeking indictments. Armstrong, 517 U.S. at 464 (internal citation
omitted). Clear evidence to contradict this “presumption of regularity,” consists of proof
that the prosecutorial decision at issue “had a discriminatory effect and that it was
motivated by a discriminatory purpose.” Id. at 465 (internal citation omitted).

To establish that the government acted with a discriminatory purpose, the
defendant must show that his prosecution “was based on an arbitrary classification such
as race, religion, or the exercise of constitutional rights.” United States v. Darif, 446 F.3d
701, 708 (7th Cir. 2006). For example, if a defendant asserts that he was prosecuted
because of his race, he must show that the actions of law enforcement were racially
motivated. See, e.g.,United States v. Jones, 159 F.3d 969, 977 (6th Cir. 1998) (finding
discriminatory intent where arresting officer mailed the defendant a postcard “of an

African American woman with bananas on her head”). To show discriminatory effect,
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the defendant must provide “some evidence” that the government declined to prosecute
similarly situated individuals outside of the protected group to which the defendant
belongs. See, e.qg., id. at 977-78 (finding that the defendant “has set forth ‘some
evidence’ tending to show the existence of discriminatory effect that warrants discovery
in his selective prosecution claim”).

Here, Willis contends that the government’s decision to prosecute him, an African
American, but not Herrerra, who is not African American, shows both the required
discriminatory intent and effect, a point highlighted by Herrerra’s threats to Morris as
reflected in Samora’s report. See Ex. 2 to Amended 2255 Motion, CR 99. Further, Willis
contends that he has a long history with AUSA Kerin which motivated this prosecution.

The District Court’s rational for rejecting Willis’s selective prosecution claim on

the merits was that

[t]he record, however, reflects Herrerra was not alleged to have
possessed a firearm during the events that formed the basis for the
charge of felon in possession, but Defendant possessed a firearm at that
time.

Opinion and Order, CR 135 at 8.

The Court’s rational, though, fails to take into account the fact that Herrerra acted
jointly with Willis, saying “why are you still talking ... we’ll just shoot you and take your
car.” Amended §2255 Petition, CR 99, Ex. 2, Samora report at p. 2. In these
circumstances, a case might be made that Herrerra and Willis jointly possessed the
gun.

3. Due Process and fair trial violations under the 5", 6" and 8" Amendments for failing

to correct Hubbard’s false testimony regarding her contact with defendant at MCDC

(ground 8).

Willis also contends that the prosecutor had a duty to correct the testimony as to

whether Hubbard had contact with Willis at MCDC, and he seeks a hearing to prove the
same.

The District Court acknowledged the inconsistency in Hubbard’s testimony, but
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rejected this claim, concluding:

In ang event, the Court notes the issue of which officer brought defendant
to MCDC after his arrest was not central or relevant to the crime charged,
and the issue was explored adequately in direct testimony at the
suppression hearing.

Opinion and Order, CR 135 at 8 — 9.

Willis contends that had the prosecutor corrected Hubbard’s error, it would have
materially affected the court’s determination of the merits of his claim that the officers
arrested him without probable cause.

B. Ineffective assistance of counsel Claims.

1. Trial Counsel Was Ineffective for failing to impeach officer Hubbard regarding her

testimony that she transported Willis to MCDC with the testimony of Officers Carmon

and Andonian (grounds 2, 3, 7a).

The record discloses a clear conflict between Hubbard and Carmon as to
whether they transported Willis from East Precinct to MCDC, yet the point was not
explored on cross examination of either withess. The District Court rejected Willis’s

claim that his lawyer was ineffective for failing to impeach Hubbard, writing:

The record reflects the minor issues that Defendant raises about Officer
Hubbard's testimony regarding which officers transported Defendant after
his arrest are irrelevant to the issues the Court considered when deciding
Defendant's Motion to Suppress; the Court, in any event, addressed the
discrepancies during the suppression hearing; and the Court, well aware
of the variations in the witnesses' testimony, did not find any indication of
untruthfulness:

| expect that witnesses to the same event will often have different
perspectives, and this case isn't any different. We have minor
variations among the accounts of the officers and even the
defendant's account. But fundamentally consistent from the testimony
of the officers and even from the defendant's testimony to the extent
he chose to share it with me. . % %

| find all of the witnesses testified truthfully, to the best of their
knowledge. The officer, | have no reason to distrust, other than in the
normal run of human encounters, people remember details; some
don't. One officer writes down 20:51 hours when it's 22:51 hours.
There are human errors inherent in their accounts. But nobody is lying
to me about the key facts here, and | accept the key presentation as

true.
Evid. Hearing Tr. (#49) at 112-13.
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The Court concludes on this record that Defendant has not established
defense counsel's performance fell below an objective standard of
reasonableness under prevailing professional norms with respect to the
impeachment of Officer Hubbard as to her testimony relating to
defendant's transport to MCDC.

Opinion and Order, CR 135 at 12 — 13.

Cross examination is one of the greatest engines for the detection of the truth.
State Farm v. Tan, 691 F.Supp. 1271 (S.D. CA 1988); 6 Wigmore, Evidence § 1838
(Chadbourn rev. 1976). Here, Willis complains the tool lay dormant when it might have
been used to undercut the arresting officers’ credibility. He seeks a hearing to prove
that the failure to cross examine fell below the Strickland standard and prejudiced him.

2. Ineffective assistance of counsel in failing to impeach officers Hubbard and Carmon

as to when property was taken (grounds 4, 7b, and 9).

Willis makes a similar argument regarding the taking of his property, contending
that Hubbard’s statement in her Force Data Collection Report (Ex. 4 to Amended 2255
Motion, CR 99) that “No other items of value were found during my inventory of Willis”,
and Carmon’s statement in his Custody Report (Ex. 3 to Amended 2255 Motion, CR 99)
that “Willis had no items of value on his person”.

The District Court rejected these claims, writing:

As with Defendant's assertion of ineffective assistance of counsel
regarding his transportation to MCDC, the record reflects Officer
Hubbard's testimony regarding the items of personal property that were
seized from Defendant Is irrelevant to the issues the Court, in ané event,
considered when deciding Defendant's Motion to Suppress; the Court
addressed the discrepancies during the suppression hearing; and the
Court, well aware of the variations in the witnesses' testimony, did not find
any indication of untruthfulness.

Opinion and Order, CR135 at 13 — 14.

Willis contends that had his trial lawyer effectively cross examined officers
Hubbard and Carmon on this conflict in the evidence, and on the point about who
transported him to MCDC, the fully developed inconsistencies would have undermined
the officers’ credibility on the crucial issue of whether he was arrested when ordered to

the ground. He seeks a hearing to prove that the failure to cross examine fell below the
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Strickland standard and prejudiced him.

3. Ineffective assistance of counsel in failing to call officer John Andonian (grounds 5

and 9).

Willis contends that if called to testify, Andonian would have contradicted

Carmon’s testimony and report that he (Andonian) and Billard transported Willis to
MCDC, and would have bolstered Willis’s claim that he was subjected to an arrest when
on the ground, rather than a Terry stop.

The District Court rejected this claim as well, writing:

As noted, the issue of which officers transported Defendant to MCDC was
tangential and irrelevant to the issues the Court considered at the
sutppression hearing, and the Court addressed the discrepancies in the
officers' testimony at the hearing. The Court, therefore, concludes on this
record that Defendant has not established defense counsel's performance
fell below an objective standard of reasonableness under prevailing
professional norms when he declined to call Officer Andonian as a witness
at the suppression hearing.

Opinion and Order, CR 135 at 15.

As stated above, Willis contends that if his trial lawyer had effectively developed
this point, the arresting officers’ credibility would have been undermined to the point that
the District Court would have seen that the officers arrested him when they ordered him
to the ground.

V. Conclusion.

For the foregoing reasons, this court should conclude that "jurists of reason
would find it debatable whether the petition states a valid claim of the denial of a
constitutional right and that jurists of reason would find it debatable whether the district
court was correct in its procedural ruling." Slack v. McDaniel, 529 U.S. 473, 484 (2000);
see also 28 U.S.C. § 2253(c)(2); Gonzalez v. Thaler, 565 U.S. 134, 140-41 (2012).
Accordingly, it should grant a certificate of appealability and hear this case.

Date: October 9, 2017 JAMES F. HALLEY, P.C.
[s/ James F. Halley
James F. Halley, OSB #91-175
Attorney for Defendant / Movant
Sid Edward Willis

PAGE 12 — APPELLANT MOTION FOR CERTIFICATE OF Jamif{ngﬁgg’vp'c
APPEALAB I LITY The Strowbridge Bldg. e 735 S.W. First Ave., 2d. Floor
ha\willis, sid - 1296\motion for certificate of appealability.docx 10/9/2017 Tel: (505, 3050301 Fan (405 328-6551

jimhalley@halleylaw.com

WILLS CERT. PET. APP. - 106



(13 of 14)
Case: 17-35568, 10/09/2017, ID: 10610353, DktEntry: 4-1, Page 13 of 13

Megan Halley

From: info@ord.uscourts.gov

Sent: Friday, September 08, 2017 12:48 PM

To: nobody@ord.uscourts.gov

Subject: Activity in Case 3:12-cr-00292-BR USA v. Willis Jr Order on Motion for Reconsideration

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT RESPOND to
this e-mail because the mail box is unattended.

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits
attorneys of record and parties in a case (including pro se litigants) to receive one free electronic copy of
all documents filed electronically, if receipt is required by law or directed by the filer. PACER access fees
apply to all other users. To avoid later charges, download a copy of each document during this first
viewing. However, if the referenced document is a transcript, the free copy and 30 page limit do not

apply.
U.S. District Court
District of Oregon
Notice of Electronic Filing

The following transaction was entered on 9/8/2017 at 12:47 PM PDT and filed on 9/8/2017
Case Name: USA v. Willis Jr

Case Number: 3:12-cr-00292-BR

Filer:

Document Number: 142(No document attached)

Docket Text:

ORDER by Judge Anna J. Brown. The Court has reviewed Defendant's Motion (#[138]) for
Reconsideration. The Court GRANTS Defendant's Motion to the extent that the Court
reconsiders its June 9, 2017, Opinion and Order in which it denied Defendant's Amended
Motion (#[99]) to Vacate or Correct Sentence under 28 U.S.C. § 2255, and Defendant's Motion
(#[134]) for Evidentiary Hearing and declined to issue a certificate of appealability. Having
reconsidered Defendant's arguments, the Court adheres to its conclusion that there is not any
legal basis for the relief sought by Defendant in his Motion to Vacate or Correct Sentence or
for the Court to issue a Certificate of Appealability. Accordingly, the Court ADHERES to its
June 9, 2017, Opinion and Order. (jy)

3:12-cr-00292-BR-1 Notice has been electronically mailed to:

James F. Halley jimhalley@halleylaw.com, meganhalley@halleylaw.com, thayes@halleylaw.com

Scott M. Kerin  scott.kerin@usdoj.gov, CaseView.ECF@usdoj.gov, kenneth.scanlon@usdoj.gov

3:12-cr-00292-BR-1 Notice will not be electronically mailed to:
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CERTIFICATE OF SERVICE
When All Case Participants are Registered for the
Appellate CM/ECF System

| hereby certify that on (date) |October 9, 2017 , | electronically filed the foregoing

with the Clerk of the Court for the United States Court of Appeals for the Ninth Circuit
by using the appellate CM/ECF system.

| certify that all participants in the case are registered CM/ECF users and that service will
be accomplished by the appellate CM/ECF system.

Signature |James F. Halley
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CERTIFICATE OF SERVICE
When Not All Case Participants are Registered for the
Appellate CM/ECF System

| hereby certify that on (date) , | electronically filed the foregoing

with the Clerk of the Court for the United States Court of Appeals for the Ninth Circuit
by using the appellate CM/ECF system.

Participants in the case who are registered CM/ECF users will be served by the appellate
CM/ECF system.

| further certify that some of the participants in the case are not registered CM/ECF users.
I have mailed the foregoing document by First-Class Mail, postage prepaid, or have

dispatched it to a third party commercial carrier for delivery within 3 calendar days to the
following non-CM/ECF participants:

Signature
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