
i 

No. _________________ 
 

____________________________________ 
                              

IN THE  
SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM 2017 
 ____________________________________ 

 
SID EDWARD WILLIS, JR., 
      Petitioner, 
 v. 
 
UNITED STATES OF AMERICA, 
 
      Respondent. 

  ___________________________________ 
 

 Petition for a Writ of Certiorari 
to the United States Court of Appeals 

for the Ninth Circuit 
  ___________________________________ 

 
APPENDIX 

  ___________________________________ 
 
 
 
 
James F. Halley 
James F. Halley, P.C. 
The Strowbridge Building 
735 S.W. First Ave., 2nd Floor 
Portland, OR 97204 
(503) 295-0301 
Attorney for Petitioner Sid Edward Willis, Jr. 
  



ii 

INDEX TO APPENDIX 

Ninth Circuit Order denying Willis’s Motion for 
Reconsideration, dated January 30, 2018 Appendix – 001 
 
Ninth Circuit Order denying Petitioner Willis’s Motion for a 
Certificate of Appealability, dated November 7, 2017 Appendix – 002 
 
District Court Opinion and Order Denying Amended 2255 
Motion, Denying Motion for A Hearing, and Declining to Issue 
A Certificate of Appealability, dated June 9, 2017 Appendix – 003 
 
Willis’s Amended 2255 Motion, dated June 7, 2016 Appendix – 020 
 
United States v. Willis, 610 Fed. Appx. 696, dated 
March 4, 2015  Appendix – 052 
 
Excerpts of Motion to Suppress Hearing Transcript, dated 
May 20, 2013  Appendix – 053 
 
Willis’s Motion for A Certificate of Appealability, 
dated October 9, 2017  Appendix – 095 
 
 



      

UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT 

 

UNITED STATES OF AMERICA,  

  

     Plaintiff-Appellee,  

  

   v.  

  

SID EDWARD WILLIS, Jr.,  

  

     Defendant-Appellant. 

 

 

No. 17-35568  

  

D.C. Nos. 3:16-cv-00468-BR  

    3:12-cr-00292-BR-1  

District of Oregon,  

Portland  

  

ORDER 

 

Before:  NGUYEN and OWENS, Circuit Judges. 

 

 The motion for reconsideration (Docket Entry No. 7) is denied.  See 9th Cir. 

R. 27-10.   

 No further filings will be entertained in this closed case. 
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  Case: 17-35568, 01/30/2018, ID: 10744327, DktEntry: 8, Page 1 of 1
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UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT 

 

UNITED STATES OF AMERICA,  

  

     Plaintiff-Appellee,  

  

   v.  

  

SID EDWARD WILLIS, Jr.,  

  

     Defendant-Appellant. 

 

 

No. 17-35568  

  

D.C. Nos. 3:16-cv-00468-BR  

    3:12-cr-00292-BR-1  

District of Oregon,  

Portland  

  

ORDER 

 

Before:   SILVERMAN and IKUTA, Circuit Judges. 

 

 The request for a certificate of appealability (Docket Entry Nos. 3 and 4) is 

denied because appellant has not shown that “jurists of reason would find it 

debatable whether the [section 2255 motion] states a valid claim of the denial of a 

constitutional right and that jurists of reason would find it debatable whether the 

district court was correct in its procedural ruling.”  Slack v. McDaniel, 529 U.S. 

473, 484 (2000); see also 28 U.S.C. § 2253(c)(2); Gonzalez v. Thaler, 565 U.S. 

134, 140-41 (2012); Miller-El v. Cockrell, 537 U.S. 322, 327 (2003). 

 Any pending motions are denied as moot. 

 DENIED. 

 

FILED 

 
NOV 7 2017 

 
MOLLY C. DWYER, CLERK 

U.S. COURT OF APPEALS 

  Case: 17-35568, 11/07/2017, ID: 10646382, DktEntry: 5, Page 1 of 1
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

SID EDWARD WILLIS, JR., 

Defendant. 

BILLY J. WILLIAMS 
United States Attorney 
SCOTT M. KERIN 
Assistant United States Attorney 
1000 S.W. Third Avenue 
Suite 600 
Portland, OR 97204 
(503) 727-1000 

Attorneys for Plaintiff 

JAMES F. HALLEY 
735 S.W. First Avenue 
2nct Floor 
Portland, OR 97204 
(503) 295-0301 

Attorney for Defendant 

1 - OPINION AND ORDER 

3:12-CR-00292-BR 
(3:16-CV-00468-BR) 

OPINION AND ORDER 

Case 3:12-cr-00292-BR    Document 135    Filed 06/09/17    Page 1 of 17

WILLS CERT. PET. APP. - 003



BROWN, Judge. 

This matter comes before the Court on Defendant Sid Edward 

Willis's Motion (#91) to Vacate or Correct Sentence under 28 

U.S.C. § 2255, Defendant's Amended Motion (#99) to Vacate or 

Correct Sentence under 28 U.S.C. § 2255, and Defendant's Motion 

(#134) for Evidentiary Hearing. For the reasons that follow, the 

Court DENIES Defendant's Motions and DECLINES to issue a 

certificate of appealability. 

BACKGROUND 

The Court takes the underlying facts from evidence admitted 

at the May 20, 2013, evidentiary hearing on Defendant Sid Edward 

Willis's Motion to Suppress and from the case record. 

On May 24, 2012, Greg Morris and his girlfriend, Clarisse 

Smith, drove to a Plaid Pantry market in Southeast Portland. 

Morris went into the Plaid Pantry, and Smith remained in the car. 

Several minutes later Smith went into the market and told Morris 

that Defendant had made threatening statements to Smith while 

displaying a handgun, and Defendant had asked Smith why Morris 

was "mugging" him (i.e., giving Defendant a "weird look"). When 

Morris exited the Plaid Pantry, Defendant and another man 

approached Morris. Defendant pulled a handgun from his side 

pocket and pointed it at Morris's chest. Defendant asked Morris 

why he was "mugging" him and stated "you can't be mugging me. 
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I'll kill you. I'm a gangsta." Defendant then demanded Morris 

drive him to S.E. 102~ Street. 

Morris and Smith, however, were able to get away from 

Defendant and to call 911. When officers arrived, Defendant fled 

the Plaid Pantry parking lot, but he was ultimately detained a 

short distance away. A police officer then brought Morris to the 

area where other officers had detained Defendant. Morris 

positively identified Defendant as the man who threatened him 

with a gun and stated: ft! guarantee that's the guy." In 

addition to Morris's identification of Defendant, an officer who 

reviewed the surveillance video footage at the Plaid Pantry 

testified the video showed Defendant pointing his gun at Morris. 

On June 5, 2012, Defendant was charged in an Indictment with 

one count of Felon in Possession of a Firearm in violation of 18 

u.s.c. § 922 (g) (1). 

On May 10, 2013, Defendant filed a Motion to Suppress 

Evidence. On May 20, 2013, the Court conducted an evidentiary 

hearing, heard oral. argument on the Motion to Suppress, and 

denied Defendant's Motion for the reasons stated on the record. 

On July 22, 2013, Defendant pled guilty at a change-of-plea 

hearing. 

In his Plea Agreement Defendant agreed he "waive[d] the 

right to file any collateral attack, including a motion under 28 

U.S.C. § 2255, challenging any aspect of the conviction or 
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sentence on any grounds, except on grounds of ineffective 

assistance of counsel." At the change-of-plea hearing the Court 

explained to Defendant that he was waiving his right to 

collaterally attack his sentence on any ground other than 

ineffective assistance of counsel, and Defendant stated he 

understood. Defendant also agreed he "freely and voluntarily 

accept[ed] the terms and conditions of th[e] plea offer.'' 

The Court concluded it was ''satisfied [Defendant is] fully 

competent . and he is making a knowing, intelligent, and 

voluntary waiver of [his] rights.'' 

On December 23, 2013, the Court sentenced Defendant to a 

term of 180 months imprisonment followed by three years of 

supervised release. 

On December 24, 2013, the Court entered a Judgment. 

On December 26, 2013, Defendant filed an appeal of his 

conviction with the Ninth Circuit. 

On July 29, 2015, the Ninth Circuit affirmed Defendant's 

conviction for Felon in Possession. 

On March 14, 2016, Defendant filed a pro se Motion (#91) to 

Vacate or Correct Sentence under 28 U.S.C. § 2255 in which he 

alleges he received ineffective assistance from his trial 

counsel, Bear Wilner-Nugent. 

On June 7, 2016, Defendant filed a prose Amended Motion 

(#99) to Vacate or Correct Sentence under 28 U.S.C. § 2255 in 
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which he continues to assert he received ineffective assistance 

from Wilner-Nugent. Defendant also asserts he was subjected to 

selective prosecution because of his race and that the prosecutor 

violated his due-process rights when he failed to correct what 

Defendant believes was false testimony by Portland Police Officer 

Kimberley Hubbard at the suppression hearing. 

On July 6, 2016, the Court entered an Order in which it 

directed Wilner-Nugent to submit information pertinent to 

Defendant's§ 2255 Motions. 

On July 27, 2016, Wilner-Nugent filed a Declaration in 

response to the Court's July 6, 2016, Order. 

On September 16, 2016, the Court appointed James Halley as 

defense counsel. 

On March 20, 2017, Defendant's counsel filed a Memorandum in 

Support of Defendant's§ 2255 Motions. The Court took 

Defendant's Motions to Vacate or Correct Sentence under 

advisement on May 1, 2017. 

On May 24, 2017, Defendant filed a prose Motion for 

Evidentiary Hearing related to his Motions to Vacate or Correct 

Sentence. 

STANDARDS 

The Supreme Court has established a two-part test to 

determine whether a defendant has received constitutionally 
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deficient assistance of counsel. Premo v. Moore, 131 S. Ct. 733, 

739 (2011). See also Strickland v. Washington, 466 U.S. 668, 

678, 687 (1984). Under this test a defendant must not only prove 

counsel's assistance was deficient, but also that the deficient 

performance prejudiced the defense. Premo, 131 S. Ct. at 739. 

See also Sexton v. Cozner, 679 F.3d 1150, 1159 (9th Cir. 2012); 

Ben-Sholom v. Ayers, 674 F.3d 1095, 1100 (9th Cir. 2012). 

"To prove deficiency of performance, the defendant must show 

counsel made errors so serious that performance fell below an 

objective standard of reasonableness under prevailing 

professional norms." Mak v. Blodgett, 970 F.2d 614, 618 (9th 

Cir. 1992) (citing Strickland, 466 U.S. at 687-88)). See also 

Sexton, 679 F.3d at 1159 (citing Premo, 131 S. Ct. at 739). The 

court must inquire "whether counsel's assistance was reasonable 

considering all the circumstances" at the time of the assistance. 

Strickland, 466 U.S. at 688. See also Detrich v. Ryan, 677 F.3d 

958, 973 (9th Cir. 2012). There is a strong presumption that 

counsel's assistance was adequate. Strickland, 466 U.S. at 689. 

See also Sexton, 679 F.3d at 1159. To overturn a guilty plea, 

the defendant must show a "reasonable probability that, but for 

counsel's errors, he would not have pleaded guilty and would have 

insisted on going to trial." Hill v. Lockhart, 474 U.S. 52, 59 

(1985). 

2010) . 

See also Smith v. Mahoney, 611 F.3d 978, 988 (9th Cir. 
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To prove prejudice "[t]he defendant must show that there is 

a reasonable probability that, but for counsel's unprofessional 

errors, the result of the proceeding would have been different." 

Strickland, 466 U.S. at 694. See also Sexton, 679 F.3d at 1159-

60. "A reasonable probability is a probability sufficient to 

undermine confidence in the outcome." Strickland, 466 U.S. at 

695. See also Sexton, 679 F.3d at 1160. 

The court ''need not determine whether counsel's performance 

was deficient before examining the prejudice suffered by the 

defendant." Strickland, 466 U.S. at 697 .. See also Heishman v. 

Ayers, 621 F. 3d 1030, 1036 (9th Cir. 2010) "If it is easier to 

dispose of an ineffectiveness claim on the ground of lack of 

sufficient prejudice, .. that course should be followed.'' 

Strickland, 466 U.S. at 697. 

1036. 

See also Heishman, 621 F.3d at 

DISCUSSION 

As noted, Defendant moves to vacate or to correct his 

sentence on the grounds that (1) he was selectively prosecuted 

because of his race, (2) the prosecution violated his right to 

due process, and (3) he received ineffective assistance of 

counsel. 
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I. Waiver of All Grounds Except Ineffective Assistance of 
Counsel 

As noted, in the Plea Agreement Defendant waived his right 

to bring a § 2255 motion on any ground other than ineffective 

assistance of counsel. The Court engaged in a thorough colloquy 

with Defendant as to that fact, and Defendant indicated he 

understood. 

Even if Defendant had not waived his right to assert other 

bases for collateral attack, the record does not support 

Defendant's claims. For example, Defendant asserts he was 

selectively prosecuted because he is African American and 

supports his allegation by pointing out that the individual he 

was with on the night in question, Alejandro Herrera, who is 

Hispanic, was not prosecuted. The record, however, reflects 

Herrera was not alleged to have possessed a firearm during the 

events that formed the basis for the charge of felon in 

possession, but Defendant possessed a firearm at that time. 

Defendant also asserts the prosecutor violated Defendant's 

due-process rights by failing to correct Officer Hubbard's 

testimony at the suppression hearing as to which officers 

transported Defendant to the Multnomah County Detention Center 

(MCDC) after his arrest. Specifically, Officer Hubbard testified 

she and Officer Derek Carmon transported Defendant to MCDC after 

his arrest. Officer Carmon, however, did not remember taking 

Defendant to MCDC. In any event, the Court notes the issue of 
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which officers brought Defendant to MCDC after his arrest was not 

central or relevant to the crime charged, and the issue was 

explored adequately in direct testimony at the suppression 

hearing. 

On this record the Court concludes Defendant waived all 

grounds to bring a § 2255 Motion except ineffective assistance of 

counsel and, in any event, Defendant cannot support any claim for 

selective prosecution or violation of his due-process rights. 

II. Ineffective Assistance of Counsel 

Defendant also moves to correct his sentence on the ground 

of ineffective assistance of counsel. Specifically, Defendant 

alleges Wilner-Nugent was ineffective when he (1) failed to 

impeach Officer Hubbard as to her testimony at the suppression 

hearing that she transported Defendant to MCDC, (2) failed to 

impeach Officer Hubbard as to his testimony about Defendant's 

personal property taken incident to his arrest, and (3) failed to 

call Officer John Andonian as a witness at the suppression 

hearing. 

A. Officer Testimony and Reports 

Officer Hubbard testified at the suppression hearing 

that she and Officer Carmon were dispatched on a call that a 

recent threat with a gun had been made at S.E. Division and S.E. 

162nd Avenue on May 24, 2012, at 10:21 p.m. As Officers Hubbard 

and Carmon drove eastbound on S.E. Division, they saw two men 
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(Defendant and Herrera) who matched the descriptions of the 

suspects walking westbound on the opposite side of the street. 

Officer Carmon made a U-turn, turned on the emergency lights, and 

came to a stop pointing the vehicle at the two suspects. As the 

patrol car made the U-turn, Herrera remained standing on the 

sidewalk and Defendant moved behind some nearby bushes. Officers 

Hubbard and Carmon exited the patrol car. Officer Hubbard drew 

her gun on Herrera and ordered him to lie on the ground. Herrera 

complied with Officer Hubbard's directives, and Officer Hubbard 

"proned out" Herrera and handcuffed him. At the same time 

Officer Carmon looked into the bushes with his gun drawn and 

commanded Defendant to come out. Defendant crawled out of the 

bushes and complied with Officer Carmon's orders to lie on the 

ground. After Officer Hubbard handcuffed Herrera, she helped 

Officer Carmon handcuff Defendant and roll him onto his side to 

help him get up. When Defendant rolled onto his side, the 

officers found a small bag of white powder directly underneath 

Defendant, which they believed contained cocaine. While Officers 

Hubbard and Carmon were taking Defendant into custody, Officer 

John Billard looked in the bushes from which Defendant had 

emerged and found a revolver. Officer Hubbard, relying on the 

"BOEC print of officer activity," testified she and Officer 

Carmon then transported Defendant to the East Precinct and then 

to MCDC. Officer Hubbard also noted on a Force Data Collection 
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Report that she did not find any items of value other than the 

bindle of cocaine during her inventory of Defendant. 

Officer Carmon's testimony at the suppression hearing 

regarding the events preceding and concurrent with the arrest of 

Defendant and Herrera is substantially similar to that of Officer 

Hubbard. Officer Carmon, however, testified Officers Billard and 

Andonian transported Defendant from the East Precinct to MCDC. 

Officer Carmon also testified on cross-examination that he took 

Defendant's shoes, money, cigarettes, and cell phone before he 

placed Defendant in the patrol car. Officer Carmon's Custody 

Report reflects Officers Billard and Andonian transported 

Defendant to MCDC, and Defendant "had no items of value on his 

person." 

Officer Andonian's report of the incident does not 

reflect that either Officer Andonian or Officer Billard 

transported Defendant to MCDC. 

B. Impeachment of Officer Hubbard Regarding Transport of 
Defendant to MCDC 

Defendant asserts Wilner-Nugent provided him with 

ineffective assistance of counsel when he failed to impeach 

Officer Hubbard regarding her testimony that she transported 

Defendant to MCDC. 

Wilner-Nugent testifies in his Declaration that he "was 

[never] presented with evidence to support a good-faith belief 

that the officers were not telling the truth in their police 
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reports or on the witness stand about which officer transported 

[Defendant] to which destination at which time." Deel. of Bear 

Wilner-Nugent at~ 7. In addition, Wilner-Nugent notes the 

thrust of the Motion to Suppress filed on Defendant's behalf was 

that Defendant "was arrested based on insufficiently personalized 

factors. The purportedly bad impeachment was orthogonal to 

this argument at the suppression hearing." Id. at ~ 8. 

The record reflects the minor issues that Defendant 

raises about Officer Hubbard's testimony regarding which officers 

transported Defendant after his arrest are irrelevant to the 

issues the Court considered when deciding Defendant's Motion to 

Suppress; the Court, in any event, addressed the discrepancies 

during the suppression hearing; and the Court, well aware of the 

variations in the witnesses' testimony, did not find any 

indication of untruthfulness: 

I expect that witnesses to the same event will 
often have different perspectives, and this case 
isn't any different. We have minor variations 
among the accounts of the officers and even the 
defendant's account. But fundamentally consistent 
from the testimony of the officers and even from 
the defendant's testimony to the extent he chose 
to share it with me. 

* * * 

I find all of the witnesses testified truthfully, 
to the best of their knowledge. The 
officer, I have no reason to distrust, other than 
in the normal run of human encounters, people 
remember details; some don't. One officer writes 
down 20:51 hours when it's 22:51 hours. There are 
human errors inherent in their accounts. But 
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nobody is lying to me about the key facts here, 
and I accept the key presentation as true. 

Evid. Hearing Tr. (#49) at 112-13. 

The Court concludes on this record that Defendant has 

not established defense counsel's performance fell below an 

objective standard of reasonableness under prevailing 

professional norms with respect to the impeachment of Officer 

Hubbard as to her testimony relating to Defendant's transport to 

MCDC. 

C. Impeachment of Officer Hubbard Regarding Personal 
Property Taken from Defendant 

Defendant asserts he received ineffective assistance of 

counsel when Wilner-Nugent failed to impeach Officer Hubbard with 

the testimony and reports of Officer Carmon as to when or what 

property was removed from Defendant. Wilner-Nugent testifies in 

his Declaration that this evidence was also "orthogonal to 

[Wilner-Nugent's] argument at the suppression hearing," and, in 

any event, "Officers Hubbard and Carmona [sic] testified 

consistently and believably as to the nature of the personal 

property that they seized from Mr. Willis incident to arrest." 

Wilner-Nugent Deel. at~ 8. 

As with Defendant's assertion of ineffective assistance 

of counsel regarding his transportation to MCDC, the record 

reflects Officer Hubbard's testimony regarding the items of 

personal property that were seized from Defendant is irrelevant 
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to the issues the Court, in any event, considered when deciding 

Defendant's Motion to Suppress; the Court addressed the 

discrepancies during the suppression hearing; and the Court, well 

aware of the variations in the witnesses' testimony, did not find 

any indication of untruthfulness. 

The Court concludes on this record that Defendant has 

not established defense counsel's performance fell below an 

objective standard of reasonableness under prevailing 

professional norms with respect to impeachment of Officer Hubbard 

relating to the items of personal property that were seized from 

Defendant. 

D. Failure to Call Officer Andonian as a Witness 

Finally, Defendant asserts he received ineffective 

assistance of counsel when Wilner-Nugent failed to call Officer 

Andonian as a witness at the suppression hearing. Defendant 

contends Officer Andonian would have contradicted Officer 

Carmon's testimony and report that Officers Andonian and Billard 

transported Defendant to MCDC. 

Wilner-Nugent testifies in his Declaration that he is 

"unaware of any reason why Officer Andonian would have been a 

helpful witness for the defense. Additionally, [his] notes do 

not reveal any information supplied by Mr. Willis before the 

suppression hearing that would have suggested anything to the 

contrary." Wilner-Nugent Deel. at ~ 9. 
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As noted, the issue of which officers transported 

Defendant to MCDC was tangential and irrelevant to the issues the 

Court considered at the suppression hearing, and the Court 

addressed the discrepancies in the officers' testimony at the 

hearing. The Court, therefore, concludes on this record that 

Defendant has not established defense counsel's performance fell 

below an objective standard of reasonableness under prevailing 

professional norms when he declined to call Officer Andonian as a 

witness at the suppression hearing. 

Accordingly, the Court concludes Defendant did not 

receive ineffective assistance of counsel, and, therefore, the 

Court denies Defendant's Motion to Vacate or Correct Sentence 

under 28 U.S.C. § 2255 and Defendant's Amended Motion to Vacate 

or Correct Sentence under 28 U.S.C. § 2255. 

III. Evidentiary Hearing 

Defendant moves for an evidentiary hearing to support his 

Motions to Vacate or Correct Sentence. 

An evidentiary hearing "is not automatically required on 

every section 2255 petition." Baumann v. United States, 692 F.2d 

565, 570-71 (9th Cir. 1982). See also United States v. Reyes­

Bosque, 624 F. App'x 529, 530 (9th Cir. 2015) (same). A hearing 

is not required when "the files and records conclusively show 

that the movant is not entitled to relief," United States v. 

Mejia-Mesa, 153 F.3d 925, 929 (9th Cir. 1998), or when the 
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"record is sufficiently developed for the court to conclude that 

their claim lack[s] merit." Joseph v. United States, 583 F. 

App' x 830, 831 (9th Cir. 2014). 

"To earn the right to a hearing" the defendant must 

allege "specific facts which, if true, would entitle him to 

relief." United States v. McMullen, 98 F. 3d 1155, 1159 (9th Cir. 

1996). See also United States v. Leonti, 326 F.3d 1111, 1116 

(9th Cir. 2003) (an evidentiary hearing is required only when "the 

movant has made specific factual allegations that, if true, state 

a claim on which relief could be granted") (internal quotation 

marks and citation omitted). "[B]ald, conclusory or inherently 

incredible assertions" do not require an evidentiary hearing. 

United States v. Howard, 381 F.3d 873, 879 (9th Cir. 2004). 

The Court finds the files and records in this matter 

conclusively establish Defendant is not entitled to relief and 

the record is sufficiently developed for the Court to conclude 

that Defendant's claims lack merit. Accordingly, the Court 

denies Defendant's Motion for Evidentiary Hearing. 

CONCLUSION 

For these reasons, the Court DENIES Motion (#91) to Vacate 

or Correct Sentence under 28 U.S.C. § 2255, DENIES Defendant's 

Amended Motion (#99) to Vacate or Correct Sentence under 28 

U.S.C. § 2255, and DENIES Defendant's Motion (#134) for 
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Evidentiary Hearing. The Court finds Defendant has not made a 

substantial showing of the denial of a constitutional right. 

Accordingly, the Court DECLINES to issue a certificate of 

appealability. 

IT IS SO ORDERED. 

DATED this 9th day of June, 2017. 

AN~ 
United States District Judge 
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REC\JD07 JUN '1£ 10G9~i.SDC·iJRP 

Original Motion filed March 7, 2016. Amended 2255 Motion 
Civil Rule 15(a) provides for liberal amendment of 
original pleadings. 

~!OTION UNDER 23 use § 2255 TO VACATE, SET ASIDE, OR CORRECT 
SENTENCE BY A PERSON L'l FEDERAL CUSTODY . 

AO 243 {Rev. 5/85) 

llnitth .§fates si11trirt <!tnurt District 
OREGON. 

!'.fame of ~iovant Prisoner No. 
SID EDWARD WILLIS JR. . - :>6064-065 

I Case No. 
3:12-cr-00292-BR· 

Place of Conf"mement 
USP VICTORVILLE PO BOX 3900 Ad.elanto, CA 92301 

UN(TED STATES OF AMERlCA V. SID EDWARD WILLIS JR. 
(name under which convicted) 

~~ MOTION 

1. Name and location of coun which entered the judgment of conviction under attack District of Oregon. 

1000 SW Third Avenue. Portland, Or 97204. 

2. Date of jud~ent of convictionDecember 23, 2013. 

3. Length of sence~ce 180 months. 
-

4. Nature of offense involved (alJ counts) Felon- in Eossession of a firearm § 922(g2 

Armed Career Criminal § 924(e2. 

5. What was your pie.a? (Ch-...ck: one) 
(:i) .Sot guilty 

~ tb) Guilty 
\ c) r..;oJo contemlere 0 

If you entered a guilty plea to one count or indictment, and a not guilty plea to another count or indicanent, give deuils: 

'J. !fyou pleaded not r;uilry. what kind of trial did you have? !Check or.eJ 
J) Jury .J 
'11 Judge cniy J 

: Jid you t~sofy :it r.h~ tr::ll? 
·.es CJ ~o 0 

). Uid you appeal from t.1e judgm:nt of conviction? 
\~s 0 ~;o 0 

I 
! 

I 

I 
! 
I 
I 
' f 
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AO 243 (Rev. SiBS} 

9. If you did appeal, answer the following: 

(l) Name of court Nin th Circuit 

(b) R~wt Affirmep. UNITED STATES v. WILLIS 610 Fed Appx 696 (9th 
· Cir . . 

(c) Date of result .July 29, 2015·. · 

10. Other than a direcc appeal from the judgment of conviction and sentence, have you previously filed any petitions. 
:ipplications or motions with respect to this judgment in any federal court? 
Yes 0 No 0 

11. If your answer to IO was "yes, .. give the following infa:mation: 

(a) (1) Name of court-------------------------------

('.:!.) Nature of proceeding ------------------------------

(3) Groundsr::ris....._ _______________________________ _ 

t.l.) Did you receive an evidentiary hearing on your petition. application or motion'? 
\';.:s 0 No 0 

(5) Resu!.__ _________________________________ _ 

:.o) D:ite of result --------------------------------

1 a) As to :my second petition, :ipplic:ition or motion give the same information: 

i 1) N Jll1e of court 

1.:) ~:icure of proceeding-----------------------------

::) Grounds :-:!.ise..._ ______________________________ _ 
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(4) Did you receive an evidenti.ary hearing on your petition-, applicarion or motion? 
Yes 0 No 0 

l6) Date of result---------------------------------

(c) Did you appeaJ, to an appeilatc federal court having jurisdiction, the result of action t:iken on any petition. 

:ipplication or motion? 
(1) F"ttst petition, etc. ies 0 No 0 
(2) Second petition, etc. l:'::s 0 No 0 

( d) If you did not appeaJ from the adverse action on any petition. application oc motion. explain briefly why you did not: 

12. '.;tare concisely every ground on which you claim that you :tre being held in viol::i.cion of the constitution. laws or 
"eati::s of the United States. Summarize brietly the facts suppon:ing each t,,'Tound. If necessary, you may artach 
;:ages stating addirionaJ grounds and facts supporting same. 

•-::'.HiTION: If vou fail to <;et forth :111 ~ound in this motion. \YJU may be harred from presenting 1djitional 
::-ounds at a later date. 

::'.Cr ycur mform:ition, the following ts a list of rl:e most frequently :-:tis.:d grounds for relief in these prcx:eeai:i~s. E::ich 
::itement preceded by a lener constitutes a :>eparate ground for possible reliei. l:Ou may r:iise any grounds wnich you have 
ch:r than those listed. However, you should rJ.ise in this motion all ava.ibble grounds (rel:i.ring to this convicrion) on whi:.: h 

:.'JU based your .ll!egltions th:u you ue being held in custody unl:iwfully . 
.Jo not check any of these lisced grounds. If you select one or more oi these grounds for relief, you must all:~e facts. The 

.:10cion will be returned to you if you mer:::ly check (a) throu g.h lj) or any one of the grounds. 
! l C::mviction obt:iined by plea of guilty •,1,:hich was unl:lwfully induced or noc made volunt.lliJy or ·.1,1ith u nder:;t.:rn..:in g of 

·'.1e nJture of the char~e and the conseauences ;f :he plea. 
·-) t:,ir.v1ction ')Ct.lined by u::e of cr;:rc~d C'n:-;:-;si<:n. 
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(c) Conviction obtained by use of evidence gained pursuant to an unconstitutional search and seizure. 
(d) Conviction obtained by use of evidence obtained pursuant to an unlawful arrest. 
(e) Conviction obtained by a violation of the privilege against self-focrimination. 
(0 Conviction obtained by the unconstitutional failure of the prosealrion to disclose to the defendant evidence favorable 

to the def end ant. 
(g} Conviction obtained by a violation of the protection against double jeopardy. 
(h) Conviction obtained by action of a grapd or pedt jury which was unconstitutionally selected and impanelled. 
1i) Denial of effective assistance of counsel. 
( j) Denial of right of appeal • 

. .\. Ground one: SEE: ATTACHMENTS. 

Supporting FACTS (state briefly ~;tnout citing cases or law) ______________ _ 

B. Ground two: SEE: ATTACHMENTS. 

Supporting FACTS (state br'iej1y without citing cases or law): 

C. (i round three: SEE ATTACHMENTS. 

~uoporrin~ FACT$ (state bridiy w1rhout citing-::ases or !awl: 
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D. Grcund four: SEE· ATTACHMENTS. 

Supponing FACTS (state briefly without citing cases or law); 

13. II any ~-~'\fi}'.~\~~~~ ~~red, 'tale.briefly whai @nl<l"d' wm no• '° 
presented, and give your reasons for nor presenting them: Inef f ec t l ve ass is ta nee of counse 1 

is best presented in a § 2255. 

i4. Do you have any petition or appeal now pending in any coun as to the judgment under attack? 
'I~s 0 !'lo 0 

15. Give the name and address, if known, of each attorney who represented you in the following stages of the judgment attacked 
herein: 

(J)AtpreliminaryhearingRussell Barnett III. 1500 Sw 1st Ave Suite 780 

Portland Or 97201. 

b)A! rnigrunent and plea Bear Wilner-Nugent 620 SW 5th Ave. Portland, Or 97204 

i-:)Ac trial _N_o_n_e_·--------------------------------

IJ)Atseniencing James Maher PO BOX 19973 Portland, Or 97280 

! 

I 
I 

Case 3:12-cr-00292-BR    Document 99    Filed 06/07/16    Page 5 of 20

WILLS CERT. PET. APP. - 024



II. 1rv./lcl tflr;f: f YJf/Hc-tf>vt c:Jt5~,;-rq··1ce o,L' 

ffiq I COV!jf I (tYvV7)~ / 1jf7c:;r-· i,/t//'Jr;tyr::_ /V{/9f?r;-/ 

/q/Jtc/ ft f?tlVfJ-1' q /if?Jl'---i"Y)f c?vr1 r& 

Jt If c-rfvt. ?Y'fJ5tCt.//f'br; ,fr- c/5~vPry' 

_j"~r-r;~'1 -;::/IC?'): cJ/7 /144y' 2~ z_p;2 ~1:/ 
£1/f;//') t}rJc/ Al(}q/b/FC }#r/'fat f/Vt7re! q,r~d,) 

6;/ 77,(! fbr-r!a/Jc:J/' /];ho& fitjr -1l-,rea!f~9 q 

ft 'Jt!FJ 4'11! 4 ~Ji. & /) Jv/Jf 5, VJ 12; 

YVJ'; ;:; M 5 /nc/CJ(lc/ -/Jr 6~1 ~'l 0 fl !trJ 
/{) /l l'Q /") /'I 
//) jJfJ)j{J7);lJr) ~ 0 ffer:tJ~/Vl L/j. c. 9zz_ 

CV. &1/Jcl 41jtJ t]2t/ re; ~ri /f41V 201 2£11'-i 
t///l; /;J vVf,,..,-- -JfJ a c0dt r7-;1q.rY Atal~9 
'l1, ~ C~r/~ f Vt1/} /VflFJc/(J r?'cl vv6! 5 ;1'1('"' 

/krrei'tt ci-y:;,rtffl/? {Jr /Z7) ,ft)r: l!t7rr-erq 

~5 a R k/J 4/1:'.Y" en Hdml fa!J~r1. 
)tt t7$c fr :Ja /J/f7/7?5 __1/1 vP7li~eft~0 afJrr 
/Jr%fcA /VJtr177£:xA1"'61rf2.) ?tcco,~d°ric; -1f) fJ/hCl/ 

Case 3:12-cr-00292-BR    Document 99    Filed 06/07/16    Page 6 of 20

WILLS CERT. PET. APP. - 025



fl /YJOrz:? :5 1@.; ve ~-;715;~r7 n {-(;~-Me 
V:c-/f° ~ '1 fl/C'I /-;~r -7/'7Cf7 Jltr/PrZJ, ;rr~c/ 
II ~y ~/f l;tV Yti/ Af·~ '74/~~'J. .. l/Vi/j/ 

,Jt/-J-r )Aa?-7 f1fv a/Jc/ fe!fe Wr 61<' 

Ot/r?jf / ~Ii'~ -70 /PM// C} Af?q/I ';,7 

414 cP;coverr: ~ fiJ 5f!$c-llve J}rtJ'Y7cv;/cn 

11A1CA vteJ/ 0Pc/c1"a/ fl? /I/JV de/?rJ5f'. 
UJc//7)€/ 5Mt//c/ Aavf a~/7~/ ~ q 

~/) -7£) L'.'.'/"'0/Z;, 

~ tjfitJt/7c/ f VIA): _£0 tl!f clf' i./(' t:?J51~/JC'e' &/" 
/I :~ --14; CtJt//l')f I. CrJt//J'f / /;;/Itel -10 1 rv1HCJtC/-, 

ofltctr A/!!firc/ yvf°-17-i Y~t~ /VM1de 6Y 

tJtlier vvf°7?7f11f'5 ~1'2--"'5 ~~t?/~ Atr 
f1; tcp rf/br-r: 

ji@r-r; ~1 "17/C-r:J: zm, vvf/ /If/':- ~~,P­
/;;,14/fd -79 f.Y(;)!0c!, Ofhcf r //06:vc/ qr17~ 
t'vfc/Rrr11°cvy Ac70tr7~tJ Ael::/ &rJ #~2°1 "2tJl5_ 

~c(lr /b'6!>r~ ~":ffi--/!:d 7h:rl Afr ?10 

Case 3:12-cr-00292-BR    Document 99    Filed 06/07/16    Page 7 of 20

WILLS CERT. PET. APP. - 026



U1;i{'f.r {ar/YfiJ/7 yVf_r( a/ecr/1hf ~77; /0(? 

lffk:/ /If r/f /?! t1f /Yf c[;C_ C~Z?). 5Af Q/y:) 

//VY'&/fl q 5ff;oql n1)?q--- yef(/)7 ?7tt7 flrV7e 

~cA rYl('/J/ (KYA1'?J1r J)_ & 5f{l (/753) 
/lrJc/ 77-ien q /~ -f;-v,--v; £q51 ?r-f c;v/!Cf 7D 

~ .A1Vh-/1'3/YJ9/, Ctlt////y-' [Jen,'7-df:v7 Cf?,--;77,.v-­

/{4 t}Jfqy //?/At? d'c/ ---/Acr/'!- Jv'~Yr c7/7:ce'/ 

'O:i/qq;/ q/)o/ #~fr /Zta001Pr7J" 5 kt/?? 1 ; 

/h;/ ~r--;:- jft ,,4-rrqch/YJ('rJ-T° {£YA,6J-:'?). 
611 

6WY)e/ ~9'tc/ 70 f/?tl/}r/;/ C,rP75 ifr:v11/Je? 

c1ld 1~C1C/-, ~er /M)6:;/C/ /17 1), t 
/'? . 

fvf/:./CJrrlfc;,y Aea.r1/7/ Ath/ &/J ~y ~ 

2£7151 1/J/J,/'cA t/!A__) 1J,,-Vid/c1o// Cf/7/ 
·;} 

df/r-"'J /Vlfl'/-/a-/ ft my cii';:;// 5~ 

/() /O c t &/"' C. t//11Jvr-;c/ fl,ref · frJt-f!iNI vP c:::1J? 1 ~ /) · 

(tlt/J~! 

)4/}d/)9 171«5: tJJv'//5t I fCt;/ec/ --fiY 1~ 

Case 3:12-cr-00292-BR    Document 99    Filed 06/07/16    Page 8 of 20

WILLS CERT. PET. APP. - 027



- ~d'r !lt/~d ~-Ye/ cl7" a /;1;t11J~ct 
rf/2;r.r a~ 7PJ/7~r7t/ 0t4r viff/I~~ 
/JV/f /fr ;:;,~c/ -7t7 /rn/}&1c/; ~<9r­
llr/!ibd !Jq/b/ #/7' C7~Q?r O;?r/V78rJ5 

f#kt ~---r- c::t/Jc/ Cf IJ:J /PJ-/f/v;or;v 

5t4//~7 -;77-qr- At /7(lt/f!r vvPrrr ro 
)Id): (fr?)) t:f/Jc/ cy/'YJ -Ytf /l--?'T4'.'A~rJ! 

0171Qif-3) {f)t/rr)f/ )/-{)/f/ ~V(l 1~!-id 

#rctr /10QJ~ 7tJ!f r1/JV·'1V f/W;,~A etvh/ 

fat @c!"i°c/ m &vr<290(? aL1 ?/r# tv!°dtd,,,y 
li&::tdr'IJ Ae bl c;v; #V 2'C1 ZtJ13 CM"?Je' IJ 

/;,//irf ft) 1~C?C/, ~f7Cr7r- /lc.&a/5 

1?-Jlf'/J/lCJ/iy t/145 /r{)t/o/~/ 'ii? rYlj/ 

Yllt15t!. 
D Cf/Ot/ric/ ,/Ot/r: fr7f ./lk"-flvt:7 t:J)j /'")-fl'trlcf 

of -17fb/ {tJvn "YI 1}ar A/ri€7r=- ft{/qe /Jr ~fld 
W /:~ac:-A dl?ct,r /J/Q)q6 an:/' ~$c(?r 

Case 3:12-cr-00292-BR    Document 99    Filed 06/07/16    Page 9 of 20

WILLS CERT. PET. APP. - 028



- C,t'1r/Ylt'//7 ~i6'd ~ -7AtJ/"r i&~Q7 re:;J~ 

c:trJ/ 71!~/)/Jt?rJY ar -V,e ev?c:W'/7/°c;-~ ~ 
Aear1~c/ 

Jt//fJr?t~f ,c4<??5. · [CJt/r75f I ~te?r t/l'l/n(lr':::, 

AUffr]7 f'vfY!W/J(f/ ~ ~fr? 5r~~'J/7-qf 
'1/tY 

/Wlf mv ~rJ~ I rY/tvJer: >'S?Jt>/, CJr;q/ 

d14~--!f5/ 4r -77-ie /2Jrra/ L2?< C-rr-:fo)-m:cer 

#tl'-?i?,rd5 '1f5-l//Yloril( (fr 57} 21/.J:'cer- C~//Yllr1 '7 

~~/VfO/lr;' :fir Jf'( ?J/l:ctr ,/£&rch /~/"/ 
lifmc~ /J/lf n-r{E>!A1?frrt1/ 1Jvr-, c:ic; /YJY 1~//Pt1;1{Jry' 
tJ/1 vi.fl/;, A(!. /iqo/ /18 1rr?/VJ5 ~ ~/v(l cYri 

170 !er-:tJ/l Y'e c;//:ce1~ car/Vfd/7 ') ~rr-
1 J' VL4::) tfr-racA /VJ(ry-r ('SA?6fr'3) yvf///) 

?;-qr-J')'/J/-rfc/ fa ///lcOe; a/C/ Ae Ac;ol //)LY 

f/p rvJ') Ci/ U?/Vf &--7 ,A;j ~ry/f, ~/ 
i;,//{Jd -;D t:;VP?rfb/) 77-,~ ~f'0 Cf?r7 

'14iY "/~;/ /P~c/ /Y!Y ~/If/ ~r' 
:5l:o~5/ t1t~c/ q;~ c/~~f/,f/' 74et/ M"f 

Case 3:12-cr-00292-BR    Document 99    Filed 06/07/16    Page 10 of 20

WILLS CERT. PET. APP. - 029



~rf ~ C~1~/ c:f/7 /'0vr!J77"c;~ 57Z>? 

tY;q ;J~f/l/ 4J 1-qprr?rilc~VJ 6Y 7Ae U~/'J 
;6;0~0~ f t/'!45 /~ ,t;.q/,lql~ /ltll" q ck-J~.r 
1rJ 5°f'T I~ q Of,,- '//,qr 1) ~ fe~d"/) 
ClVr7)f 15 .;;//v./f -;7V J:~qc~ &!hctr Ctf/'rYPI 

ffbl &//J:yJ,,- /10b:fd ~/ G 7hrr ~ 
t165 ~~/ /ff /)/! y cl!#ri Jr! py' 011/-/?" 
v14) rt 1~tJ~ t~1/e .-:£. IA/~ ~ /71 e 

~ ~ll/71~ 'ilie 47Ctt?~ /)/TJ/Pt7Y azi:./ 
/;qv( CAq// ;,ec/ ~ tJ.,7r(2fh?[l ~ /Yl r t!~t;l"y 

Alfrq 

9/!fJrd If ve. -fa e /Re/, vf! 4"55;5721/JCf' fi/'-p-; q / 
{bt/r7)~/ :if€4r t/l/f//lfr- deff~ ~Ito/ /0 

~~ #ar J)i/) !lrdtn,q/J 0 4 okMrJ'J{! 

~/hf5::l 

~"9 ,ac0: m CjovfrTJrY!frrr1/le-;~m-&; 
tJ~ 4' ?hi! Xx ~~71r-J ~~ vvPff ar ft-e 
1at77 _:Yt<>r1~ en ;4'Jq( U; 2&; Z; k -Me 

Case 3:12-cr-00292-BR    Document 99    Filed 06/07/16    Page 11 of 20

WILLS CERT. PET. APP. - 030



£vfdtJn.fi4/l/' Artad~f t7/J ,AJqtf' zq 20/3. 
'-; 

OJt/rJJf/ cr;;y c#(J/?ll ,#/. yv,1/~ / C?J t:J d!/Jrt5e 

J1/tfi7e55_ ~17r }i5/Jn /h~/7/¥; t/14~ 

tl/J0 ~ fiie ar,,-f-;-r ~c:r/J/l tfr; /Vtc:rl;/ 

% 2!J121 O/l:ct?r- JjArl /lv1o/?rJ:O// vt4J 

tJ// :~--mrrr /;0-1 t/U7?!f"J5. -;~~ 
/JHc:;c/JMfn~ {'/)(A~/71) fYJ ,41t:ty' ~1 V!Z--1 

a/lt~r frdlr;1~" %&/fto/ '/Iv~ AtJac/ --Miff 

Jl-Jt? 7vve /Yl:?/~J /~~ CV~ q-1 ~~~ 

t!C fi°!bo; a/1'/ J mrdLVIAf:I JfJ Jhrr(Jrq_ 

£ VZ6; l/1f c/ x ,y; ;0 mt/ CJ// w~1 m~ £ . 

5fqrd,ft'I !-/YVI, H de/ /7tJr Mvr a/Jt/-;J-,~f 

tJ/' rAk tJ/7 A:) Jfrm ~H/ fhtF> q 

Cfi/PJ-mtl At vU?-5 ctl-;;o aclvi)flcl tJF A~7 
,#llaJNq r19h13. tlf;Oa;/ /lro!J/J:b/J I ~") q 

c/1'71cot/ ar;L/ --;Gv&/q~ ~f/J 7fJ faf 

Case 3:12-cr-00292-BR    Document 99    Filed 06/07/16    Page 12 of 20

WILLS CERT. PET. APP. - 031



;i;?m AN ilvf rrt5 -f1--q7 tJCCfA7Pc/ "/hf!_ 
, 

t'Vf YJ 1 ~1 t,J/' _,,#/.' WI)-:; ar/f rr /tf/. t/0//:;; 

tll~cl Ca/r7Jt7/ '/h"< At vU:ld/ J°xe 

O~fr ;hc#r?:9/J j/~qt!c/ a) q d#)'75f 

l/l/if/-Jf17_ Wri5f/ ;;;Aoq --;/!/ /-ave o/l:Cf?r 

ffrd,;/J,qr7 ~'fbf'/lC?tJc/ 0 ti' dli'/7~ vvf-rr-,e75 

-10 -Me ev&6~"/l"q-V hc;.~0 vv/J,Ch ~5 
/j) I (~ 

l~Pclfc/Q/ -7c5 Afr:- 01//;5 dt#ri~ ~cb10f 

ofttfr //'vx:/cr{qr; J/l/q) q /Jv-tY"a/Jlf vi/-Tr1t975 

1!-qr UJv/c/ A~ Ch:v19ec/ 17--17 cz,rm,~ ~ 
1H 1hC®trYJJ_ OV/75!/7 dV/7/ ;'°-') !fJ mil 

j;U()1A!J/l t/l/-rrif 5Jf5. ~,C/-. /5 9W-~flc/ 6'I 
1Ae_ -~ffyfli .Arvie.,c/r1'1<_?,,,-z-

f: 1)7fl:a/ W: /71Jrr 1tJ dvf j}/f}Cf7J1 (f;U1/?'t!Rcrfr/1 
?10 -ra;~ P-41 /r-d/ ?he 511-1, V-tA, 7>1A, a/)d 
It/ q /Yltf!c//YJ(l'/15 t/VAe r7 Ae 'ff'u-;x?Cuftl/ Jt It~ 
fve;y '/)1v5ea/;{f:J /fbf-lfr>r1e/ &l'Jfd ~/l 
fe/rrfo/Jef?/15 /Zfe{J_ 

Case 3:12-cr-00292-BR    Document 99    Filed 06/07/16    Page 13 of 20

WILLS CERT. PET. APP. - 032



~fftri; ??-?crJ: 7/-r! 9Jvf rr:7 YYJf?rr/ 

hcl/c-rpc/ 5~ vV/!J/7 /,h ,jvrJt7 .5; ?1}12 Jtr 
&ri9 q /ifh ::, )2_55p57;'0; ~ 4 -hrr?t/Y?V1. 

N' vVf?l /1 5 15 $-~ /lr?/lt7rlmr/_ ftlfJrrt:/ZJ 
ilfr-tP/2:; MJ //fJ7 1~c;fc-m:/ _;;; )J1ef 

£1 

~~ti ~ a halfr/J/l, ,41/. /Jr?P/2/ 15 aC' 

)l~f'J;c c/(7('~ ?t? (!f)t/7 f!~-0 
M 11dtrpc/ /!45 /$1/. !lt//Pr?J CA1/?f~c/ffr;Zj 

11/fJVrd 5evfrJ: {}ri,"c"'; t7,C' P,<7 f/Pi 
~ 

pt/Vl~/7o//11€r-r7 VVl-ie/J CtJvP/519/ £/tlc/-rD t!Y'1 1/Y/1/J€ 

a1;/ 1~Y!/}qcA !!~d ~ Ct?rrf72!df-;Pr1/ 
J!~fl'J~r71'5 /'Ylqc,.P jy1 ~('r vvf'-T77f/'71'"5 4/J/ 

/'/ ~ ~ ~rifa?c/7er8~ /r~rvle,?TS ff7qcif! 1r7 A,47 t?1 

PJ/:c(J ~rf~. 

Jc//7/}y---/,-r7'f 1?/C13: {)Jc/l)f / '?Pa,,- ~r;fl/;--
40crrr hc:nl ut!I ~ ff-it7 ~er-:5 
'?P?if/Y q;- 77ie t?vtj6r;ffQ,~y Aaa~r>7 

Case 3:12-cr-00292-BR    Document 99    Filed 06/07/16    Page 14 of 20

WILLS CERT. PET. APP. - 033



-t:ll'c/ a/JJ CYr//J/f/ ~ -/1--ef? J7JFce '11017) 
{2:/rrv;!J/l Yc>r7Pc/ ~ ~tl /Jfl~.r- //1./f?rrr 

-$} ~cf): ?1/k:/ t::f 157 ..-');' ~ %cr/P5 

~ /7€1/f?/ ~ri-r- -10 /1JC'!2; C#v-75f?/ 

-/;;~d /D /~~qc~ ~{/~ ~ 
If; /7fjp 1};?'115. (Vvn /fl/ Ql-5:? ;;;;/d-m-
1 
!mfJtqcJ-i A~r -;pj/?rv/CJ/7Y 57477~ '/Aq-r-

7~ -ffell? f11V ~qr ~f Cc:t~ 
{-rr3'5) t/Vf 1h Atr 1J ;:cf ret(lr--r /fffqch Meef 

(fih'l:t-rif) y~,,,'l fecrT c/v1---//J9 Atr /''1~mori/ 

f h;;;c/ m ~·'l17 #" t,,6,lvt! cM /l/lc/ ~1th· 
{}JvYJ'Jf/~ f;,7vf1! -m :/11/fqcJ, a4fcer lf/&/C/ 

L_~ ~-1 ~1 ;~ ~e-, r/le'dc:cr11f) cxrx?a !Jlt/J ft, f-~ f / Ji 

II 1f0t///C/' l)JA-r;· 1]frtq/ tl,C ~/'tp,7 -m d~-:-lvc~'YJ 
~r;c/ /c/}r -r/tt:tl Vt/de'/"' 7Ae 457'!, ?-rA, ?J~, t?tr-JJ 

/t-j~J, t:/rvlfr,/,v/{lr-Jf3 ~l! /J ~e r?rrr5(!CV(l{J/ 

Case 3:12-cr-00292-BR    Document 99    Filed 06/07/16    Page 15 of 20

WILLS CERT. PET. APP. - 034



#P)tr?1'fc/ ;;;J!! 'R5ffrvio/7V /;'t?rvJ o/./;Cer 
M!x?rc/ 

J#Jr?-:7TJ9 1/1C13: 'i),e_ 901./frrJ /l/l{lrtt /,(?qrc/ 

~fr lb~rt/ lf/fii?' -/J,ef A~r ?0 CJ;;fct~ 
Olrmor; 5~ p tr?f tl-7 ,4/cU:'.11 {-fr'~) 15'vr 

5tf {r;r~3) O!hctr- &r mc:vrJ -fil~ rnv/J'f' 0c/ 

fl.,erJ 41~ /;v/V/ &77 P/€o~c-r /D 7Ae 

.41v1rrriJM4~ {'t?vrJ-rc/ 1')-tPrJftcn CP0 "7Pr ,4$ tJll'fq;/ 

!/l/l--o de/ 7~ ,)r/'f/ ~a"r- 1J,'!!4al ctd 

t1fl!crJr /f1t://)dn7' :£ ~ :"? 1/V/Y r60~ 
fl-rrqcA /VJ (J,17 { 6Y-i'":6~3). '/A~ tJtlufr'ri rJ/IC:rrl !l?rft!c/ ' 
-10 &r,.,Pey- &IJ:cP--- #V~~ /; l?t -ff7-;f°,ntt?r>y' 

ffd Vf /')o -J/P6a/ r?'fl;-T. ~~A /h&FJ/ 

{_4J,;'!Jlr5). 

Li)?rJ;'q J t¥" ?Ae rj;?Ji af~f/7c/rv;trrr- J/1/Ae 11 

J?vn'X'/ ~rl'ed -m CP!ll /Jr1dJn;qr; /fl ;~r;:bP'!cA 
l!t/6(JC1ai5 a~reYJ7 CtJr?11211rt/ -R~/V}{J/)y' a0d' 
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5hce1 .viA1~ ?t!777f°t:nPr //7.4'5 ff/7110~1 Ace 
d//VYJ ~r; ?Ae q/'Vwr/ 

5~~7 ~- · !J/l:av mr/W)~ t/l/~ 17,,; 
//~ c/J E «7 n~rr ~cA rv;~v-f {'EY/-/?/1--sJ 'lh::rl 

~ar ;JrW);e;n ?Ye/ &ttr 'ff;!bc/ fr71~7{t/ 
l'J?! ~ ~ ~Vi~ /--)(::°c/€YJ~ /h::I ::L hrci1 
no iferv1J aC' l#//tA' {;7"f ,YV7 Y :fP0tn. {)vYl)l7/ 
/qf!ec/ ~ ca;/ /Jrr,/n1~'1, ~cc:v~ At! ~ 

~f cl' '17it! t:;rrty ~/1/1. .4ric/ a j;cr 
////f1/7e17 /ii ?/(}V(! 'l~ t?~er !l~a/ 
fl.a aY""/Yl&fJ rrrvti17d 41/ ~ rW /h;?;rtY 
WA,°/e 5 t/W?J Jfi/I l'/lrYJ Ace dt;vvrJ ty) 
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,.;a 243 (Rev. 5i85) 

(e)Onappeal Tonia I. Moro. 19 S. Oran~e SL Medford, Or 97501. 

(f) In any post-conviction proceeding ---------------------------

(g) On appeal from any adverse ruling in a post.conviction proceeding ----------------

16. Were you sentenced on more than one count of an indictment. or on mare than one indictment. in the same cowt and at 
approximately the same time? 
1es O NoO 

17. Do you have any furure sentence to serve afte.r you complete the sentence imposed by the judgment under arr.ack? 
1es O Na O 

fa) If so. give name and location of coun which imposed sentence to be served in the future: ---------

tb) Give date 
0

and length of the above sentence:-------------------------

I 
(..:)Have you riled, or do you contempla~ filing, any petition actacting the judgment which imposed the- !'entence to be j 

served in the future'? ljl 
Y::s 0 No 0 

Wherefore, movan1 prays that the-Court grant him ail relief to which he may be entitled in this proceeding. 

Signarure of Attorney 1.if any} 

°'Mt~ M\JA\;r\. 
1 -.!e::i:ue under penalty of ;::erjury L'iJ.t the ioregomg is true Jnd correct. Sxecuted on 

~ 1.Ji,W\~ 
•u.tle) 
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~r :/}FJc?/-:ry cl' ~Ovr' -T;J£ 25 

~.c 17Cff; /Ae CO'r?-??'r/75 45 -v-ve 

t?r?c/ OJ//P er q CCJ/YJ;L]/e71_7 ~ &;L' 

~ li/iJ~7 ~7f-/:J0 JP/'// 7t7 7,I,e 
<2irr 
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~nit20 ~tn:t2s Oiourf s 

CERTIFIC ... ~\.'TE OF SER\lICE 

U_N_I_T_E_D_S_T_A_T_E_S_O_F_...;.A.:.;;.M.;;.;;;E=R.:...:I:...:C=A...__ ___ v s . s ID EDWARD WIT I Is rn ; 
CASE # 3:12-cr-00292-BR. 

I, Sid Willis Jr; hereby certify under penalty of perjury 
pursuant to Title 28 U.S.C. §1746 the contants as true and correct, a 
complete copy of the following Motion sent to the Court and Respondent of: 

District Court Clerk. 

1000 S.W. Third Avenue. 
Portland Or 97204. 

Which is deemed filed on the date that it is presented to prison officials 

receive it for forwarding to the United States Postal Service, under 

Houston vs. Lack, 101 L.Ed.2d 245 (1988), upon the Court and served 
parties to the litigation and/or his/her attorney's of record, by placing 

same in a sealed, postage prepaid envelope addressed to: 

and deposited same in the Legal Mail Depository for the ~i~ed St.::ites ~ost 

Offft, pf the Unite~ States Penitentiary; signed this ~day or 

~C11 ' ~oJ¥-. 

SID WILLIS JR; 

/s/Sid Willis Jr; 
?2 tic iJoei: c; 3 L...;,;.1 : 1.:i:.:: 

? ~IS. F 66064-065. 
r.::? 'lictocvill·2, P·) :L);< 3•1>'1 

\. d ·~ l . 1 n t o , , .J l L ( o c n L ..-i ) ..'. _; 1 -. l 
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MAY. 25. 2012 12:09PM NO. 1'93 P. 19 

COSTODY RE~ORT 

. .:i:. 8 - Rcspouded to a ~clio call of a ~with a gua near tbd Plaid Panuy at.SE 162od A TC and S£ 
~': DMatou. I wa working oo •GET dde ~o.q with otb. Bt.Da:rd u my pmtn«. We wem foUowhJ.g another 

I 
~ ': ~oar aobi.a But on Division toward the distmbmce wjlm 1he)' apottM two of the mspecte. Ofc BUWd 
~ and J ltbpped md lllilted in tBkina the two rnaios mm custody at gun point. . 

... o=:S-... Ofc. Bm.m &DClI haDclcuffi.ld SB~· I walbd htm. w my our p&1rOJ oar: I searobt:d hlin. He did~· 
have mylb.ID,g of 'ftluo on ldl pflnlOn other tham a cell pbonc. We tns.nspor1ld him to F.ut Precinot for 

CCl!NTll:'L queatiomtia by Ofc. ·samora. A&r 1be mt.view vte ~ him to }4CDC. . 
cavr · 
' . 

CNOl\TH 

OllE 

DIE 

QCAT 

IJDH#CHS 

a~. 

011\fllU 

CECllT 

[J.IOH 

O.IW 

cos. 
[JD'YCI 

a 
C· 

c 
IJ 

c. 
Cl 

l!NTRr 

.0 '**' 

0 PlllNlll 

c:=, 
~· 

[]Dlrl--· 
1111 

1obo. AndODim 
.~~ 

SEW00018 
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DEA.ST 

ONORTH 

ONE 

ose 
OCAT 

PORTLAND 
POLICE BUREAU 

REFER CME NUMBER 

12-44571 
IYiT'E mME OCCURRED (START) 

2221 05/24/12 2204 

PREMISE TYPE 

3 70 - Business, Convenience Store 

1) and (Xl) threaten I and WI) with a band n. 

PRECINCT Of OCCURRENCE 

East Precinct 

PERSONS au- eu.....,.. ~ KN. p_, ~ cm.°"'* "". PIVp8lly Flnd9r u. a.,qea •. Rlponlng ...,_ YI. V101m wi. Wiii.a . 

MME (l.llt. Fhl Middle) 

MORRIS, Gregory Lamo; 
CITY 

Portland 

CHY 

Portland 
STATE 

Oregon 

SEX RACE 
M B 

HOME PHONE 

MSG. PHOPE MOBILE PHOIE 

503-839-4646 

PHONE OMSG.PHOHE MOSLEPHONE 

971-207-5707 
ODHSICHSi--~~~~~~~~~~~~~~~~~~~~--~----''--~~~~~~~ ........ ~~~~~~~~~ 

ODVD 

0DVRU 

OECRT 

OJOH 

OJW 

ocs 
oovcs 

0 ---
0 ---
0 

X1A ·XI ·SUSPECTS • •Mluing RW •Au......, DK· Dnft DI!· o-.d Al • Ali.nptSulcldl 11£ • ~ 18 • .._.. 

CODE NAME (LMI. Ast Mlcldlit) 

X 1 WILLIS, Sid Edward 
HOME ADORESS 

6000 NE 80th Avenue 

OTHER DESCRIPTION 

NAME (IAlll. Ast Middla) 

HERR.ERA, Alejandro Arturo 

CITY 

Portland 

CITY 

Hillsboro 
MSG PHONE U0811..£ PHONE 

HOME PHONE 

HOME PHONE 

STODY'I 
YES 
NO 

D 
---J~OTH~ER-DESCRJPTloN........,=--.----------------J_------...L------_J_---------1 

---· 
0 

---1VEHICLE s - Sllll9n R -~ L -~ A. Abandanecl T. T-.1 v - \tr:lim'a Viti» x. s..,ec:t Vehicle 1- lnformatlon1I II -MiollrQ 

D IDENTIFICATION DIVISION HOTIFED? DYES 181 HO 

OUTSIDEACEK:V NOTIFIEMEFERREO TO? 

OMPUTER.~~="'~~~..,.,.,,,,,..,,..---------~~----~--------~--------------t ENTRY PAOPERTY RECElPT HUMBER(S) 

0 Deal! 

DPSST 
D Person 

bPSSf 

0 Enllyl 
Vehicle 

DPSST 
0 Oislrlbulion 

PROPERTY a • STOLEN L -t.OST F. FOUND D. DAW.GED K. SAFEKEEPING R • RECOVERED E - EVIDENCE 

NARRATIVE· n. ordor d llflPll9IWU for - lnfonnallan ... be: 
ITEM 1: II/A ITEM 5: NIA 
ITEM 2: II/A ITEM 6: ADDITIONAi. OFFICERS - Lill .. ollioll10 ..-it and ldenllfy II"*~ with 

lhl lllddenl .... ""'°'*'· 
ITEM 3: NIA ITEM 7: SUMMARY • A lla1 1111MWY la nocnuiy II !he nerretlve la - lhln - ful pege 

-.1eng111. 
ITEM•: ADDITIONAL WORTtU!SS DOCUMEl\IT$. RllCCfd nUtiple-.docMnerltJ on ITEM 8: NARRATIVE· lilt it>chlonologlail order, al o(lhe ............ dlMls olht OlCidenl end/ 

tfnlud~ torrn. A.- lnlho n_..., __ ,,,_._, .,.._ riJlho c:rime or.........,. 
docul'lenls ...... 

REPORTING OFfla.R(S) 

i-.... OP..,s""'s=t-• Shaye Samora 
r ASSN I DIST SUPERVISOR'S Sl~TIJRE 

965/ 962 Jacob Clark (43501) 

----------------··-----·~----
SEW00126 

Case 3:12-cr-00292-BR    Document 99-2    Filed 06/07/16    Page 1 of 3

WILLS CERT. PET. APP. - 042



COPIES 

ODET 

OCENTRAL 

OEAST 

ONORTH 

ONE 

OSE 

OCAT 

ODHSICHS 

ODVD 

. PORTLAND 
POLICE BUREAU 
NARRATIVE 

· 06 - CARMON #38197 
HUBBARD #45126 
BILLARD #44160 
ANDONIAN #50654 

INVEST/GA T/ON REPORT 
PAIJE/Of' 

2 I 3 

08 - RIC to 16266 SE Division Street (Plaid Pantry) on a report a disturbance where a person was threatened 
with a handgun. Dispatch advised that a black male wearing dark clothing had pointed a silver gun at the 
victim. Prior to our arrival, other officers in the area located two possible suspects at SE Division/ SE 158th 
Avenue. Both suspects were placed into custody. Please refer to additional reports regarding the events 
leading to the custody. I was advised that a gun was located at the custody scene, along with a small amount 
of cocaine. Refer to other reports for more information. 

I arrived at the scene and contacted (VI) MORRIS, Gregoi:y, who was now located at SE Division I SE 
157th Avenue. (VI) told me that approximately 20 minutes earlier he was at the Plaid Pantry (SE 162nd I 
SE Division) getting a beer when two guys threatened him and his girlfriend with a gun. (VI) said that when 
he walked into the Plaid Pantry, a black male, later identified as, (XI) WILLIS, Sid walked up to his 
girlfriend (WI) SMITH, Clarisse who was, at the time, sitting in the passenger seat of his vehicle. He said 
(Xl) asked his girlfriend "why is your man mugging me" and then produced a silver handgun and showed it 
to (WI) Smith. (VI) said that (WI) then came into the store, explained what happened in the parking lot and 
told them they needed to leave. 

DOllRU (Vl) said that be walked out of the store and (Xl) approached him and said "you mugging me?" He said that 
OECRT (Xl) then pulled out a gun from the side pocket of his hoodie sweatshirt and pointed the gun at his chest. He 
OJDH said (Xl).stated, "You can't be mugging me .. .I'll kill you .. .I'm a gangsta. 11 (VI) described the gun as a large 
OJw silver revolver. (VI) said (XI) then put the gun back into his sweatshirt pocket. (VI) said that he tried to 

calm (X 1) down by acting friendly. (VI) said (X 1} told him that he just got out of prison and that his car bad 
ocs been impounded. (Vl) said (Xl) demanded that be drive (XI) and his friend (X2) HERRERA, Alejandro to 
oovcs SE 102nd Avenue. (Vl) said that he continued to talk calmly to (XI); however (XI} was continuing to get 
o agitated. He said that (XI) was holding the gun in his sweatshirt pocket and as he said "don't make me shoot ---· 
0 you" he was moving the gun up and down in his pocket. 

0 
--1 (VI) said that (X2) then walked up to him and said "you need to quit talking." (VI) said (X2) demanded that 

D (Vl) and (WI) drive (XI) and (X2) to SE 102nd Avenue. He said that (X2) then got into his face and said 
o "why are you still here talking ... we'lljust shoot you and take your car." (VI) said that he then walked back 

0 
to his car and drove away. He said that he took his girlfriend home and then called the police. 

t-----1(VI) described {X2) as a skinny, bald Hispanic male that was wearing black gloves. He described (X 1) as a 

0Duk 

heavy set, black male wearing a black hoodie sweatshirt and dark pants. (VI) pointed east on SE Division 
and said that the two guys we had in custody (approximately one block away) were the ones that threatened 
him. At that time, other officers had concerns that there was a third suspect. (VI) was adamant that there 

,__,bPSS~""'T.--'were only two suspects. In order to confinn that we had the correct suspects, I transported (VI) to SE 
D Perspn Division Street/ SE 158th and conducted a show up. Although, (VI) had previously told me that we had the 

•-===--•right suspects in custody, I still gave him admonishments regarding the show up. When (VI) saw (X 1) he 
DPSST stated 11I guarantee that's him, 11 explaining that (X 1) was the subject who had possessed the gun. (VI) also 
Emy/ 

D Vehicle identified (X2) as the other suspect involved. 

DPSST I then spoke to (WI) who told me that she was sitting in the car while (VI) went into the Plaid Pantry. She 
OO!strlbution 

REPORTING OFFICER(S) 

'-bP..-...ss""'r~' Shave Samora 
OPSST PREC I DIV 

51733 EA/ U 
RLF I SHIFT ASSN I DIST SUPERVISOR'S SIGNATURE 

A 9651962 Jacob Clark (43501) 

SEW00127 
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COPIES 

.. PORTLAND P~ 
POLICE BUREAU 3 I 3 
sa1 t at wa e up to er an sa1 w y 1s your u e muggmg me. She sat at en pu a 

. , gun out of his pocket. She said that he did not point the gun at her and instead showed her that he had a gun. 
She said that she went inside the store and told (VI) what happened. She said that when they walked out of 
the store (XI) pulled the gun out and pointed it at (Vl)'s face. She said that (Xl) then got into (VI)'s face 
and told him that he had spent 10 years in jail and was a pimp with "six bitches." She said that she beard 
(Xl) threaten to jump (VI) and take his car. (WI) said that she pleaded with both (Xl) and (X2) to leave 
them alone. She said that she told them that they had small children at home. (WI) said that (VI) then got 
into the car and they drove away. 

Officers then transported (Xi) and (X2) to East Precinct where they were held for questioning. 

ODET I then went to the Plaid Pantry and viewed their surveillance video. The video shows that (VI) and (WI) 
OCENTRAL pulled into the parking lot of Plaid Pantry at approximately 2204. After (VI) goes into the store, (XI) 
OEAST approaches (WI) while she is still in the front passenger seat of the vehicle. After a few moments, (XI) 
ONORTH walks off camera and (WI) gets out of the vehicle and goes into the store. At approximately 2207, (VI) and 

ONE 

QBE 

OCAT 

(WI) walk out of the store and (XI) approaches (VI). The video shows (XI) pointing a handgun at (VI) as 
he walks off camera for a few moments. The video then shows (VI) and (WI) walking back to their car and 
driving away from the store. I could also see the handle of the gun sticking out of (Xl)'s hoodie pocket as 
he walked around in the store. I requested a copy of the video surveillance which would not be ready until 

ODHs.icHs the next day. 

oovo 
OOVRU 

OECRT 

OJOH 

OJIN 

ocs 
oovcs 

I then went to East Precinct to interview both suspects. I placed (X2) into an interview room where I had 
him read out loud the Miranda waiver, which he signed. (X2) told me that he went to the Plaid Pantry to get 
a beer. He denied that he was with anyone or talked to anyone at the store. (X2) told me that he .called a girl 
on the phone and had plans to walk to her place at I 02nd A venue. He denied that he threatened (VI) and 
(WI) and further denied that he demanded they drive him to l 02nd A venue. I explained to (X2) that I had 
video from the Plaid Pantry that showed him aggressively confronting (VI) and (WI). (X2) said that be did 
not know what to tell me because he is not an aggressive person. (X2) denied that he knew (Xl ). He said 
he did not talk to him at the Plaid Pantry and said that he had only been standing next to (XI) on SE 

o __ Division Street when the police showed up. (X2) said thathe was not "with" (Xl) when contacted by the 

0 police and that he was just a random person he had never seen before. 
---· 

0 ---•l then placed (Xl) into an interview room where I bad him read out loud the Miranda waiver, which he 
D signed. (X l) did not completely read aloud the waiver and stated "I know my rights." (XI) then requested a 
o lawyer and I concluded my interview. 

0 
--•Other officers then transported both (Xl) and (X2) to MCDC where they were lodged. 

A copy of the video surveillance from the Plaid Pantry will be placed into evidence once obtained. 
0Dolk 

Refer to other offic~r reports for additional information. 
bPSSf 
o~ 

DP SST 

D = EXTERNAL DISTRIBUTION LIST 

DPSST 
OO!slribution 

REPORTING OFFICER($) 
1__,0fS""°"ss .... r~• Shave Samora 

0PSST PREC I DIV 

51733 EA/U 
RLF I SHIFT ASSN I DIST SUPERVISOR'S SIGNATURE 

A 965/962 Jacob Clark (43501) 

SEW00128 
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PAGE 05/17 

I~ . East Precinct I " ' ll!1,!'fJ 

I 
;i1•1 

'•'. 
~.,.'. .. PORTLAND CUSTODY REPORT OJlNSllLS 

f'Ml&JOF 
00 .1,1·;ur.• ®ADut.T I I :; 
V\ 

r-.. ;~/~ POLICE BUREAU 
\lj 

Olltl! MWIEA ~ Rlil'llt Ci\1111 NUM- • -'!.•""•>';,.'it ".. ~ ·,; " ' ~ ..... " ' ' 

~ ~~·~ 12-044558 li-44571 .. : ,.·· ~ .. :-... }S;-·~·.:'t.~)~~:·.f{~~~ ~ ·• ··~;·:~;, ~~ ··· .. '~i·.:.\· .. : ::::: 
11#,111 /TIMa IW'QPITIID U.ftl.-NlllC&r!D wOl'OOtfOOY a~IT"'"'*"""""' 8 .... ,tt.'l'IC:TNICU9T<XIV 

N ',.·,. iOS/24/11 2221 OS/24/12 2228 1. PllQIWlUI CllUlll 4. CITIUN-ST 1. 
2 . ....- 1.ms111~-... . '' 

l'llltQNCT ,,, ""'''"" 1.0CATIOlll OF aunocrt U MMe A• fiCIDllNT l.OC/\TllOM 

1SR l 6 St! Df11ilioa St Eut Precin« 
- ""'PlllllOI' lllCUITCO't ti.all. """'lililllflll c..., -- -- oot 

Willis Ir .. Sid Edward M B 0!5/0l/79 . 
d ' ,,,.,.,~llllOCMIMll 11111 .._ -
COP& tfilQft' ,~ MAIA l;';o !'"Ill.Iii.- r CUITHIHQ DHCIP'l'llll 

OO!l S'9 200 BLK 
MOM:J.~ r'Y ~~l! 1r,20J Hotll PtlOtll 

OaENTIW. 9488 N. St Lows P.:irtland 11:¥0n 
CfA!T ~lllCttOOt~ lu WOllk Dt!Qlll ooin. '**I MO!llL.E-

ONORTH t¢111'1 I~ ITATrlJl;i8 

01\E 
Dfll\IW LICIH9!! f,m"' ,. ,.ONO. I NII 011tiR NO. ase 89S9834 OR 12021331 .5824~085 
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CJIAST 

D~H 8 - On the above listed date and time, Officer Hubbard and·I were working a partner car while assigned to 
otc tbc Gans Eaforcement Team. We heard a ca11 dispatclwd where 1- subject was menaced with a gun at Qic 
cee Plaid l1antry located at SE Division I SE l 62nd and die suspects left on foot. westbo\ll)d SE Division. We 

headed in that dirccUon to see if -.w Wll;d help locate the suspects. Tbe euspocts WCT"e described as follows: 
OCAT 

ClOHSICHS SJ - Light skinned black male. 32yo, 5'7, heavy, wearing a black basoball hat. blaclcjaokot and hlack pants 
oovo with a large ~ilver handgun · 
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S2 - Hispanic male, 20yo, bleck clothing 

As we were coming into the area we saw two subjects that tnJtched the dC$Criptlon of the th4; RUSpCCtll 

walking westbound on SE Division et about SE 1 S8. We turned around to stop the subjects and SI duck:cd in 
behind a tall hedge and S2 stopped. We ~xiacd out vohiclcs llld Officer Hubba.rd challenged S2 while I 
slowly bega.o to cut the angle to see if"l could ace whao Sl bad disappoared to. Wbllc I waa trylna to locate 
Sl, be cmwled back o\lt thxn behind the hedge, I began to 1ive him command.11 and be was compliant. 
Officers Billard and Andonian arrived shortly and 1 told Officer Hubbard to go assist them in taldni S2 into 
custody. 

Officer Pippen 1hen aaived and assisted rnc in kocping cover on S l until S2 was token into custody. Once S2 
was secure, Officor Hubbard came back to our poatdon and we then took St into custody. As we were ta.king 
SJ into C"Ustody Officer Bub bard located what we beUeved to be Cocaine undtmeath tbe subject. Officer 

o Billard came ov~ to our location and l told him to chc1;:k behind the hedge for any ividence and O:tllcer 
c• Billard Jocatc:d a gmi. See lh~r respective reports for a.ddidonal information. SJ wn placed into our patrol 
0~ car and transported to East rrccinct to be intervicwCIC! by Ot'fiaor Samora. 

oo.n 
SJ wa.ci later identified as WILLJS Jr .• SID, wbo i& a felon on felony probation. Ba11ed on WILLIS being a 

1-0-P!""'s-r -•felon and possessing a Breann, he wRS charged with such aJong witb possessing that loaded rueann in 
O "-" publfot based on our stop. Back at Eu: Precinct. r field resicd the suspected coca in• and received a positive 

result for such. 1 have succesafully completed a NIK/OOV System ofNarcotics lde11ti1ication, Basic 
•-.u:..:Pm--•competetJcy Course. WlLLJS wa& also charged with PCS fl Cocaine. The cocaine was placed into the East 
o!:!. Precinct property toom on PER #1287J06. 

Mm-= The additional charges ofUnln.wrul lJEtc of a Weapon) Menacing, ·Disorderly Conduct, and Coercion wen) 
OP•.....,. added based on Officer Samora'& invostlgmion. See Of'f"u:er Samora'• report for additional info1T11atio11. 
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8-0fc Carmen and I responded to the area of SE 162nd Ave and SE Division on a report of three subjects 
pulling a handgun on the caller. We were advised by dispatch of the subject's description. They told us the 
ftrst subject is a light skinned black male ~2 years old, 5'7, heavy build, wearing a black baseball cap, a 
black jacket, black pants, and possessing a·Iarge silver handgun. They told us the second subject was a 
Hispanic male, 20 years old, wearing black clothing. Dispatch advised the suspects fled westbound on SE 
Division. 

OEAST We arrived into the area from the west on SE Division. I saw two subjects matching the description given 
o NORTH by dispatch walking on the south side of SE Division in front of the apartments at 15816 SE Division. As 
ONE ,( we turned the patrol vehicle around, the heavy set black male ran quickly toward the south behind a thick 

0 se 1' row of bushes out of our sight. I exited our patrol vehicle and pointed my firearm at the filspapic male w~ 
was standing next to the row of bushes the other male had_~~ I commanded the male, later 

0 
TRAFFIC identified as Alejandro HERRERA. to the ground. ore lmlfid and Ofc Andonian arrived, also pointing 

0 
PLM their guns at HERRERA. ·Once HERRERA was lying prone on the ground, Ofc Billard and Ofc Andonian 

DTRNG took him into custody. · 
0 

o Simultaneously to my commanding HERRERA, the heavy set black came back out from behind the bushes. 

0 -- Ofc Carmon pointed his firearm at the black male, later identified as Sid WILLIS. Ofc Pippen arrived and 
-- also pointed his firearm at WILLIS. Once HERRERA was taken into custody, I joined Ofc Carmon and Ofc 

0 -- Pippen who were dealing with WILLIS. Ofc Carmon and myself took WILLIS into custody. As I rolled 
D __ WILLIS up onto his side, I observed a small bindle with white powder inside on the ground directly 
o undeme~th where WILLIS had been lying. The area where WILLIS was proned out was sparsely covered 
-- in grass, but mostly dirt. It had been raining off and on all evening prior to our contact with WILLIS and the 

ground was wet and muddy. It was not raining at the time we took WILLIS into custody. The bag was 
clean and not w~t, and from my observations of the ground and the packaging, I believed the bindle came 
from WILLIS' person and had not been lying on the ground for any length of time. From my training and 
experience, I believed the powder in the bindle to be cocaine. I gave the bindle to Ofc Carmon who 
conducted a NIK. test on the substance. See Ofc Carmon's report for additional. 

~er items of value were found during my inventory of WILLIS..:. 

COMPUTER WILLIS complained to Sgt Duilio about the tightness of his handcuffs, Sgt Duilio checked WILLIS' cuff 
ENTRY and found them to be appropriately applied. 

00.sk 
Ofc Cannon and I transported WILLIS to East Precinct See additional reports for further. 
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Ol>\IC3 8-0fc Carmon and I transported Sid WTl.LlS and Alejandro HBR.REJU to MCDC. While at the Intake 
1:1 counter at MCDC, WCLL.lS spontauoll!Jiy bepn tcllina me, "I dld lt alH My man here didn't do anything, I 

0 - ain1t 110 snitch.11 When he was rd'en-ing to 11my man'', he was ges1&1rlngtoward1 HERRE.RA who was 
--..:...- standing at the intake counter to his right. He repeatedly told us he was n=sponslble tor evezything tbat 

D _ occur:red. Ofc Carmon reminded WJLL.lS hew he had been n:ad hi1 Mit1nda right& and he had asked for an 
c attorney. Ofc cannon B!lked Wl.LLIS if he had chan&ad his mind about telling us his side of the story. 
c - WfLLlS s•id he didn't want to tell us what happened. and th11 all we needed to knt>W was that he had done 

- cverythjn& and HERRERA had no part in it. 
0 

WfLLIS then st.at.Bd, "lust give me a deal, I want fifteen years jn the state, don't send me to the fbds!'' He 
""e""'ow__...l.IT!R ....... was insistent he did not want to do time: in federal prif<m, he wanted a dfa1 to do :fifteen years In the state 

IHTRY prison. 

00t1k 
As J was inventorying WILLIS' propcny t.o pla" it his property bag at MCOC, I came acrol!ll a pr:csoriptlon 

1--,.-..-1bottle with a label from "Oregon Medical Mar\juana Center .. on it. Jaside tho bottle were nurnerous pills. 
The jail nurse came ou• to look at tbc prucription bottle. She ~ned the bottle and it WU full of lime groen 
and purple pil1s with female silhouettes stamped Into them. Frooi my training and experienco, r believed the 

1-1H1-f-1pills to be Ecs18$y. J seiT.ed the pills as evidence. 
oliilt)I' v.- WtLLIS told the nurse she could juBt throw the pills away. He k)ld me they were his '1pimping pills.• He 

llf'HT said he takes them when he's "out pimpini." 
QO!otrillUllon 

•-w .... im--• At North Precinct I conducted a NIK test from item #I on property receipt #1293651, The subltal1<le we 
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Opinion

 [*696]  MEMORANDUM*

In this consolidated appeal, Sid Willis, Jr. challenges the 
district court's denial of his motion to suppress evidence 
in case number 3:12-cr-00292, and its imposition of a 
60-month sentence for violating the terms of his 
supervised release in case number 3:02-cr-00120.1 We 
have jurisdiction pursuant to 28 U.S.C. § 1291, and we 
affirm.

The district court did not err in denying Willis's motion to 
suppress. The detention of Willis that resulted in the 
officers' discovery of the [**2]  relevant evidence was a 
valid  [*697]  investigatory stop under Terry v. Ohio, 392 
U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968). The 
aggressive means the officers used to stop Willis were 
justified and did not convert the detention into an arrest 
because the officers had information that Willis was 
currently armed, the stop closely followed a violent 
crime, and Willis fled upon seeing the officers' vehicle. 
See United States v. Edwards, 761 F.3d 977, 982 (9th 
Cir. 2014); cf. Green v. City & Cnty. of San Francisco, 
751 F.3d 1039, 1047-48 (9th Cir. 2014). Willis concedes 
that the officers had reasonable suspicion to stop him. 
The stop therefore did not violate the Fourth 
Amendment. See Gallegos v. City of Los Angeles, 308 
F.3d 987, 990-91 (9th Cir. 2002).

AFFIRMED.

End of Document

* This disposition is not appropriate for publication and is not 
precedent except as provided by 9th Cir. R. 36-3.

1 We resolve Willis's challenge to his sentence in a 
concurrently issued opinion. United States v. Willis, 795 F.3d 
986, 2015 U.S. App. LEXIS 13200 (9th Cir. 2015).
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

UNITED STATES OF AMERICA, )

)  Case No. 3:12-CR-292-BR 

          Plaintiff, ) 
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SID EDWARD WILLIS, )

)   
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Hubbard - X

Q. And the time being 1:13.  That's 1:13 in the morning, on

May 25th?

A. Correct.

Q. And arrival at 1:26 on May 12th, 2012?

A. That's correct.

MR. KERIN:  Your Honor, I have no other questions.

THE COURT:  Let me just ask one question, please, so

that I'm clear.

We heard in the 9-1-1 audio that the complainant was

interacting with the call taker, indicating -- providing

information about the police seeing or being with the person

the complainant thought were the two that had been encountered.

Was it ever conveyed to you, when you were on scene,

that the complainant was actually identifying the people you

were with or the people you suspected as the two?  That is to

say, before the show-up?  In other words, did the dispatcher

relay to you that the complainant had told the call taker that

you were with the right two people?

THE WITNESS:  (Pause, referring.)  I -- I don't

recall that.

THE COURT:  Thank you.

Counsel, cross.

MR. WILNER-NUGENT:  Thank you, your Honor.

CROSS-EXAMINATION 

BY MR. WILNER-NUGENT: 
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Hubbard - X

Q. Officer, do you have a copy of your use-of-force report

with you there?

A. Yes.

Q. And you personally completed this use-of-force report?

A. Yes.

Q. In the report, you described the particular use of force

in making this arrest as pointing a firearm?

A. That is correct.

Q. And you yourself pointed a firearm, and all of the other

officers pointed their firearms at the two suspects?

A. That's correct.

Q. How many officers?

A. Ah, (pause) five of us in total.

Q. So five -- five to take two into custody, because that's

for your safety.  Right?

A. That is correct.

Q. And the purpose of pointing a firearm, listed in this same

use of force -- use of force data collection report, was to

make an arrest.  Correct?

A. Correct.

Q. And would you agree with that purpose today, that was the

point of using force?

A. At that point we were using it to take the two suspects

that we were investigating into custody, yes.

Q. Okay.  So in -- in making an arrest, it is a fair
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Hubbard - X

summation of what you just said.  Right?

A. Yes.

Q. Before you arrested Mr. Willis, you did not know anything

about the suspect in the menacing incident, other than what

dispatch told you.  Correct?

A. That's correct.

Q. Because you had not spoken with the complaining person?

A. No, I had not.

Q. And in fact the show-up came about six minutes after the

arrest?

A. Correct.

Q. Can you walk us through, in a little more detail, the

actions that you yourself performed with regard to -- after you

got out of the car and drew your weapon, what was the next

thing you did?

A. I gave Mr. Herrera commands.

Q. And so were you at any point personally involved in giving

Mr. Willis commands?

A. I don't believe so, because I was dealing with Mr. Herrera

while Officer Carmon was dealing with -- with Mr. Willis.

Q. Were you involved in -- after Mr. Herrera had been put

into a police car, were you involved in taking Mr. Willis into

custody?

A. Yes, I was.

Q. And specifically before he was put in the car, in addition
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Hubbard - ReD

to being cuffed, it's true, isn't it, that items were taken off

of him, like his shoes?

A. Correct.

Q. And his cash was taken off of him at that time?

A. That is -- I don't specifically recall the -- the order.

But it is custom -- it's typical, prior to placing someone into

a patrol car, for the items in their pockets to be removed from

their person.

Q. And also so there were some cigarettes taken off of him?

A. If -- if that's on his property receipt from --

Q. Well, I'm asking for the best of your memory.

A. Well, I -- the cigarettes, I believe so.

Q. And, finally, his cell phone was also taken off of him

before being put in the patrol car, for obvious reasons?

A. I don't specifically recall.

MR. WILNER-NUGENT:  Okay.  Thank you.  Nothing

further.

THE COURT:  Anything else, Counsel?

MR. KERIN:  Just very briefly.

REDIRECT EXAMINATION 

BY MR. KERIN: 

Q. Officer Hubbard, on that same use-of-force report, the

first section says, "Perceived subject conditions, check all

that apply."

Is this where you're supposed to note why you drew
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Carmon - X

A. A NIK test is just a kit that -- there's multiple kits

that identify various types of drugs.

And they're identified when you put the drug in --

the suspected narcotic into the little packaging, and you break

the little glass vial that's inside, it has a chemical reaction

with the drug -- the suspected drug, and it changes the color.

So I used the cocaine NIK test kit.  I placed a

little bit of the cocaine inside of there.  I broke the little

glass vial.  And it makes two color changes to -- one is a

pink, and the other one is blue, and then it separates.  So

that indicated a positive test for cocaine.

Q. And where did you perform the NIK test at?

A. At East Precinct.

Q. And how much -- since the time between when he was taken

into custody, at the scene, and when you did the NIK test, was

how long?

A. I'm sorry, I couldn't hear you, I was coughing.

Q. Sorry.  If you could estimate the time between he was

taken into custody, at the scene, and when you performed the

NIK test, or the field test, how long was that about?

A. (Pause.)  Maybe 30 to 45 minutes.

MR. KERIN:  Your Honor, I have no other questions.

THE COURT:  All right.  Thank you.

CROSS-EXAMINATION 

BY MR. WILNER-NUGENT: 
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Carmon - X

Q. I'll be brief, Officer.  Good afternoon.

Five officers, total, point firearms at Mr. Willis

and Mr. Herrera.  Right?

A. I know that Officer Hubbard and I did.

Q. And then there was Officer Billard, Officer Andoni and

Officer Pippin?

A. They show up later, yes.

Q. Of all of the officers who were on the scene, you had

three --

THE COURT REPORTER:  I'm sorry.  Three gentlemen?  

BY MR. WILNER-NUGENT: 

Q. Three officers taking one of the gentlemen into custody,

and two officers, including yourself, taking Mr. Willis into

custody?

A. Yes.  We -- we waited until they were done taking the

first suspect into custody.

Once they were done with him, then we went and took

Mr. Willis into custody.

Q. And under the circumstances, you thought that pointing a

firearm was reasonable when making an arrest?

A. Yes.

Q. And before you arrested Mr. Willis, you didn't know

anything about the suspect in the menacing incident, other than

what the dispatch was giving you by radio or by CAD?

A. Right.
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Carmon - X

Q. So, in other words, you hadn't met personally with the

complainant yet?

A. No.

Q. So can you just describe what commands you gave, again?

A. It would have been something like, Hey, I know you're in

the bushes.  I saw you go in there.  Come out with your hands

up.  You know, Show me your hands.  Things like that.

Q. And you mentioned having a firearm.  

You presumably couldn't see the firearm from the

bushes.  Right?

A. I could not.

Q. But you said -- you said something about you have a gun.

You know, we've got our weapons, you've -- we have a gun on

you.  Like, what did you say about your weapon?

A. About my weapon?

Q. Did you -- did you give any commands saying -- in other

words, implying or saying out loud to Mr. Willis that you had a

weapon, that the police were armed?

A. No.

Q. Okay.  Was it obvious from -- well, strike that.

So how many seconds of commands do you think you gave

before he came out of the bushes?

A. You know, it wasn't very long.  Five to ten seconds,

maybe.

Q. Did you see him walking, at any point, behind the bushes?
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Carmon - ReD

A. Did I see him walk behind the bushes?  

Q. Was he walking or crawling?

A. I saw him go down low, into the opening, or -- you know,

right in the photo.  And then I couldn't see him inside the

shrubs.

And when he came out, he was on his hands and knees.

Q. Would you call that crawling?

A. Yes.

Q. And then after he was proned out, they -- you handcuffed

him first.  Right?

A. Yes.

Q. And then after that, you took his shoes from him?

A. I think at the patrol car, we had him take his shoes off,

yes.

Q. And you also had some other items taken off his person in

the patrol car, like his money, his cigarettes, his cell phone,

before he was allowed to be in the back of that patrol car?

A. Yes.

MR. WILNER-NUGENT:  Nothing further, thank you.

THE COURT:  Redirect.

REDIRECT EXAMINATION 

BY MR. KERIN: 

Q. Just very briefly.  Officer Carmon, you filled out the

custody sheet on Mr. Willis.  Is that right?

A. Yes.
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Samora - X

understand your rights?

Q. And -- and what did Mr. Willis say?

A. Well, I -- I actually had this waiver, and I had him read

it aloud.  And before he finished reading all of the rights, he

looked up and said, I know my rights.  I want a lawyer.

Q. Did you complete the advice of rights to him?

A. I had him sign it.

Q. And when he said he knows his rights, he wanted a lawyer,

did you terminate any questioning at that point?

A. I did.

Q. And following that, was Mr. Willis subsequently

transported to the downtown jail, or what's known as M.C.D.C.?

A. He was.

MR. KERIN:  I have no other questions, your Honor.

THE COURT:  Thank you.

Cross.

CROSS-EXAMINATION 

BY MR. WILNER-NUGENT: 

Q. Officer, if you just look through the sequence in your

investigation report, would you agree that you wrote things in

the sequence you experienced them, there?

A. I would.

Q. And so you would agree, then, that Officers Carmon and

Hubbard and the other officers assisting them had taken

Mr. Willis into custody before you got to interview Greg
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Samora - X

Morris?

A. I don't know if they actually took him into custody before

I interviewed him, but he was definitely detained, and they

were dealing with that situation at 158th while I was arriving

and talking to Mr. Morris.

Q. Let's be very specific.  I'm looking at the top of page 2

out of 3 of your report.

You wrote, Prior to our arrival, other officers in

the area located two possible suspects at Southeast Division

and 158th.  Correct?

A. Correct.

Q. And that means before you arrived at the Plaid Pantry.

Correct?

A. Before I arrived at 157th and Division to interview the --

the victim.

Q. Okay.  And then the next sentence, following this

incident, begins Prior to our arrival.  The next sentence of

your report is, Both suspects were placed into custody, period.

A. Correct.

Q. And then a couple of sentences later you were advised a

gun was located at the custody scene, period.

A. Correct.

Q. And then you had yourself arriving at the scene and

contacting Mr. Morris, who's now located at Division and 152nd.

Correct?
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Samora - X

A. Correct.

MR. WILNER-NUGENT:  Okay.  I just wanted -- the

sequence was important there.

Thank you.  Nothing further.

MR. KERIN:  No other questions, your Honor.

THE COURT:  All right.  Thank you, Officer.  You're

free to go.

Go ahead and check to see if your witness is here.

If not, we'll take a 15-minute recess.

MR. KERIN:  Thank you.

(Pause.)

THE COURT:  We'll take our 15-minute recess --

MR. KERIN:  Thank you.

THE COURT:  -- ladies and gentlemen, and resume at

3:15.

MR. KERIN:  Thank you, your Honor.

THE COURT:  Thank you.

(Recess taken.)

THE COURT:  Thank you.  Everyone except the witness

should be seated.

Please raise your right hand, sir.

(Witness sworn.)

THE WITNESS:  I do.

THE CLERK:  Please take a seat.

THE COURT:  Bring yourself close in to the microphone
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Billard - D

there, please.

Tell us your full name and spell it all.

THE WITNESS:  John Billard.  J O H N, B I L L A R D.

THE COURT:  Thank you.  

Counsel.

DIRECT EXAMINATION 

BY MR. KERIN: 

Q. Are you currently an officer with the Portland Police

Bureau?

A. I am.

Q. And, Officer Billard, how long have you been with the

Portland Police Bureau?

A. A little over nine years.

Q. And are you currently assigned to the Gang Enforcement

Team?

A. I am.

Q. Now, I want to get you to a particular date:  May 24th,

2012, at approximately 10:21 p.m.

Were you dispatched or did you respond to a call of a

suspect who had threatened another person with a handgun?

A. I did.  I was working a partner car with Officer Andoni at

the time.

Q. And did --

A. I'm sorry.  Go ahead.

Q. Now, you were not the first on the scene.  Is that right?
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Billard - X

A. It was.  It was collected, and I found loaded rounds in

there, various mixed brands of .357 caliber rounds.

MR. KERIN:  Your Honor, I have no other questions.

THE COURT:  Thank you.

Cross.

MR. WILNER-NUGENT:  Yes.  

CROSS-EXAMINATION 

BY MR. WILNER-NUGENT: 

Q. Thank you, Officer.

When you arrived, where was Mr. Willis?

A. I believe he was being proned out in the sidewalk area.

Q. So you didn't see him coming out of the bushes?

A. I couldn't say for sure where who was coming from, but --

Q. Okay.

A. -- he was going to the ground when I saw him.

Q. Okay.  And you never saw him standing up before the time

of his arrest, did you?

A. I don't think so.  No.

Q. And after he was on the ground, arrested, he was

handcuffed.  Correct?

A. Correct.

Q. And at this point his shoes were taken from him before he

was put in the patrol car?

A. I'm not sure if they were, but that's standard practice,

yes.
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Q. As well as his -- his cigarettes, his money, his cell

phone, basic possessions from his pockets?

A. Correct.

MR. WILNER-NUGENT:  Okay.  Nothing further.  Thank

you.

THE COURT:  Anything else?

REDIRECT EXAMINATION 

BY MR. KERIN: 

Q. If you could, Officer Billard, estimate the distance

between where Mr. Willis was proned out on the ground and where

the firearm was recovered?

A. I would say probably about 15 feet, is --

MR. KERIN:  No other questions.  Thank you.

THE COURT:  All right.  Thank you, sir.  You're free

to go.

MR. KERIN:  The Government has no other witnesses.

THE COURT:  All right.  Do you have any evidence you

wanted to offer?

MR. WILNER-NUGENT:  Yes.  Mr. Willis wishes to

testify.

THE COURT:  All right.  Mr. Willis, please come

forward to the witness chair.

Please raise your right hand.  Face the deputy,

there, to be sworn.

(Witness sworn.)
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THE COURT:  All right.  Mr. Wilner-Nugent, it's your

motion, so you may proceed first with argument.

MR. WILNER-NUGENT:  Thank you.  

Counsel didn't have any rebuttal evidence, I --

MR. KERIN:  No.  Thank you.

THE COURT:  Didn't mean to presume anything.

MR. WILNER-NUGENT:  Your Honor, the argument is

largely contained within our written submission --

THE COURT REPORTER:  I need you to speak slower,

please.

MR. WILNER-NUGENT:  I'm sorry. 

Most of the argument is in our written submission.

I would ask the Court, for purposes of determining

whether there was probable cause to arrest Mr. Willis, to

disregard the post-arrest observations by Officer Samora.

Consistently with her testimony, I would ask that the Court

find as a fact that Officer Samora's discussion with Gregory

Morris and Clarisse Smith at the Plaid Pantry -- or -- on

Division Street happened after, and arrest after.

Of course, backing up, analytically, the most crucial

feature of our case is that this was in fact a full-custodial

arrest and not just a stop.

And I think the Court gets there when deadly force is

threatened by the pointing of a weapon, by commands given at

night with a flashlight, at gunpoint, and the fact that there
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were five officers surrounding two men.  That Mr. Willis was

handcuffed.  That things were removed from his pocket.

For purposes of our motion, I think, we would ask the

Court to find that Mr. Willis is arrested at the time that he

was given commands at gunpoint when hiding in the bushes.  An

arrest needs probable cause and the Court should -- you know,

the -- the argument that we made in our memorandum, which I'll

really just ask the Court to consider strongly here, is that

what we have is basically a rough identification of the person,

and nothing more.

The Court should disregard the things that the

dispatcher was saying over the radio in favor of what the call

taker was taking in from the 9-1-1 caller.  And since the Court

in fact got to hear the 9-1-1 call, I think that 9-1-1 call

should be considered as the real source of probable cause, or

not, as in this case.  So we have, in the 9-1-1 call --

THE COURT REPORTER:  I need you to speak slower,

please.

THE COURT:  Which the Court can certainly play again

for itself if it wants.  

Go ahead. 

MR. WILNER-NUGENT:  Is a caller identifying a

250-pound, five foot seven, mixed-race person.

So Mr. Willis basically comes within that description

by about 20 percent.  In other words, he's about 20 percent
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lighter.

And he -- you know, I -- it may or may not be a

distinction without a difference for the caller to have in fact

said the person who menaced him was mixed race.  And for the

officers to all unanimously identify Mr. Willis as

African-American.  But I think the point is that that kind of

disparity and that kind of vague identification falls precisely

within the ambit of case law, that I cited in my memorandum --

and which I'll rest on today -- that says that vague

identifications like that can be enough to establish a

reasonable suspicion.  But without more, it's not probable

cause.

And I just think this case rises or falls on the

officers moving too quickly to a full arrest, when they could

have easily detained Mr. Willis for further investigation; an

investigation would have potentially unfolded differently.

Unless the Court has any questions, that's our submission.

THE COURT:  Thank you, Counsel.  Appreciate it.

Mr. Kerin.

MR. KERIN:  Thank you, your Honor.

Here, I mean, obviously, we've tried to brief it as

thoroughly as possible.

The ultimate question for the Court is it's not so

much only what the officers believe they were doing at a

particular time.  But if the Court takes a step back and says,
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Were all of the officers' intrusions on Mr. Willis's liberty,

every step, were they in fact justified?  And why I point that

out is an officer could say, Arrest this one right off the bat.

And a Court could say, Well, at the point that you subjectively

believed you had probable cause to arrest, you didn't, but it

could still be justified under reasonable suspicion.

Here, your Honor, really, I think we have two tracks.

Under both of them, every action that the officers did is

inherently justified, and even if I start with is there just

reasonable suspicion.  Right?

Mr. Willis, in his memorandum to the Court, makes

much of the fact that whenever officers draw their guns, that

somehow that almost de factorily gets converted to any police

encounter to an arrest.  And that obviously is not the case.

And the courts, when you deal with a stop and an

arrest, there isn't that bright demarcation of when is a person

arrested versus when they are stopped.

The case law is legion that a person can still be

detained on a Terry stop.  And they can be detained at

gunpoint, they can be placed in the back of a patrol vehicle,

they can be handcuffed.  And that by itself does not

automatically convert it to an arrest.  It has to be based on

the circumstances.

Now, if we start with this as ultimately the

Government believes there was probable cause to arrest these
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people when they saw them on the street.  But starting at the

reasonable suspicion, is there a -- was it reasonable to

believe that Mr. Willis and Mr. Herrera were involved in

pointing a gun at someone?

Now, when we determine reasonableness of the

officers' actions to infringe upon Mr. Willis's liberty on the

street, it comes in as a threat.  The threat is that we are

dealing with people that are armed and dangerous, was Officer

Hubbard's testimony.  The CAD printout references the threat

being a person with a gun.

The nature of the incident, a person at a market, has

been confronted by someone who has pointed a gun at them,

either at their chest or their head.

The description that's given out, mixed race, maybe

32, about 5,6 or 5,7, not very tall, with a heavy build,

wearing a black baseball hat, a black jacket, black pants, and

then having a large silver huge handgun and being with a second

person.  Because Mr. Herrera factors into this because it

starts to narrow down the other -- the people that you're

looking for out in that community of who's involved in this.

They describe Mr. Herrera as being more Hispanic,

kind of white Hispanic -- whatever that means -- a little bit

younger, maybe 19, 20ish, and that both individuals had on all

black.

Now, I did have a chance to look at the case law that
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Mr. Wilner-Nugent submitted.  The Long Beach cases that talk

about a generalized description by itself not being probable

cause.  But, again, that's based on context, your Honor.  

Now, if I simply said, hey, there's an individual

that is white, wearing a blue-striped suit with a red and blue

tie that's running around the community, well, that's pretty

vague.

If I say that person is currently in Judge Brown's

courtroom or has just left Judge Brown's courtroom and is found

within the same building, it narrows down my world of

possibilities.

And here, when the officers respond to them,

Mr. Willis matches the description to a tee.  Now, whether he

is 190, 200, or 220, or 250, he was a heavy build.

Mr. Willis told you he was wearing a hoodie

sweatshirt.  Which I would submit, if you're wearing a hoodie

sweatshirt, that may look like you've added some pounds, or

something like that.  But by his own admission, he is

bi-racial.  He is light-skinned.  He was, as he even told you,

32 or 33 at the time of this incident.  He does have a

stockier, heavy build.

He was wearing a black baseball cap that he also said

had some white and red on it, I believe.  He was wearing a

black hoodie, which is referred to as a jacket.  He wants to

make the distinction it's a black hoodie.  With black pants.
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That is that description of the suspect.  Plus he's walking

with Mr. Herrera, who is Hispanic, also dressed in all black.

And at this time of night, they are the only individuals in the

area.

I would submit that is a fair probability that

Mr. Willis was involved in criminal activity, and that's all

that's required for probable cause.  But even if you drop down

to is it reasonable suspicion, well, do they have the ability

to conduct a Terry stop?

And Mr. Willis in his motion almost -- I mean,

without conceding it, comes about as close to conceding that

there is reasonable suspicion there as he could without saying

it.

Even if he wants to start with the operative

assumption this was only reasonable suspicion, given the nature

of the phone -- of the 9-1-1 call, armed, dangerous; but then

we also factor in what Mr. Willis did at the scene.

When he sees the vehicle, he's got a subjective

explanation for that, which may be, oh, I'm a gang associate or

a gang member.  I have enemies.  There could be people that are

out to get me.  But it's also an unmarked police vehicle that

when it does the U-turn, Mr. Willis suddenly ducks -- ducks

behind a bush.

The issue is are the officers objectively reasonable

in saying that furtive movement factors into both risk as well
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as danger?  And I would submit it does.  It would not be

prudent to have the officers have to detain him and say, oh,

I'm sorry.  Why did you flee us?  Oh, we can only detain you if

it's because you thought we were the police.  But it's okay if

you just thought we were rival gang members coming to shoot

you.

They're in a police vehicle.  They turn around, they

light him up.  They turn on their emergency lighting, the red

and blue lights that are flashing.  Mr. Willis says at this

time of night he didn't see those.  I would submit that's --

that kind of lacks some credibility, given that the car faces

him and the lights are flashing in the vehicle.

But even if they only had reasonable suspicion, they

certainly had enough safety concerns -- both for themselves and

people in the community -- to take him out at gunpoint, prone

him out on the ground, and handcuff him.  Even if it was to

await a subsequent on-scene identification.

But when they roll him over, they find drugs

underneath of him.  That's probable cause to arrest him for a

drug crime.  And it's the end of the story, at that point.

But even if we don't get to that point, while he's

proned out on the ground, Officer Billard looks in there and

sees a gun sitting right where Mr. Willis came back out.

Now, you factor into a gun into the reasonable

suspicion, and it is in fact a large silver handgun, what was
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described by the victim.  You certainly, I would submit, have

probable cause at that point to arrest him, if you didn't have

it already.

You also have the issue of the on-scene

identification.  Because we know from the case law, to detain

someone, to await an on-scene identification, is certainly

appropriate.

The length of the detention is appropriate as long as

the officers are investigating it.  That's where all of the

information about Mr. Morris becomes relevant, because he's

relating to the officer -- Officer Samora -- what had happened.

And he even says, That's them right there.  That's

the guy.  He's a block away, and he's saying that's -- those

are the guys.  She has to kind of say, Wait.  Let's do this as

an on-scene identification.  Let me advise you, the person may

or may not be in custody, et cetera.

Drives him even closer, and he's like, Okay, again,

that's the guy.  I'm sure of it.  That's -- I mean, Mr. Willis,

he's the guy who pointed the gun at me.

Certainly, I would submit at that point there's more

than enough probable cause to arrest this -- to arrest

Mr. Willis on all of the charges that they subsequently did.

It really comes down to does drawing weapons on

someone convert a stop into an arrest?  And the case law says

no, if it's reasonable.
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I would submit here it is reasonable to pull out a

gun.  An individual who reportedly pulled a gun on a stranger

in a market a short time before this incident, who then takes

furtive movements and ducks behind a bush when the officers see

him and turn around to contact him, it is dangerous being a

police officer.

We know, as the officers testified, that people have

been injured.  Both suspects and officers have been injured in

similar situations.

It was reasonable for them to -- to draw their

firearms and take protective measures both for themselves,

Mr. Willis, and others in the community while they investigated

further.

But I would submit the Court in this case doesn't

even have to go through all of that analysis.  We are asking

for alternative findings.  But I think the Court can easily

jump to -- based on everything -- at this point, when the

officers saw him -- this wasn't even a question to the officers

of, hey, do you think that could be the guy?

Both officers simultaneously, as they're driving past

him, look over at Mr. Willis and his partner, and they're like,

That's him.

When they turned around to contact him, they were

absolutely sure.  Far beyond a fair probability that Mr. Willis

was the person that the complainant had talked about and
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identified.

And when you factor in the fact that Mr. Willis then

ducks behind the bush very quickly in that furtive movement, I

would say that seals the deal on -- that there's a fair

probability that Mr. Willis was engaged in criminal activity

right prior to the police officer contacting him.

I don't know if the Court wants me to talk about the

statements or not.  I tried to brief it sufficiently.

If it does --

THE COURT:  It's up to you.

MR. KERIN:  Your Honor, even if the Court says the

contact on the street was unlawful, illegal, or improper, it

does not mean that his statements at the jail get suppressed in

any sense.

The statements were voluntarily made.  Mr. Willis has

had lots of prior contacts with the police.  As he told the

officer, he knew his rights.

When they gave him the form to sign -- the Miranda

form -- he said, I know my rights.  I want an attorney.  Fine.

And the officers respected that.  They honored that.  They

stopped interrogating him.

He was taken to the jail.  And while he was being

booked in at the counter -- not subject to any questioning

designed to elicit any incriminating response, Mr. Willis

blurts out, I did it all.  I did it all.  My partner,
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Mr. Herrera, here, is not responsible.  I'm responsible.

What's important about that is in time gap, we're

about a little over three hours later in terms of time.  It is

sufficiently attenuated.

In the interim between the detention and the

volunteered statements, he's been advised of his rights.  He's

exercised his rights.  His rights have been honored, and they

ceased questioning him.

When he gets to the jail booking facility, he simply

blurts out.  Whether he's clearing his conscience, whatever

he's doing, it's not a product of the detention that causes it.

Because it is not a but-for test.  That is not the standard in

federal court.  It's whether the officers exploited, in an

illegal seizure, to get questioning.

And as the case law talks about -- I mean, obviously

the seminal case on this, the Brown case, was one where the

police officers went in purposefully with a pretext arrest in

an effort to shake someone up to basically find out what the

person knew, or their involvement in the homicide.  And

rightfully, the Court had all sorts of questions -- or problems

with that and -- but that is not this case.

The officers were faithfully executing their duties

on this case.  They had a report that Mr. Willis was involved

in pointing a gun at someone.  They arrested him for that

charge.  Also for the possession of cocaine.  They booked him
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in the jail.  They took him down.  They honored his invocation

of his rights.  But, nonetheless, he made volunteered

statements, and they are admissible against him.

Your Honor, given the totality of the

circumstances -- and that's what this is, is under the totality

of the circumstances.  And I would submit even under the

collective knowledge doctrine -- which this Court I know has --

had argued in front of it before -- when Mr. Morris is talking

to the BOEP, the Bureau of Emergency Communications 9-1-1

personnel, and that's being relayed to dispatch, Mr. Morris is

doing on-time narration.

I see the people.  That's them.  The officers just

drove by them.  The officers are making contact with them.  The

officers have them.  That is being communicated to a law

enforcement personnel.  And under the collective knowledge

doctrine, the issue is, are what the officers doing, is it

reasonable under the circumstances?

And under the collective knowledge doctrine,

information given to one law enforcement official does not even

necessarily have to be transmitted to everyone if under the

circumstances, factoring in the collective knowledge of

everyone, the contact was reasonable.  And here I would submit

it was.

Thank you, your Honor.

THE COURT:  Thank you.
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Yes, Counsel.

MR. WILNER-NUGENT:  Your Honor, with regard to

Mr. Morris, he was gone for five minutes, by his own admission,

between the alleged crime and the beginning of the 9-1-1 call.

He drove his girlfriend somewhere -- we don't know

where -- far enough that he lost the sight of the people on

Division Street.

Mr. Willis would have not have been proned out

without being arrested, and if he had not been proned out,

there's no indication from the evidence before the Court that

any cocaine would have been discovered.  So the question really

has to be was he lawfully proned out?

And this kind of total control of someone's movements

at gunpoint is an arrest.  I disagree with counsel's reading of

the case law.  And I ask the Court to look at the two cases

that are really on point, that I cited in my memorandum:

United States versus Robertson, and Kraus versus County of

Pierce or -- the City of Pierce, that was a typo that I

imported from the case.  That's actually County of Pierce.  And

there's -- I can give you the cites, but those are in my

materials.

And again, you know, we aren't disagreeing with what

the Supreme Court said in Brown, obviously.  But the touchstone

of the Brown test, those factors that the Court identified

would be helpful.  But the touchstone is whether the alleged
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confession is sufficiently an act of free will to

(indiscernible) preexisting constitutional violation.

And Mr., you know, Willis, was not at the jail of his

own free will.  He was not being asked booking questions by his

own free will.  We can't improve very much on the discussion of

the case law that's in the material, so we'll rest there.

THE COURT:  What's the cite of Kraus?

MR. WILNER-NUGENT:  That's 793 F.2d 1105, looking at

pages 1108 and 1109.

And Robertson comes a year later, and --

THE COURT:  I have that one.  Give me just a minute,

and I'll refresh on Kraus.

MR. WILNER-NUGENT:  Thank you.

(Pause, referring.)

THE COURT:  All right.  I read the Kraus case

earlier, and I am now reminded about it.  It is a civil rights

case and not a criminal matter.

It does clearly involve the same kinds of standards

under the Fourth Amendment.  But the facts there are really

quite different from the exigency the officers were facing in

the record that's been developed here.

So let me begin there.  I'm making the following

findings of fact by a preponderance of the evidence.

I expect that witnesses to the same event will often

have different perspectives, and this case isn't any different.
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We have minor variations among the accounts of the officers and

even the defendant's account.

But fundamentally consistent from the testimony of

the officers and even from the defendant's testimony to the

extent he chose to share it with me, the following scenario is

what I find to be more probably true than not for purposes of

this hearing only and not for purposes of any ultimate

resolution of the criminal charges against the defendant.

So on the evening in question, Mr. Morris and his

girlfriend were at the Plaid Pantry.  And while at the Plaid

Pantry, Mr. Morris's girlfriend, Ms. Smith, was accosted by a

person who had a firearm.

She went into the store, where her boyfriend was,

Mr. Morris.  Reported the event.  And when Mr. Morris came out,

he himself had another -- he himself had an encounter with the

person who had threatened his girlfriend.

And in that encounter, that person pointed a firearm

at Mr. Morris and made some remarks consistent with what he had

reportedly made to the girlfriend earlier.

In both cases, with respect to this person's remarks

to the girlfriend and then to Mr. Morris directly, there was

some statement made about mugging.  That is to say, looking at

the assailant in a way that the assailant found offensive.

The particulars are not germane to this issue.  What

is germane is that Mr. Morris and his girlfriend each had an
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encounter with a man who had a firearm and who they perceived

as threatening; in a way that was serious enough that

Mr. Morris got his girlfriend out of there, took her home, and

then called the police.

He not only called the police, but he returned to the

area, presumably to -- to find out where this person was and to

assist the police in putting the issue to rest.  So that's the

setup.

Mr. Morris calls the police, and there isn't any

dispute about what he said, because it's recorded.  It's not

unusual that an eyewitness to an event involving a firearm gets

some facts wrong.  It's a very traumatizing experience to have

a firearm pointed at you.  Indeed, Mr. Morris described the gun

with a lot of adjectives, ending with the word, huge.  This was

a significant event to Mr. Morris.

That he used 250 as the number describing the weight

of the person who pointed the gun is what he said, but that --

that's not really that significant.  The point is, he's -- he

described a man by height.

He also used words to describe the build of that man,

and he described a person who, it turns out, as -- excuse me.

I've lost my notes here.  As -- as our first officer said, fit

the description to a tee.

So what we have here is a -- a -- a real-time report

to the police of a traumatic event by a named complainant who's
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giving information while officers are being dispatched to the

scene.

That's a very key fact that distinguishes this case

from the vague description cases that the defense relies on.

Because to the extent we have vagaries, we also have

a -- an identified complainant who's on the line and who's

continuing to provide information.  And, ultimately, who's

contacted and makes an on-scene identification.

So what -- what's very key here is that he, Morris,

reports two men involved in the encounter.  He describes the

man with the gun at about 5'9, heavy build, wearing black

clothing.

A hoodie is described by Mr. Morris.  A cap -- a

baseball cap, which he describes as black.  But even Mr. Willis

says, it had black on it.  It was black and blue and another

color, he described today.

And Morris said he was wearing jeans, but Mr. Willis

says he was wearing sweatpants.  You know, the difference

between jeans and sweatpants, to a person who's had a gun

pointed at his head, really isn't material.

It isn't that the person he saw was wearing white

pants or shorts or red clothing, but a general physical

description.  All of which was verified in real time by

Mr. Morris telling not only the officer at his side but the

person he was talking to, at radio, that the -- that -- that
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the police have the two people now, down the road, within his

sight.

That the officer who was with him was trying to slow

him up and -- and prevent him from making ultimate conclusions

because she wanted to do the on-scene identification in a

procedurally proper way isn't of concern either.

Under the totality of the circumstances of

information known to the authorities at the time, while this is

happening, Mr. Morris is telling the police that he knows the

people he's -- they're encountering are the two.

So this isn't about police responding to an

insufficient vague description.  They have a specific

description.  They're responding.  And it happens that that

description -- I should say, that the witness who initiated the

call, in the first place, is verifying that the police are

encountering the two men he means to be reporting.

Now, whether they're actually the people involved or

not isn't -- isn't the issue.

The issue is what justification do the officers have

to interact at all with Mr. Willis and Mr. Herrera, there on

Southeast -- Southeast Division, at about 158th.

Well, they have every justification in the world.

They have a hot call that just occurred involving a firearm.

They have suspect descriptions.  They have a witness who's

live, who's in the area, providing information.  And they go to
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the locale to where the pedestrian suspects are heading.  And

they -- the first two officers are -- are eastbound on

Division, and see two men who fit the description to a tee.

They have to stop at that point to rule out whether

these two men who, from the officers' subjective perspective,

are the two.  They have to rule that -- those two out.  And

they have an absolute right, under Terry, to make an

investigatory stop.  So they do.

The officer turns the car as if to make a U-turn.

Doesn't quite reverse his course.  But he's pointed now

southbound on an east-westbound street toward the place where

it's seen that Mr. Willis dives into the bushes.

Officers now know they have there two people who

likely are the suspects from a hot gun call that just occurred,

and they have one who's now out of their sight, who's dove --

has dived into the bushes.  They don't know where the gun is at

that point.

So they have every reason to take all of the

precautions necessary for their own safety and for the safety

of anyone in the vicinity, because now we have an escalating

situation.

A firearms's pointed at someone earlier in the

evening -- two someones.  Not so much earlier in the evening,

but minutes previous.  And now no one knows where the gun is,

at least from the perspective of the officers.  And someone has
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affirmatively dived out of their view, as if to return or to

escape.

It so concerned one of the officers on the scene that

she radios in order to hopefully get a perimeter at the south

side of the apartments, so that whoever went into the bushes

can't get away.  Not realizing, of course, that there's a

fence, and you can't get through the fence.

So what does Terry permit?

Terry permits a detention for a reasonable amount of

time and under reasonable circumstances, so that the officers

can collect information hopefully to dissipate the suspicion.

In this case, however, the officers have the added

issue of officer safety concerns and a person who's -- who's,

from their reasonable perspective, has sought to escape an

encounter with them.

Now, Mr. Willis may very well have believed that

unmarked Crown Victoria was being driven by someone who meant

to do him harm, who was not a police officer.  That's really

not relevant at this point.

The issue is what's objectively reasonable for the

police officers to perceive at that time.  And as I say, it's

extremely important that a person in these circumstances is

actively trying to get away, from their perspective.

So the officers have the authority to handle this as

a high-risk encounter.  This isn't a -- a gentle situation in
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the daylight, where they're walking down the street, and they

get to say to someone, Would you mind stopping so I can ask you

a question or two?  They have, at a minimum, reasonable

suspicion to believe two people they are now encountering --

or, I should say, one person they are now encountering and one

who's dove into the bush, were just involved in a gun threat

blocks away and minutes earlier.  And that very serious concern

is what justifies the officers for their own safety and to

bring the issue to a safe resolution, to act as aggressively as

they did.  That is to say, in Mr. Wilner-Nugent's words, to

prone out people on the ground.

It is not the law that proning someone out or

ordering someone to lie down on the ground until he can be

secured is an arrest.  Under circumstances like this, it is

reasonable for officers to secure, for their own safety, the

person's movements, to ensure that they are not going to harm

anybody and they can investigate the situation.

Well, as it happens, very little investigation has to

occur, because while the defendant is crawling out of the

bushes and then directed to lie down, a gun is observed by

Officer Billard.

The defendant is handcuffed and rolled over; and

evidently, from his person, that which was described as

suspected cocaine and field tested to be the same falls out of

what they call the kangaroo pouch on a pullover hoodie.
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The officers had probable cause to arrest the

defendant when he was down on the ground, because as of that

time -- by the time he's being picked up and rolled over -- we

have virtually, simultaneously, Mr. Morris telling the police,

Those are the guys.  

And he's the one who ran into the bush, he's the one

who comes out, and he's the one who left a gun behind.

So I -- I don't think there's any problem here at all

with the fact that the many steps that sometimes take days and

weeks and months to develop for law enforcement happened to

converge here in a matter of seconds and minutes.

He -- officers collectively have an eyewitness saying

they have the right person.  They are treating that person

appropriately in a high-risk encounter because of what happened

just before, at the event they were investigating, and by

virtue of the fact that he sought to escape from their view --

at least from their perspective -- and the fact that a firearm

is found on the ground.

Even if they didn't have probable cause, however,

they certainly had reasonable suspicion to continue the

detention and to sort things out in a calmer way.  But, as it

happened, they didn't need to because they had a witness

saying, He's the guy.

So now we have a firearm on the ground.  I don't

agree that the defendant has given up standing to challenge the
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gun, especially in light of his testimony that he did not

willingly leave the gun on the ground.  He didn't throw it

away.  It fell out in the excitement of the moment; which is

really quite credible and consistent with the Government's own

theory about how the drugs fell out.  You know, these hoodies

with their open pockets aren't a very secure way to carry

anything, and they're likely to fall out.

So I don't find that the defendant has lost standing

to challenge the gun.  But the gun is there, and it's seen in

plain view, now, by the police officers.

They heat sense it, as was described.  That's all

perfectly appropriate.

The defendant's taken into custody when -- I mean,

when is the magic moment when we pronounce him, quote, under

arrest?  Well, it's all converging.  By the time he's hooked up

and put in the police car, though, he's -- the officers believe

he's the person who pointed the firearm at Mr. Morris.  The

officers believe he's the person who possessed what looked like

cocaine.

The officers had an objectively reasonable basis for

that belief.  And so they had probable cause to arrest him for

the gun felonies, for the drug felonies.

Now, there isn't any evidence that challenges -- and

I find credible the collective testimony about the advice of

rights -- the defendant's responses to the police officers,

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 3:12-cr-00292-BR    Document 49    Filed 07/09/13    Page 121 of 128

WILLS CERT. PET. APP. - 092



   122
Colloquy

none of which were coerced or elicited by the police in

violation of the defendant's assertion of rights.

So everything he said up to and including at

M.C.D.C., with respect to his -- I think someone -- maybe it

was you, Mr. Kerin -- used the phrase "falling on his sword."

But his statements are all voluntary.  None of them are

inadmissible as a violation of the defendant's Miranda rights.

The physical evidence, the gun, the observations

around the gun, those are all admissible.

Have I missed anything?

Are there any other issues I need to address

specifically?

MR. WILNER-NUGENT:  (Shakes head.)  I don't think so.

MR. KERIN:  For the Government, I have just a couple.

One is -- and I -- does the Court find all of the

officers credible on their entire testimony?  You mentioned

credibility --

THE COURT:  I don't find any witness, including

Mr. Willis, not to be credible.

I have -- I have recited facts that I think were

established here today.

I don't find it necessary to compare one detail

against another unless it's a material detail.

Is there a particular inconsistency you're concerned

with?
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--oOo-- 

 

I certify, by signing below, that the foregoing is a correct 

transcript of the oral proceedings had in the above-entitled 

matter this 6th day of July, 2013.  A transcript without an 

original signature or conformed signature is not certified.  I 

further certify that the transcript fees and format comply with 

those prescribed by the Court and the Judicial Conference of 

the United States. 

 

          /S/ Amanda M. LeGore 

____________________________________ 

AMANDA M. LeGORE, RDR, CRR, FCRR, CE 
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SID EDWARD WILLIS, 
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No. 17-35568 

 
APPELLANT MOTION FOR 
CERTIFICATE OF APPEALABILITY 

 

 Comes now petitioner/appellant Sid Willis, by and through counsel James F. 

Halley, and moves for a certificate of appealability pursuant to FRAP 22 and 28 U.S.C. 

§2253(c).  Willis contends that the record establishes that he suffered constitutional 

violations of two kinds during a motion to suppress hearing:  violations unrelated to the 

effectiveness of his trial counsel (selective prosecution on account of his race; and 

denial of his rights to due process and a fair trial under the 5th, 6th and 8th Amendments 

due to the prosecution’s failure to correct false testimony); and ineffectiveness of trial 

counsel in failing to adequately impeach two officers (Hubbard and Carmon), and in 

failing to call a third officer (Andonian).  As explained below, “jurists of reason would find 

it debatable whether the petition states a valid claim of the denial of a constitutional right 

and that jurists of reason would find it debatable whether the district court was correct in 
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its procedural ruling."  Slack v. McDaniel, 529 U.S. 473, 484 (2000); see also 28 U.S.C. 

§ 2253(c)(2); Gonzalez v. Thaler, 565 U.S. 134, 140-41 (2012). 

I.  TIMELINESS OF THIS MOTION FOR A CERTIFICATE OF APPEALABILITY. 

 A motion for a certificate of appealability in the Circuit Court is due within 35 days 

of the District Court’s order “(1) denying a COA in full or (2) denying a timely filed post-

judgment motion, whichever is later.”  Circuit Rule 22-1(d).  Here, the District Court 

initially denied Willis’s §2255 motion on June 9, 2017.  Opinion and Order, CR 135 at 2.  

Willis then timely filed a pro se motion for reconsideration (CR 138).  In a minute order 

issued on September 8, 2017, the District Court wrote 
 
The grants Defendant’s Motion to the extent that the Court reconsiders its 
June 9, 2017 Opinion and Order in which it denied Defendant’s Amended 
Motion ... under 28 U.S.C. §2255….  Having reconsidered Defendant’s 
arguments, the Court adheres to its conclusion that there is not any legal 
basis for the relief sought … or for the Court to issue a Certificate of 
Appealability.  Accordingly, the Court adheres to its June 9, 2017 Opinion 
and Order. 

Minute Order, CR 142 (copy attached). 

 This motion for a certificate of appealability is timely pursuant to Circuit Rule 22-1 

because it is being filed within 35 days of the District Court’s September 8, 2017 order 

denying the motion for reconsideration. 

II. PROCEDURAL BACKGROUND. 

 This case grew out of events on May 24, 2012 which led to the arrest of Mr. Willis 

and his companion Alejandro Herrerra. The government did not prosecute Herrerra, but 

it did charge Willis with being a felon in possession of a firearm in violation of the Armed 

Career Criminal Act, 18 U.S.C. §§922(g)(I), 924(d) and 924(e). Before trial, Willis filed a 

motion to suppress items seized (CR 37 and 39), arguing that the initial police 

encounter was an arrest that lacked probable cause, rather than a Terry stop based on 

reasonable suspicion. On May 20, 2013 the court held a hearing on the motion to 
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suppress at which four officers testified: Kimberly Hubbard (RT1 7); Derek Carmon 

(RT1 41), Shaye Samora (59) and John Billard (73).1  Two officers who assisted in 

taking Herrerra and Willis into custody, Officer Pippen and John Andonian did not 

testify. 

 The court denied the motion to suppress. It ruled that the call from an identified 

informant about a recent crime involving a gun, the match between the informant’s 

descriptions and Willis’s and Herrerra’s appearance, the proximity in time and location, 

and Willis’s movement behind the bushes, all created reasonable suspicion sufficient to 

support a Terry stop. The court also found that the intensity and nature of the stop 

(ordering Herrerra and Willis to the ground at gunpoint) was objectively reasonable due 

to concerns for the safety of the officers. RT1 at 112:15 – 119:17. The court found that 

probable cause to arrest arose when officers Hubbard and Carmon rolled Mr. Willis onto 

his side in an effort to get him off the ground, and in so doing uncovered a small bindle 

of what appeared to the officers to be cocaine. 119:18 – 120:23. 

 Mr. Willis then entered a conditional guilty plea admitting he possessed the gun 

(CR 53 and 54), and the court sentenced him to 180 months in this case on December 

23, 2013. Judgment, CR 68. The court also imposed a consecutive 60 month sentence 

for a violation of supervised release in United States v. Willis, 3:02-cr-120-BR.2 

 Mr. Willis appealed the denial of his motion to suppress, and the Ninth Circuit 

affirmed, writing in an unpublished memorandum opinion that: 
 
[t]he detention of Willis that resulted in the officers’ discovery of the 
relevant evidence was a valid investigatory stop under Terry v. Ohio, 392 
U.S. 1 (1968). The aggressive means the officers used to stop Willis were 
justified and did not convert the detention into an arrest because the 
officers had information that Willis was currently armed, the stop closely 
followed a violent crime, and Willis fled upon seeing the officers’ vehicle.  

                                            
1 .  . The transcript of the motion to suppress hearing appears at CR 49, and will be referred to here as 
“RT1”. The transcript of the change of plea hearing appears at CR 75, and will be referred to here as 
“RT2”. 
2 .  The Ninth Circuit vacated and remanded for resentencing on the supervised release, on the grounds 
that the court had not made findings as to whether the violation conduct qualified as a crime of violence. 
United States v. Willis, USCA 13-30377 (9th Cir. 2015, 11/9/2015). On March 14, 2017, this court entered 
an order making that finding. United States v. Willis, 3:02-cr-120-BR, CR 202. 
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United States v. Willis, USCA #13-30376 (9th Cir. 7/29/15) (citations omitted.) 

 The Supreme Court denied Willis’s petition for a writ of certiorari on June 28, 

2016. Willis filed an initial 2255 motion on March 28, 2016, and the current amended 

2255 motion on June 7, 2016. CR 99. 

 The amended 2255 motion makes nine claims.  The issues surrounding these 

claims can be grouped as follows: 

 Claims Other Than Ineffective Assistance of Counsel: 

  1.  Waiver; 

  2. Selective prosecution on race based grounds (grounds 1 and 6); 

 3. Due process and fair trial violations under the 5th, 6th and 8th 

Amendment by the prosecution in failing to correct false testimony by 

officer Hubbard regarding her contact with defendant at MCDC (ground 8). 

 Ineffective Assistance of Counsel Claims: 

 1. Ineffective assistance of counsel for failing to impeach officer Hubbard 

regarding her testimony that she transported Willis to MCDC with the 

testimony of Officers Carmon and Andonian (grounds 2, 3, 7a); 

 2. Ineffective assistance of counsel in failing to impeach officers Hubbard 

and Carmon as to when property was taken (grounds 4, 7b, and 9); 

 3. Ineffective assistance of counsel in failing to call officer John Andonian 

(grounds 5 and 9); 

III. THE RELEVANT TESTIMONY AND REPORTS. 

A. Officer Hubbard. 

 Officer Kimberley Hubbard testified that on May 24, 2012 at 10:21 p.m. she and 

her partner Derek Carmon were dispatched on a call about a recent threat made with a 

gun at SE Division and SE 162nd Ave. RT1 7:20 – 8:8. As she and Camron drove 

eastward on SE Division, they saw two men who matched the suspect descriptions 

walking westbound on the opposite side of the street near SE 158th Ave. RT1 10:15 –  

10:22.  Officer Camron made a U-turn, and turned on the emergency lights, and came 
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to a stop pointing at the two suspects. As the patrol car made the U-turn, Herrerra  

remained standing on the sidewalk, and Willis moved behind some bushes. RT1 11:15 

– 11:24.  Hubbard drew her gun on Herrerra and ordered him to lie on the ground.  With 

other officers, she “proned out” Herrerra and handcuffed him. RT1 17:23 – 18:10.  At 

the same time Carmon looked into the bushes with his gun drawn and giving commands 

to come out.  Willis then crawled from the bushes and complied with orders to lie on the 

ground. 

 Once Herrerra had been cuffed, Hubbard moved to help Carmon with Willis. After 

cuffing Willis, the officers rolled him on his side, and in doing so revealed a small baggie 

of white powder that Hubbard believed was cocaine. RT1 19:25 – 21:8.  Hubbard 

testified officer Billard then looked in the bushes from which Willis had emerged and 

found a silver revolver. RT1 21:18 – 21:23. 

 After the 911 caller had identified Herrerra and Willis, officers transported them to 

the East Precinct and then to MCDC. Referring to the BOEC print of officer activity, 

Hubbard testified that she and Carmon as partners in Unit 1672 arrived on scene at 

10:25:51 p.m. on the 24th, transported Willis to the East Precinct at 11:21 p.m., and then 

transported Willis from East Precinct to MCDC between 1:13 a.m. and 1:26 a.m. on the 

25th. RT1 32:1, and 33:18 – 34:18. 

 Two reports written by Officer Hubbard are attached to the amended 2255 

motion: Ex. 4, a Force Data Collection Report, and Ex. 5, a Special Report. The Force 

Data Collection Report reflects that other than the bindle of cocaine, “No other items of 

value were found during my inventory of Willis.” The Special Report echoes Hubbard’s 

testimony that she and Carmon transported Willis to MCDC. 

B. Officer Carmon. 

 Officer Carmon described similar events regarding the stop and arrest. RT1 

42:22 – 53:14. However, he testified that Officers Billard and Andonian transported 

Willis from East Precinct to MCDC. RT1 53:18 – 53:23. 

 On cross examination, Carmon testified that he took Willis’s shoes, money, 
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cigarettes, and cell phone, and then placed Willis in the patrol car. Counsel did not 

further amplify the conflict between Hubbard and Carmon regarding transport to MCDC. 

RT1 54:25 – 5718. 

 Officer Carmon’s Custody Report is attached to the amended 2255 motion.  Ex. 

3.  It reflects that “Officers Andonian and Billard transported Willis to MCDC without 

incident and Willis had no items of value on his person.” 

C. Officer Shaye Samora. 

 Officer Samora testified about his contacts with the complainant, Greg Morris and 

his girlfriend Christine Smith. RT1 59:12 – 72:5.  Samora’s report, which appears as Ex. 

2 to the Amended 2255 Motion (CR 99), states that Morris said Herrerra threatened 

him, saying “You need to quit talking”, demanded a ride to 102nd, and then said “why are 

you still talking ... we’ll just shoot you and take your car.” 

D. Officer John Billard. 

 Officer Billard testified that he was with his partner John Andonian, a couple 

hundred feet behind Carmon and Hubbard arriving on the scene. He found the silver 

revolver 6-8 feet into the hedgerow and photographed it in place. He also imaged the 

gun with a heat sensitive Flir device, which showed some warmth initially and no 

warmth after 20 minutes. On the basis of that heat reading, he gave an opinion that 

somebody handled the gun within 20 minutes to an hour before it was found. RT1 73:7 

– 83:6. 

 On cross examination, Billard testified that Willis was handcuffed when “proned 

out” on the ground, and that it is standard practice to take shoes, money, cell phones, 

cigarettes and other basic possessions before placing a suspect in a patrol car.  83:19 – 

84:3. 

E. Officer Andonian’s Report. 

 Officer Andonian’s report appears as Ex. 1 to the Amended 2255 Motion, CR 99.  

Contrary to Carmon’s report, it does not reflect that either Andonion or Billard 

transported Willis to MCDC. 
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IV. THE 2255 ALLEGATIONS AND THE DISTRICT COURT’S RULINGS. 

A. The Claims Other Than Then Ineffective Assistance of Counsel:  Selective 

Prosecution, and Due process and Fair Trial Violations. 

1.  Waiver. 

 The prosecution contended that Willis waived his right to bring any §2255 claim 

other than ineffective assistance of counsel, and so waived his right to claim selective 

prosecution.  Government’s Response to Defendant’s 28 U.S.C. §2255 Petition, CR 111 

at 9.  The District Court agreed.  CR 135, Opinion and Order at 8-9. 

 Waivers of collateral attack are subject to the same requirements imposed on 

waivers of direct appeal:  they must be knowing and voluntary. See United States v. 

Wilkes , 20 F.3d 651, 653 (5th Cir. 1994) (“As a general matter  therefore . . . an 

informed and voluntary waiver of post-conviction relief is effective to bar such relief.”)   A 

defendant’s appellate waiver “must be express and unambiguous .” United States v. 

Hendrickson, 22 F.3d 170, 174 (7th Cir. 1994).  Further, “[w]aivers of appellate rights ... 

are to be applied narrowly and construed strictly against the Government.” United 

States v. Hernandez, 242 F.3d 110, 113 (2d Cir. 2001) (internal quotation marks 

omitted).  If the court advises a defendant that he or she has a right to appeal, and the 

government does not object, that may override an appellate waiver in the plea 

agreement.  United States v. Buchanan, 59 F.3d 914, 917 (9th Cir. 1995). 

 Here, there are three references to waivers in the change of plea colloquy. Near 

the beginning of the colloquy, the prosecution referred to the conditional nature of 

Willis’s plea, permitting him to appeal the court’s denial of his motion to suppress, and 

reciting that “he is waiving his other rights to appeal, your Honor.” RT2 at 3:24 – 3:25. 

Later, the court reviewed the text preceding Willis’s signature, including the statement “I 

expressly waive my right to appeal, as outlined in this agreement.” Finally, the court 

remarked “Mr. Willis, I’m satisfied you’re fully competent today. You’re making a  

knowing, intelligent, and voluntary waiver of your rights.” RT2 at 36:19 – 36:21. 

 The District Court’s opinion regarding waiver is brief: 
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As noted, in the Plea Agreement Defendant waived his right to bring a § 

2255 motion on any ground other than ineffective assistance of counsel.   

The court engaged in a thorough colloquy with Defendant as to that fact, 

and Defendant indicated he understood. 

 Willis contends that the colloquy was not sufficient to establish that he knew he 

was waiving claims he might bring under §2255, and that he should not be denied his 

day in court on that ground now. 

2.  Selective prosecution on race based grounds (grounds 1 and 6). 

 A claim of selective prosecution alleges that the government has charged the 

defendant for reasons that violate a fundamental right to equal treatment under the law.  

United States v. Armstrong, 517 U.S. 456, 464 (1996). A selective prosecution claim 

falls under the equal protection clause of the Fourteenth Amendment, which forbids 

prosecutors from targeting an individual based upon “an unjustifiable standard such as 

race, religion, or other arbitrary classification.” Oyler v. Boles, 368 U.S. 448, 456 (1962).  

Making out a prima facie case requires that the defendant overcome, with “clear 

evidence to the contrary,” the presumption that prosecutors act with good faith and 

integrity when seeking indictments. Armstrong, 517 U.S. at 464 (internal citation 

omitted). Clear evidence to contradict this “presumption of regularity,” consists of proof 

that the prosecutorial decision at issue “had a discriminatory effect and that it was 

motivated by a discriminatory purpose.” Id. at 465 (internal citation omitted). 

 To establish that the government acted with a discriminatory purpose, the 

defendant must show that his prosecution “was based on an arbitrary classification such 

as race, religion, or the exercise of constitutional rights.” United States v. Darif, 446 F.3d 

701, 708 (7th Cir. 2006).  For example, if a defendant asserts that he was prosecuted 

because of his race, he must show that the actions of law enforcement were racially 

motivated. See, e.g.,United States v. Jones, 159 F.3d 969, 977 (6th Cir. 1998) (finding  

discriminatory intent where arresting officer mailed the defendant a postcard “of an 

African American woman with bananas on her head”).  To show discriminatory effect, 
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the defendant must provide “some evidence” that the government declined to prosecute 

similarly situated individuals outside of the protected group to which the defendant 

belongs.  See, e.g., id. at 977-78 (finding that the defendant “has set forth ‘some 

evidence’ tending to show the existence of discriminatory effect that warrants discovery  

in his selective prosecution claim”). 

 Here, Willis contends that the government’s decision to prosecute him, an African 

American, but not Herrerra, who is not African American, shows both the required 

discriminatory intent and effect, a point highlighted by Herrerra’s threats to Morris as 

reflected in Samora’s report. See Ex. 2 to Amended 2255 Motion, CR 99. Further, Willis 

contends that he has a long history with AUSA Kerin which motivated this prosecution. 

 The District Court’s rational for rejecting Willis’s selective prosecution claim on 

the merits was that  
 
[t]he record, however, reflects Herrerra was not alleged to have 
possessed a firearm during the events that formed the basis for the 
charge of felon in possession, but Defendant possessed a firearm at that 
time. 

Opinion and Order, CR 135 at 8. 

 The Court’s rational, though, fails to take into account the fact that Herrerra acted 

jointly with Willis, saying “why are you still talking … we’ll just shoot you and take your 

car.”  Amended §2255 Petition, CR 99, Ex. 2, Samora report at p. 2.  In these 

circumstances, a case might be made that Herrerra and Willis jointly possessed the 

gun. 

3.  Due Process and fair trial violations under the 5th, 6th and 8th Amendments for failing 

to correct Hubbard’s false testimony regarding her contact with defendant at MCDC 

(ground 8). 

 Willis also contends that the prosecutor had a duty to correct the testimony as to 

whether Hubbard had contact with Willis at MCDC, and he seeks a hearing to prove the 

same. 

 The District Court acknowledged the inconsistency in Hubbard’s testimony, but  
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rejected this claim, concluding: 
 
In any event, the Court notes the issue of which officer brought defendant 
to MCDC after his arrest was not central or relevant to the crime charged, 
and the issue was explored adequately in direct testimony at the 
suppression hearing. 

Opinion and Order, CR 135 at 8 – 9. 

 Willis contends that had the prosecutor corrected Hubbard’s error, it would have 

materially affected the court’s determination of the merits of his claim that the officers 

arrested him without probable cause. 

B. Ineffective assistance of counsel Claims. 

1.  Trial Counsel Was Ineffective for failing to impeach officer Hubbard regarding her 

testimony that she transported Willis to MCDC with the testimony of Officers Carmon 

and Andonian (grounds 2, 3, 7a). 

 The record discloses a clear conflict between Hubbard and Carmon as to 

whether they transported Willis from East Precinct to MCDC, yet the point was not 

explored on cross examination of either witness.   The District Court rejected Willis’s 

claim that his lawyer was ineffective for failing to impeach Hubbard, writing: 
 
The record reflects the minor issues that Defendant raises about Officer 
Hubbard's testimony regarding which officers transported Defendant after 
his arrest are irrelevant to the issues the Court considered when deciding 
Defendant's Motion to Suppress; the Court, in any event, addressed the 
discrepancies during the suppression hearing; and the Court, well aware 
of the variations in the witnesses' testimony, did not find any indication of 
untruthfulness: 
 

I expect that witnesses to the same event will often have different 
perspectives, and this case isn't any different. We have minor 
variations among the accounts of the officers and even the 
defendant's account. But fundamentally consistent from the testimony 
of the officers and even from the defendant's testimony to the extent 
he chose to share it with me. 

* * * 
I find all of the witnesses testified truthfully, to the best of their 
knowledge. The officer, I have no reason to distrust, other than in the 
normal run of human encounters, people remember details; some 
don't. One officer writes down 20:51 hours when it's 22:51 hours.  
There are human errors inherent in their accounts. But nobody is lying 
to me about the key facts here, and I accept the key presentation as 
true.  

 
Evid. Hearing Tr. (#49) at 112-13. 

  Case: 17-35568, 10/09/2017, ID: 10610353, DktEntry: 4-1, Page 10 of 13
(10 of 14)

WILLS CERT. PET. APP. - 104



 

PAGE 11 – APPELLANT MOTION FOR CERTIFICATE OF 
APPEALABILITY 
h:\willis, sid - 1296\motion for certificate of appealability.docx  10/9/2017  

James F. Halley, P.C. 
Attorney At Law 

The Strowbridge Bldg.  735 S.W. First Ave., 2d. Floor 
Portland, OR 97204-3326 

Tel: (503) 295-0301 Fax: (503) 228-6551 
jimhalley@halleylaw.com 

 
The Court concludes on this record that Defendant has not established 
defense counsel's performance fell below an objective standard of 
reasonableness under prevailing professional  norms with respect to the 
impeachment of Officer Hubbard as to her testimony relating to  
defendant's transport to MCDC. 

Opinion and Order, CR 135 at 12 – 13. 

 Cross examination is one of the greatest engines for the detection of the truth. 

State Farm v. Tan, 691 F.Supp. 1271 (S.D. CA 1988); 6 Wigmore, Evidence § 1838 

(Chadbourn rev. 1976).   Here, Willis complains the tool lay dormant when it might have 

been used to undercut the arresting officers’ credibility.  He seeks a hearing to prove 

that the failure to cross examine fell below the Strickland standard and prejudiced him. 

2. Ineffective assistance of counsel in failing to impeach officers Hubbard and Carmon 

as to when property was taken (grounds 4, 7b, and 9). 

 Willis makes a similar argument regarding the taking of his property, contending 

that Hubbard’s statement in her Force Data Collection Report (Ex. 4 to Amended 2255 

Motion, CR 99) that “No other items of value were found during my inventory of Willis”, 

and Carmon’s statement in his Custody Report (Ex. 3 to Amended 2255 Motion, CR 99) 

that “Willis had no items of value on his person”. 

 The District Court rejected these claims, writing: 
 
 As with Defendant's assertion of ineffective assistance of counsel 
regarding his transportation to MCDC, the record reflects Officer 
Hubbard's testimony regarding the items of personal property that were 
seized from Defendant is irrelevant to the issues the Court, in any event, 
considered when deciding Defendant's Motion to Suppress; the Court 
addressed the discrepancies during the suppression hearing; and the 
Court, well aware of the variations in the witnesses' testimony, did not find 
any indication of untruthfulness. 

Opinion and Order, CR135 at 13 – 14. 

 Willis contends that had his trial lawyer effectively cross examined officers 

Hubbard and Carmon on this conflict in the evidence, and on the point about who 

transported him to MCDC, the fully developed inconsistencies would have undermined 

the officers’ credibility on the crucial issue of whether he was arrested when ordered to 

the ground.  He seeks a hearing to prove that the failure to cross examine fell below the 
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Strickland standard and prejudiced him. 

3. Ineffective assistance of counsel in failing to call officer John Andonian (grounds 5 

and 9). 

 Willis contends that if called to testify, Andonian would have contradicted  

Carmon’s testimony and report that he (Andonian) and Billard transported Willis to 

MCDC, and would have bolstered Willis’s claim that he was subjected to an arrest when 

on the ground, rather than a Terry stop. 

 The District Court rejected this claim as well, writing: 
 
As noted, the issue of which officers transported Defendant to MCDC was 
tangential and irrelevant to the issues the Court considered at the 
suppression hearing, and the Court addressed the discrepancies in the 
officers' testimony at the hearing. The Court, therefore, concludes on this 
record that Defendant has not established defense counsel's performance 
fell below an objective standard of reasonableness under prevailing 
professional norms when he declined to call Officer Andonian as a witness 
at the suppression hearing. 

Opinion and Order, CR 135 at 15. 

 As stated above, Willis contends that if his trial lawyer had effectively developed 

this point, the arresting officers’ credibility would have been undermined to the point that 

the District Court would have seen that the officers arrested him when they ordered him 

to the ground. 

V.  Conclusion. 

 For the foregoing reasons, this court should conclude that "jurists of reason 

would find it debatable whether the petition states a valid claim of the denial of a 

constitutional right and that jurists of reason would find it debatable whether the district 

court was correct in its procedural ruling."  Slack v. McDaniel, 529 U.S. 473, 484 (2000); 

see also 28 U.S.C. § 2253(c)(2); Gonzalez v. Thaler, 565 U.S. 134, 140-41 (2012).  

Accordingly, it should grant a certificate of appealability and hear this case. 

Date:  October 9, 2017   JAMES F. HALLEY, P.C. 
      /s/ James F. Halley    
      James F. Halley, OSB #91-175 
      Attorney for Defendant / Movant 
      Sid Edward Willis 
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