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QUESTIONS PRESENTED

Whether a state court is obligated to follow Melendez Diaz v.

Massachusetts, 557 U.S. 305 (2009); and Bullcoming v. New Mexico, 564 U.S.

647 despite any doubts Williams v. Illinois, 567 U.  S. 50 (2012) may have

engendered in the mind of a “fair minded jurist.”  Rodriguez de Quijas v.

Shearson/American Express, Inc., 490 U.S. 477, 484,  

Whether, where none of the exceptions carved out in Williams are present,

the introduction of a DNA report for the truth of the matter asserted and the

testimony of a surrogate scientist about the report’s contents requires reversal of

Petitioner’s conviction under Crawford v. Washington,  541 U.S. 36 (2005);

Melendez, Bullcoming and Williams.
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No.   __________

___________________________________________________

IN THE SUPREME COURT OF THE UNITED STATES

2018

ANTONIO BARBA, Petitioner

v.

W. L MONTGOMERY, WARDEN, Respondents

___________________________________________________

PETITION FOR CERTIORARI
TO THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT
________________________________________________  

Petitioner/Appellant, Antonio Barba, hereby petitions for a writ of certiorari

to the United States Court of Appeals for the Ninth Circuit to review its decision

affirming the decision of the United States District Court, Central District of

Central, denying and dismissing his Petition for Writ of Habeas Corpus  

OPINIONS  BELOW

On September 30, 2015, the United States District Court for the Central

District of California adopted the Report and Recommendation of the Magistrate

Judge and denied petitioner’s Petition for Writ of Habeas Corpus.  [Appendix A.]  
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The District Court granted in part a Certificate of Appealability.  [Appendix B.] 

On February 13, 2018, the Ninth Circuit Court of Appeals, in a non-published

memorandum , affirmed the decision of the United States District Court.

[Appendix C.]  The Memorandum acknowledges that Melendez and Bullcoming 

support Petitioner-Appellant’s position.  However, the panel maintains that given

the “fractured decision” in Williams, fair minded jurists could disagree whether the

state court’s decision is inconsistent with Supreme Court precedent.  On February

15, 2018, Petitioner filed a Petition for Re-Hearing En Banc which was denied on

March 14, 2018.  [Appendix D.]  The underlying state court’s decision in question

is set forth in the published opinion of the California Court of Appeal, Second

Appellate District, Division 8.  [Appendix E.]

JURISDICTION

The jurisdiction of this Court is invoked under Title 28 U.S.C. section 1254,

subdivision (1) and Rule 10 (c) in that an important federal question has been

decided in a way that conflicts with relevant decisions of this Court.

 CONSTITUTIONAL PROVISIONS AND STATUTES

A. The Sixth Amendment of the United States Constitution

“In all criminal prosecutions, the accused shall enjoy the right . . . to be

confronted with the witnesses against him. . .” 
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B. The Fourteenth Amendment of the United States Constitution

“. . . Nor shall any State deprive any person of life, liberty, or property,

without due process of law; nor deny to any person within its jurisdiction

the equal protection of the laws.”

STATEMENT OF THE CASE

A.  Trial Court Proceedings

An Information filed by the Los Angeles County District Attorney’s Office

on November 21, 2002, in Case No. SA042750, alleged in Count 1 that on or

about July 8, 2001, Petitioner murdered Kevin Kim in violation of Penal Code

section 187, subdivision (a).  It was further alleged that Petitioner murdered Kim

by means of lying in wait and while Petitioner was engaged in the commission of a

robbery within the meaning of Penal Code section 190.2, subdivision (a),

subsections (15) and (17).  (1 C.T. 93-94.)  Count 2 alleged that on the same date,

Petitioner took personal property from Kevin Kim by means of force and fear in

violation of Penal Code section 211.  (1 C.T. 94.)  It was further alleged as to

Counts 1 and 2 that Petitioner personally used a dangerous and deadly weapon, a

knife, in violation of Penal Code section 12022, subdivision (b), subsection (1).  (1

C.T. 94.)  

The initial trial commenced on January 26, 2004.  (1 C.T. 133.)  On
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February 2, 2004, the jury indicated that they were unable to reach a verdict on

any counts; they were split 10-2.  (1 C.T. 153, 2 R.T. A-14, ER 12 at 203-216.) 

The Court declared a mistrial and set the matter for retrial.   (ER 12 at 216.)  The

second trial commenced on August 30, 2004.  (1 C.T. 169.)  

On September 7, 2004, a jury found Petitioner guilty of first degree murder,

found that he personally used a knife in the commission of the offense and that the

offense was committed while lying in wait and during the commission of a

robbery.  (1 C.T. 201.)  The jury was unable to reach a verdict as to Count 2 and a

mistrial was declared.  (1 C.T. 204.)  The court ultimately dismissed Count 2

pursuant to Penal Code section 1385.  (1 C.T. 225-228.)  

On August 31, 2005, the court sentenced Petitioner to life without the

possibility of parole, plus 1 year for the personal use allegation.  (1 C.T. 225-228.) 

B. State Appellate Proceedings

Petitioner appealed his conviction to the California Court of Appeal, Second

Appellate District, Division Eight, case number B185940.  On November 21,

2007, in an unpublished opinion, the California Court of Appeal, Second

Appellate District, Division Eight, affirmed Petitioner’s conviction and sentence. 

On December 24, 2007, Petitioner’s Petition for Review was timely filed in the

California Supreme Court.  On February 27, 2008, the California Supreme Court
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denied the Petition for Review without comment.    Petitioner timely filed a

Petition for Certiorari.  On June 29, 2009, this Court  granted the Petition and

reversed and remanded for further consideration in light of Melendez-Diaz v.

Massachusetts.   On February 19, 2010, the California Court of Appeal, Second

Appellate District, Division Eight, in an unpublished opinion again affirmed

Petitioner’s conviction.  Petitioner’s timely Petition for Review was filed in the

California Supreme Court on March 29, 2010.  On May 12, 2010, the California

Supreme Court denied discretionary review without prejudice  to any relief

Petitioner may be entitled after the court decided then pending cases including 

People v. Dungo, 55 Cal. 4th 608 (2012) and People v. Lopez, 55 Cal. 4th 569

(2012).   Petitioner again filed a timely Petition for Certiorari.  On June 28, 2011,

this Court  granted the Petition, vacated the judgment and remanded the case to the

Court of Appeal for further consideration in light of Bullcoming v. New Mexico. 

On November 9, 2011, the court ordered the record augmented with the Cellmark

Diagnostic Reports.  (Appendix F.)  On January 23, 2012, the Court of Appeal,

Second Appellate District, Division Eight, again affirmed Petitioner’s conviction. 

A Petition for Rehearing was denied on February 22, 2012,and the opinion

modified without a change in judgment.    Petitioner filed a timely Petition for

Review in the California Supreme Court which was denied on April 11, 2012 
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without prejudice  to any relief to which Petitioner may be entitled after the court

decided the still pending cases which included People v. Dungo and  People v.

Lopez.   Petitioner again filed a timely Petition for Certiorari. On November 13,

2012, this  Court granted the Petition, vacated the judgment and remanded the case

to the Court of Appeal for further consideration in light of Williams.  On April 19,

2013, in a published opinion, the Second Appellate District, Division Eight

affirmed Petitioner’s conviction.  (Appendix E.)  Petitioner’s timely Petition for

Review was filed in the California Supreme Court on May 21, 2013.   On July 24,

2013 the California Supreme Court denied discretionary review.  On November

13, 2013  this Court denied a Petition for Certiorari.  

C. Federal Habeas Proceedings

On October 2, 2014, Petitioner filed a Petition for Writ of Habeas Corpus

and Memorandum of Points and Authorities  in the United States District Court for

the Central District of California.  On August 28, 2015, Magistrate Judge Alicia G.

Rosenberg  issued a Report and Recommendation.  On September 30, 2015, the

Honorable Christina A. Snyder, issued an Order Accepting Findings and

Recommendations of United Magistrate Judge, and entered Judgement denying

the Petition and issued a Certificate of Appealability.  On October 2, 2015,

Petitioner filed a timely Notice of Appeal.   The case was argued before the Ninth
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Circuit  on November 4, 2016.  On January 4, 2018, following a change in the

panel,  supplemental briefing was requested and subsequently submitted.  On

February 13, 2018, the  Ninth Circuit issued its memorandum affirming the district

court’s  denial of the petition.  On March 14, 2018, Petitioner’s request for a

rehearing in banc was denied.

STATEMENT OF FACTS

The evidence  upon which the conviction is based is set forth in the record 

and in the latest opinion of the Court of Appeal, (ER 8 at 32-79.)  The court of

Appeal states as follows:

Cab driver Keum Kim was robbed and stabbed to death by a fare he
had driven from Santa Monica to Venice in the early morning hours
of July 8, 2001.  Kim was dispatched in response to a phone call from
a man identifying himself as Sergio who said he needed a ride to
Brooks Street in Venice and wondered whether the driver might have
change for a $50 bill.  The murder was witnessed by a man who had
stopped his car behind Kim’s parked cab at 855 Brooks Street.  The
witness saw Kim and the passenger struggle and then saw the
passenger run from the cab into some nearby bushes.  The
passenger’s blue, hooded sweatshirt was covered with blood. 
However, the witness did not see the passenger clearly and was
therefore unable to identify him.  A search of the area by the police
turned up a bloody kitchen knife and a dark sweatshirt covered with
blood. 
Los Angeles Police Detective Paul Inabu was the primary detective
assigned to investigate Kim’s murder. On July 10, 2001, Inabu
requested that the knife and sweatshirt be sent to a crime lab for DNA
analysis.  Even though no suspect had as yet been identified, Inabu
made that request to determine whether those items were even
connected to the crime and, if so, to preserve them in case a suspect
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was identified later on.   DNA testing of blood samples from those
two items showed the blood was Kim’s. 
On July 25, 2001, Inabu received an anonymous phone call from a
woman who claimed Antonio Barba had killed Kim.  After getting a
search warrant, Inabu searched Barba’s apartment, which was right
near the spot where “Sergio” asked the taxi dispatcher to have Kim
pick him up.  The search turned up a knife that was identical to the
murder weapon, but found no physical evidence linking Barba to the
crime.  Barba was arrested on August 2, 2001, and was formally
charged with murder and robbery of Kim in October 2002. 
A police criminalist removed some hairs from the bloody sweatshirt and
sent them to Orchid Cellmark (Cellmark), a DNA testing lab.  A November
2001 test by Cellmark analyst Linda Wong produced no interpretable results
from the hair samples.  In February 2002, a police criminalist retrieved more
hairs from the sweatshirt.  Although they were not initially considered
suitable samples for DNA testing, the hair was eventually sent on to
Cellmark for a testing process that involved combining the hairs.  When that
was accomplished, there was only enough DNA to analyze nine genetic
locations, not the 13 typically examined by Cellmark.  Six of them were
consistent with Barba’s DNA profile.

Barba was tried for murder and robbery, but a hung jury led to a mistrial in
February 2004.  Barba was retried starting in August 2004.  Cellmark’s lab
director, Dr. Jennifer Reynolds, testified for the prosecution about DNA
evidence in general and about the results of the tests performed by Wong,
who no longer worked for Cellmark.  Reynolds acknowledged that hair
samples sent for testing could, in the abstract, have become contaminated
from saliva, skin, blood, mishandling by the lab, and the failure to wash
samples.  Such contamination was always a possibility, she testified. 
Wong’s notes did not indicate that she had washed the hair that yielded
positive test results for Barba’s DNA.  The defense introduced several
unrelated instances of lab contamination by police criminalists, along with
evidence of 53 reported control discrepancies at Cellmark between March
2001 and December 2002.  (Appendix E.)
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REASONS FOR GRANTING REVIEW

REVIEW SHOULD BE GRANTED TO ASSURE THAT THIS COURT’S
PRECEDENT IS FOLLOWED BY THE STATE COURTS AND CIRCUIT

COURTS  AND TO ENSURE UNIFORM IMPLEMENTATION OF ITS
SIXTH AMENDMENT JURISPRUDENCE.

A.  Introduction

The only significant evidence linking Petitioner to this special 

circumstances murder was a DNA test performed almost a year after the offense

wherein 14 hairs, which were not previously discovered on a sweatshirt thought to

worn by the perpetrator, were tested at Cellmark using a process that involved

combining hairs.  Jennifer Reynolds, Ph.D., a lab director of Orchid Cellmark,

testified generally about DNA and, about work done by Linda Wong as the result

of directives from the LAPD.  (4 R.T. 624.)  Reynolds did none of the tests herself

nor did she even observe any of the tests or sign the reports.  (4 R.T. 679)  Linda

Wong, the analyst who performed the tests, was not called as a witness at

Petitioner’s trial.  Prior to Reynold’s testimony, defense counsel objected because

she was neither the analyst who performed the testing, nor the reviewer who

oversaw the work that was done.  Counsel argued that Reynold’s testimony was a

violation of Petitioner’s right to confrontation under the Sixth Amendment of the

United States Constitution as interpreted by Crawford v. Washington  (4 R.T.
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602.)  Counsel explained that the DNA reports could not be considered business

records, that they were prepared for litigation.  (4 R. T. 605-606.)   The prosecutor

argued that Crawford was inapplicable because the records in question were

business records.  The trial court agreed that there was no Crawford issue and

permitted Reynolds to testify to the contents of the file and permitted the reports to

be admitted as substantive evidence of guilt.  (4 R.T. 606, 617, 618.) 

This case presents a federal constitutional issue involving the administration

of criminal justice across the country and concerns the uniform implementation

and clarification of this Court’s rulings in Crawford,  Melendez, Bullcoming  and

Williams.

The Ninth Circuit Memorandum acknowledges that Melendez and

Bullcoming Petitioner’s position.  However, the panel maintains that given the

“fractured decision” in Williams fair minded jurists could disagree whether the

state court’s decision is inconsistent with Supreme Court precedent.  Williams did

not, however, overrule Melendez or Bullcoming and while the plurality in Williams 

may have carved out a very narrow exception, none of the reasons for the

exception were applicable to the  instant situation, nor could any fair minded juror

have reasonably thought so. This Court has explicitly held that its decisions

remain  binding precedent until it sees fit to reconsider them, regardless of whether
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subsequent cases have raised doubts about their continuing vitality. Rodriguez at

484   Contrary to the Ninth Circuit opinion, the state court was obligated to follow

Melendez and Bullcoming and its failure to do so calls for habeas relief.  This case

presents an opportunity to clarify the state courts’ continuing obligation when

interpreting the federal constitution  to follow binding precedent from this Court.    

 None of the exceptions carved out in Williams were present in the instant

case. Unlike Williams, this was a jury trial, the inculpatory DNA report, (Appendix

F) was introduced for the truth of the matter, and the only “expert” who testified to

its contents and the contents of the testing analyst’s file, did not perform, or

observe any of the actual testing, but merely parroted the analyst’s findings.  

Furthermore, unlike Williams, the report was not requested and produced before

any suspect was identified in order to identify and apprehend a danger to society.

Cf. Michigan v Bryant, 562 U.S.344 (2011)   Here, there was no ongoing

emergency, as petitioner, the known suspect,  was in jail awaiting trial and the

purpose of the request for testing and the resulting  report was to provide evidence

to be used against him at trial.   

The report consists of a formal letter with supporting test results appended

which is addressed to the  Los Angeles Police Department, and signed by  Linda

E. Wong, DNA. analyst and her supervisors, Robin W. Cotton, Ph.D. Forensic

12



Laboratory Director.  (Appendix F.)  Such a report  provided to law enforcement,

in response to their request for testing, which even provides information where to

call to arrange for court testimony, is a formal offer or commitment to provide

testimony consistent with the report and the testing done.  (Appendix F.) Thus,

this case is also an appropriate vehicle for this Court to clarify, whether, when, and

to what extent an expert witness can properly testify to the contents of another

scientist’s work.  It also it presents an opportunity for this Court to provide much

needed guidance as to the meaning of “testimonial” in the context of forensic

evidence, including the degree of formality required in order for an expert’s report

to be deemed testimonial and whether, under certain circumstances,  a request for

DNA testing is the equivalent of police interrogation. 

 The California Court of Appeal, in an apparent effort to comply with the

California Supreme Court’s  interpretation of Williams, found that Wong’s  report

lacked the requisite formality to be testimonial and the primary purpose of the

report was not to accuse a targeted individual.  (Appendix E.) 

 As set forth post with citations to the record, at the time the testing 

was requested, Cellmark had already run other tests that had not inculpated

petitioner utilizing hairs found on the same shirt. The profiles of both the victim

and petitioner had been in the laboratory subject to contamination for several
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months.  In addition, Cellmark knew that the  testing of the hairs belatedly found

and carelessly attached to a post- it note, would destroy the sample so as to

preclude further testing potentially calling the results into question. The

circumstances under which the evidence, was gathered,  the quality of the

evidence and the way it was handled at Cellmark were admittedly not according to

protocol. Unlike Williams, there was little or no  evidence other than the one

inculpatory DNA test that tended to prove the prosecution’s case against

petitioner.   At Petitioner’s first trial, which ended in a hung jury, Reynold’s

testimony was almost identical to her testimony at the second trial.  However,

unlike the second trial,  Wong’s report, itself, was withdrawn at the last minute

and not admitted into evidence.  

  As the Crawford court explained and the Melendez court and its progeny 

adopted, the critical inquiry in determining whether or not evidence qualifies as

“testimonial” is whether the evidence was made “under circumstances which

would lead an objective witness reasonably to believe that the statement would be

available for use at a later trial.”  Crawford, 124 S. Ct. at 1364; Melendez,  129 S.

Ct. at 2529.  The Crawford court further explained that prior statements given

during police interrogations are testimonial in character.  Crawford, 124 S.Ct. at

1374.   To this end, the Crawford court noted that “Sylvia [Crawford]’s recorded
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statement knowingly given in response to structured police questioning, qualifies

under any conceivable definition [of interrogation].” Crawford, 124 S. Ct. at 1365,

fn. 4.  This description suggests at least four significant factors that were present

in Sylvia Crawford’s interrogation, including the following: 1) the statement was

made to a government agent; 2) by a person who knew she was speaking to a

government agent; 3) in response to structured questioning that 4) was officially

(mechanically) recorded.  

Although a DNA report, not an oral interrogation, is at issue here, a

variation of the foregoing factors is nevertheless  present , which indicates that the

DNA report generated by Wong constitutes testimonial hearsay.  First, Wong

created her report for a government agent (i.e. at the request of the Los Angeles

Police Department (“LAPD”).  The LAPD knew at the time of the request  that

Petitioner was awaiting trial and knew, previous tests having failed, that this was

the last chance to secure a conviction.   Second, when Wong compiled her report,

she was aware that the report was being generated for the LAPD because

correspondence from the LAPD directed Wong to test certain evidence and data. 

Third, Wong’s tests were created in response to a specific directive from the

LAPD to combine fourteen specific hairs, to try to get a result from those hairs,

and to consume the sample, if necessary.  Such a specific directive injects similar
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elements of formality and structure into Wong’s testing as were present in Sylvia

Crawford’s interrogation.  Fourth, Wong, herself, recorded her findings by

generating worksheets, notes, and conclusions regarding her testing.  In addition,

while Wong’s report  was not signed under penalty of perjury,  it was a formalized

writing the falsification of which would be a felony under California law.  (Cal.

Pen Code § 134)    

A consideration of the foregoing circumstances would lead an objective

witness to reasonably believe that the DNA report at issue here would be available

for use at a later trial.  Indeed, Wong provided the contact information should

testimony be required.  Accordingly, the DNA report generated by Wong qualifies

as testimonial hearsay pursuant to Crawford, Melendez, and their progeny.  Wong

was not subject to cross-examination by Petitioner, and the cross-examination of

Reynolds was not sufficient to satisfy his right to confront Wong.  In light of the

above,  Petitioner  asks this Court to address whether the admission of Wong’s

report and the testimony of Reynolds resulted in a  violation of his Sixth

Amendment right to confrontation so as to require reversal of his conviction and

whether the state court’s opinion to the contrary was an unreasonable application

of  this Court’s precedent.
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B. The DNA Testimony

First, Reynolds explained that DNA is an organic compound found in each

cell of the body.  It makes human beings human beings and it makes human beings

unique.  (4 R.T. 629.)  Reynolds explained that a hair strand has two parts, the root

that sits subcutaneously, and the shaft.  There is no nuclear DNA in the shaft of a

hair, only the root contains nuclear DNA.  (4 R.T. 641, 688.)  When Cellmark

receives a hair strand, their protocol is to separate it into root and shaft and rinse

the hair so that no DNA from other sources remains on the hair.  (4 R.T. 642.)  If

two person’s DNA were mixed, it would not make a unique DNA profile, rather, a

trained technician would be able to tell there were two strains.  (4 R.T. 671-672.)

1. Previous Testing that Did Not Implicate Petitioner  

On July 12, 2001, Michael Mastrocovo, an LAPD criminalist, examined the

sweatshirt found in the alley trash can, a swab with a red stain from the knife

found in the trash can and a blood exemplar from Kim.  (5 R.T. 937-939.)  When

Mastrocovo took the first cutting of the cloth from the sweatshirt, he did not notice

any hair.  He cut the piece, folded the sweatshirt and put it back in the box.  (5

R.T. 1003-10004.)  The DNA from the sweatshirt and the knife matched the

sample from Kim.  It appeared that the knife was the murder weapon and the killer
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wore the sweatshirt.  (5 R.T. 946.)  1

On July 18, 2001, criminalist Robert Monson retrieved a box containing the

sweatshirt from evidence control, brought it to Ronald Raquel, a criminalist with

LAPD trace unit and placed it on a shelf.  (4 R.T. 772-774, 776.)  On that same

date, Raquel used tape to remove 29 hairs from the sweatshirt.  (4 R.T. 774-775; 5

R.T. 1012-1013.)  He used tape because that method tends to remove the more

recently deposited hair which would normally be thought to be hair from the last

wearer.  (4 R.T. 779, 782-784.)

Raquel brought the hairs to Susan Brockbank, another criminalist in the

LAPD trace analysis unit.  (4 R.T. 793.)  She did a microscopic hair comparison, a

technique that does not prove identity, but which tries to determine whether

certain hairs could have come from the same source.  (4 R.T. 795-796.)

Brockbank explained that certain hairs tend to lend themselves better for

DNA analysis.  Roots that have some tissue attached (telogen) or ones that have

been pulled from the head (anagen) are best.  (4 R.T. 797-798.)

She examined the 29 hairs collected by Raquel.  She started August 10 and

finished August 20, 2001.  (4 R.T. 801-802.)  Most of the hairs Raquel found were

1

 Mastrocovo was never asked to test the knife itself for a DNA profile, only a swab of
blood from the knife.  (5 R.T. 999-1000.)
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not suitable for microscopic comparison with known hairs, but three were and they

were consistent with Petitioner’s hair.  (4 R.T. 803-805.) However, they were not

suitable for DNA analysis.  (4 R.T. 809.)

There was also hair found by Raquel that had follicular tissue, that was a

good candidate for a DNA profile but which appeared microscopically to come

from neither Kim nor Petitioner.  (4 R.T. 807.)  Ironically, a DNA test later done

by Cellmark showed that this hair belonged to Kim.  (4 R.T. 808, 815-816.) 

In September of 2001, Mastrocovo was asked to do further DNA work.  He

was asked to compare a red stain from the sweatshirt and some hairs to exemplars

of blood from Kim and Petitioner.  (5 R.T. 947.)  On September 26, 2001,

Mastrocovo made swatches of Petitioner’s blood by putting small drops from a

vial on paper and of Kim’s blood by taking a cutting from the sweatshirt.  (5 R.T.

956-957, 1021-1025.) 

A hair particle can be contaminated from saliva, skin, semen, blood,

mishandling in the lab, or failure to wash the samples, there is always a possibility

of a contaminated sample.  (4 R.T. 665-667.)  Normally before doing the DNA

profile of a person’s blood, Mastrocovo washes his table with 10% bleach, wipes

it down with paper towels and then washes it with pure water.  He then covers the

top with a bench coat (a substance with a paper top and plastic bottom).  (5 R.T.
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953.)  The process is normally repeated after each sample is tested.  (5 R.T. 956.) 

In the instant case,  he had no independent memory of doing these cleaning

procedures but only could  testify as to his normal routine.  (5 R.T. 986-987.)  He

processed Petitioner’s blood to send to Cellmark and put the vial of Petitioner’s

blood back in the refrigerator.  (5 R.T. 961.)  He sent the blood samples of Kim

and Petitioner along with four hairs on a mounted slide to Cellmark (Exhibit No.

27A-D), and asked Cellmark to test A, C, and D, but not B.  (5 R.T. 966, 1076-

1077.)

On September 28, 2001, Cellmark received the hair on a microscope slide, a

swatch of blue sweatshirt, a swatch labeled “Kim” and one labeled “Barba.”  (4

R.T. 634.)  The Kim and Barba swatches were put in as known reference samples. 

(4 R.T. 636.)  A test was done and on November 27, 2001, Linda Wong, who did

the testing of the various materials in this case wrote notes.  The notes state that

she used a “Chelex” procedure on the hairs, washing them and cutting them into

root and shaft, and testing them separately.  (4 R.T. 645-646.)  No interpretable

results were obtained from the three roots.  (4 R.T. 639, 646.)  The DNA on the

sweatshirt matched the swatch labeled “Kim.”  (4 R.T. 640, 5 R.T. 1034.) 

In February of 2002 Mastrocovo received another request to examine

evidence.  (5 R.T. 966.) He was asked by the prosecutor to try to identify the
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wearer of the sweatshirt.  (5 R.T. 969, 1035-1036.)

Mastrocovo examined the sweatshirt, looking for hairs.  On March 7, 2002,

he took a cutting of the sweatshirt from near the label and packaged it to send to

Cellmark.  (5 R.T. 972-973, 977, 1039.)  The Cellmark report on the March 7,

2002 collar cutting came back on March 26th as Kim’s, even though Mastrocovo

had been told the sweatshirt was worn by the killer.  (4 R.T. 648-650, 5 R.T.

1050.)

2. The Only Test that Purports to Implicate Petitioner 

On February 21, 2002, Mastrocovo also found some hair, probably 12- to 14

of them from various places on the shirt.  They appeared to have no tissue on the

root but he took them on a post-it note to Brockbank to get a second opinion.  (5

R.T. 974, 978-979, 1039-1040, 1044.) Brockbank was asked to examine them for

DNA suitability, not for comparison.  (4 R.T. 808, 816-817.)  They were telogen

roots, not good for DNA analysis.  (4 R.T. 809.)  Mastrocovo then packaged them

up in a coin envelope and put them in the box with the sweatshirt.  (5 R.T. 979.) 

He wrote a note saying that the hairs were unsuitable for DNA testing.  (5 R.T.

1045.)  He did not give the hairs a new item number, which was a violation of the

lab’s policy manual.  (5 R.T. 10477-1049.)

In May of 2002, Mastrocovo talked to the prosecutor and told him they
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could combine the 12 to 14 hairs and try to get a DNA result, but it was a test that

would destroy the hair, none would be left to re-test and that if he wanted any hair

comparisons done, they should be done before the DNA test.  The prosecutor said

to do the DNA test.  (5 R.T. 979, 1055-1056.)

On May 7, 2002, Mastrocovo sent the hairs to Cellmark.  He was 

pessimistic about getting DNA because they were shed hairs with no observable

skin follicles.  (5 R.T. 974, 980-981.)  Mastrocovo did not clean or examine the

hairs before sending them to Cellmark because he had not extracted them.  (5 R.T.

1057.)  He also made a note that the 12 to 14 hairs were suitable for analysis when

before he had said they were not suitable even though nothing about the hairs had

changed.  (5 R.T. 1059-1061.) In June 2002, Cellmark received an Airborne

plastic pouch that had hairs adhering to a post-it-note.  (4 R.T. 659.)  The cover

letter from the LAPD asked Cellmark to combine the 14 hairs to try to get a result

and to consume the sample if necessary.  (4 R.T. 694, 696, 697.)

Wong was able to take the 14 hairs and divide them up into six entire hairs

(putting them in a tube labeled “root”) and eight hairs where she separated the root

and shaft.  Unlike the notes from her previous testing, Wong’s notes from this test

do not indicate, that she washed the six full hairs.  (4 R.T. 661.)  Reynolds noted

that because a hair particle can be contaminated from saliva, skin, semen, blood,
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mishandling in the lab, failure to wash the samples, there is always a possibility of

a contaminated sample.  (4 R.T. 665-667.)  And, if the hairs had become

contaminated before they got to Cellmark, the people at Cellmark would not have

known that.  (4 R.T. 705-706.)

Wong took a one centimeter portion of the hair from the eight samples, put

the eight root portions in the root tube and created a new tube with the eight

shafts.  (4 R.T. 660-663)  The sample was consumed in the test.  (4 R.T. 697.)

There was not enough DNA to do a complete analysis of 13 genetic

locations, which is the standard Cellmark uses.  They were able to locate nine

genetic locations and looking at six of them the results were consistent with

Petitioner’s DNA profile.  (4 R.T. 659.)  

The DNA material on the shaft of a hair that was used for control, which

had to have been deposited from another source, was consistent with the DNA of

the root hairs.  The positive DNA using the nuclear method on the shaft hair

means that the DNA was the result of material that was deposited on the hair

because shafts have no DNA of their own.  (4 R.T. 692.)  However, whether that

was due to cross-contamination from mishandling of the sample, from Petitioner

“contaminating” his own hair sample, or Petitioner’s DNA contaminating the

samples of hairs from someone else cannot be determined.  (4 R.T. 669-671, 693.) 

23



If any of the hairs had become contaminated with blood at any time and showed a

DNA profile from that contamination there would be no way to know that the

reading was from contamination.  (5 R.T. 1078.)

C. Wong’s Testing and Results Were Testimonial Evidence Which Were 

Not Subjected to Confrontation

Reynolds, who did not do any of the work on the DNA in Petitioner’s case,

did not observe the testing being done on Petitioner’s case, did not observe the

testing conditions and did not cosign any of the reports, testified about  the work

performed by Wong and other technicians and the results obtained from such

testing.  Reynolds described the case file as containing correspondence from the

Los Angeles Police Department about the evidence they wanted tested, data they

wanted tested, data regarding the testing, worksheets, notes, and conclusions

regarding testing.  (4 R.T. 627.)  Reynolds then testified to what Wong had done

on the case.  This testimony included Wong’s conclusion as set forth above, that

hairs sent to Cellmark by the Los Angeles Police Department were a DNA match

to Petitioner.  (4 R.T. 660.)  Furthermore, the probability that another person

would have the profile at the six different genetic locations was one in six million

unrelated individuals.  (4 R.T. 674.)  The report detailing Wong’s testing and the

results she obtained with respect to the 12 to 14 hairs was admitted into evidence. 
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(Exhibit 29; 1 C.T. 173-A, 176; 4 R.T. 659)  

  In Bullcoming, this Court in a 5-4 decision unequivocally held that when a

state elects to introduce the results of a laboratory report to prove a particular fact

through the in-court testimony of a scientist, an accused has the right to be

confronted with the analyst who did the testing and prepared the report, not a

substitute witness.  In Williams, an expert testified that a DNA profile produced by

the state police laboratory from a sample of the defendant’s blood matched the

DNA in a profile produced by an outside lab (Cellmark) from semen found on a

vaginal swab taken from the victim after the charged rape. Williams, 132 S.  Ct. at 

2228.  Five justices—the four who dissented from the Court’s decisions in

Melendez-Diaz and Bullcoming and Justice Thomas, albeit for a different reason,

held that, under the circumstances, the Confrontation Clause was not violated.  In

the plurality opinion authored by Justice Alito, the four Bullcoming dissenters took

the position that the expert’s reliance on reports and results prepared by non-

testifying analysts at Cellmark did not violate the Confrontation Clause because

neither Cellmark’s reports, nor the results of Cellmark’s analysis were actually

admitted into evidence, but merely served as the basis for the expert’s opinion.

Williams, 132 S. Ct.  at  2230,  2233-2234.  Because, in the plurality’s view, the

expert’s reliance on Cellmark’s results did not offend the Confrontation Clause,
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the only part of her testimony that in its view could have violated the

Confrontation Clause was the statement that the DNA analyzed by Cellmark’s

nontestifying analyst came from semen found on the victim’s vaginal swab.

Williams, 132 S.  Ct. at 2234. 

Because a judge was the trier of fact in Williams, and because there was

other substantial evidence of the origin of the biological material Cellmark tested,

the plurality assumed that the trial judge understood that the expert’s testimony did

not establish that Cellmark’s DNA profile was derived from the victim’s vaginal

swab.  Williams at 2224-2225, 2226.   However, they cautioned that, in a jury trial,

the risk of confusing the trier of fact was sufficiently great that “[a]bsent an

evaluation of the risk of juror confusion and careful jury instructions, the

testimony could not have gone to the jury.”  Williams at 132 S. Ct. 2236.  The

plurality also considered that at the time the initial DNA profile was run the

investigation was not directed against a specifically targeted person, but instead

was purely investigative, and therefore under the rationale of Davis v. Washington,

547 U.S. 813 (2006) the report was not testimonial.  Had Williams been identified

as a potential suspect, and the report prepared for the purpose of showing he was

the one who committed the offenses, the results could have been different.  Id. 

  The four dissenters, as well as Justice Thomas, continued to adhere 
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to the premise underlying the decisions in Melendez-Diaz v. Massachusetts (and

Bullcoming v. New Mexico, namely that “[t]here is no meaningful distinction

between disclosing an out-of-court statement so that the factfinder may evaluate

the expert’s opinion and disclosing that statement for its truth.” Williams 132 S. 

Ct. 2256 (Thomas, J., concurring).)

Justice Thomas joined the plurality in Williams , casting the fifth vote for

affirming, but “solely because Cellmark’s statements lacked the requisite

‘formality and solemnity’ to be considered ‘”testimonial”’ for purposes of the

Confrontation Clause.” Williams 132 S.  Ct.  2255 (Thomas, J., concurring).  In all

other respects, he endorsed the views of the dissent. Ibid. 

The dissent in Williams  written by Justice Kagan, viewed the case as

indistinguishable in all material respects from Melendez-Diaz v. Massachusetts

and Bullcoming, and would have reversed Williams’ conviction on the ground that

the Cellmark report was testimonial hearsay the substance of which could only be

admitted without violating the confrontation clause  through the testimony of

someone who had participated in the testing. Williams, 132 S.  Ct.  2274-2276

(Kagan, J., dissenting.)

Unlike Williams, Barba was a jury trial, the inculpatory DNA report  was

introduced for the truth of the matter, and the only “expert” who testified to its
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contents and the contents of the testing analyst’s file, did not perform, supervise or

even observe any of the actual testing, but merely parroted the analyst’s findings. 

Furthermore, unlike Williams, the report was not produced before any suspect was

identified in order to identify and apprehend a danger to society.  There was no

ongoing emergency, as Petitioner, the known suspect, was in jail awaiting trial and

the purpose of the report was to provide evidence to be used at his trial. 

While Wong’s report was not signed under penalty of perjury, it was a

formalized writing, addressed to the police department and prepared at their

specific  request.  Falsification of such a report would, in fact, be a felony under

Penal Code section 134.  At the time  the testing was requested, Cellmark had

already run other tests that had not inculpated Petitioner utilizing hairs found on

the same shirt.  The profiles of both the victim and Petitioner had been in the

laboratory, where they were subject to contamination, for several months.  In

addition, Cellmark knew that the testing of the hairs belatedly found and carelessly

attached to a post- it note, would destroy the sample so as to preclude further

testing potentially calling the results into question.  The circumstances under

which the evidence, was gathered, the quality of the evidence and the way it was

handled at Cellmark were admittedly not according to protocol.  Here, as in

Bullcoming, defense counsel could not question the analyst to determine whether
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[she] was incompetent or dishonest.  Bullcoming, 131 S.  Ct.  at 2715, 2716.

 The Court of Appeal, affirmed the conviction attempting to reconcile this

Court’s recent decisions with People v. Geier, 41 Cal. 4th 555 (2007).    Relying

heavily on the California Supreme Court’s decision in People v. Dungo,

particularly Justice Chin’s concurrence, the court concludes that in order to affirm

it must find and apply a legal standard  which produces a result with which a

majority of the Williams court would agree.  The court states that the plurality

would approve the affirmance because the plurality believes DNA test reports are

not testimonial in part due to practical considerations and in part because their

primary purpose is not to accuse a targeted individual.   Admittedly, having to

engage in tasseomancy, the court goes on to hold that a majority of the justices in

Dungo, as represented by Justice Chin’s concurrence, read Williams to mean that

its rationale may apply even if the reports were prepared after a suspect has been

identified or charged.  The court notes that four justices in Dungo concluded that

an autopsy report does not violate the Confrontation Clause because it came in

through the testimony of the expert witness who was subject to cross-examination. 

  The court goes on to conclude that at least four justices of this Court  would

agree that the primary purpose of the DNA test materials produced by Cellmark

was not testimonial under the Williams plurality’s primary purpose test and that
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the Williams plurality would reach that conclusion without regard to whether the

police had identified a suspect.  

According to the California Court of Appeal, the somewhat competing

analyses represented by the Williams plurality and the Dungo concurrence are

almost fully reconciled by the reasoning of Geier.  Thus, the Court of Appeal

ultimately concludes that the primary purpose of the DNA reports was not

testimonial because: (1) they were generated by a lab technician pursuant to

standardized procedures; (2) even though [Barba] had been charged with the

crime, lab technicians such as Wong have no idea what their results might show,

and DNA testing is routinely used to inculpate or exonerate those charged with

crime; and (3) the accusatory opinions came from expert witness Reynolds, who

was subject to vigorous cross examination.  The court also concludes that any

error in introducing the report itself was harmless beyond a reasonable doubt. 

Justice Flier apparently does not agree with the majority’s tassology  but

concurs in the affirmance because she believes that  Dungo and Lopez require it. 

Justice Flier’s conclusion, however, overlooks that the expert in Dungo did not

testify to the conclusion of the coroner who did the autopsy but merely to his

observations of the body which were made during a routine procedure.  The fact

that a suspect was in custody, was, therefore, of little significance.  The testifying
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expert in Dungo  actually formed and articulated an accusatory opinion based on

another analyst’s neutral observations.  Here Reynolds did not render an

independent opinion based on neutral observations of raw data;  she parroted 

another analysts accusatory conclusion.  Petitioner notes that his first trial resulted

in a hung jury.  At that trial Reynolds testified about the contents of the report but

the report itself was not introduced into evidence.  In light of the above,  the

admission of Wong’s report and the testimony of Reynolds all for the truth of the

matter resulted in a  violation of Petitioner’s Sixth Amendment right to

confrontation so as to require reversal of his conviction. 

D.  There Can Be No Doubt that the Testimonial Hearsay Was Prejudicial

As It Was the Only Significant Evidence Against Petitioner

Other than the last test performed by Wong, extensive laboratory testing of

all the physical evidence involved in this  particularly bloody, close contact 

murder failed to connect Petitioner to the crime.  Other evidence pointed away

from Petitioner.  The taxi dispatcher said that the man who called sounded African

American and used slang often used by Black males identifying himself as

“Sergio.”  (3 R.T. 389-391, 393, 397.)  Petitioner is  Hispanic.  (6 R.T. 1238-

1239.)  Eric Ramirez, the only eyewitness to the murder, described the perpetrator

as quite slender, about five feet, ten inches tall and weighing 140 pounds.  (3 R.T.
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412-414.)  Petitioner is short and stocky, about five feet, six inches and 160

pounds.  (6 R.T. 1248.)  Ramirez’s statement led police to the alley where they

recovered a knife and a bloody sweatshirt.  The assumption that the sweatshirt was

worn by the killer was not borne out by the physical evidence.  The label section

of the sweatshirt collar contained only Kim’s DNA.  (5 R.T. 972-973, 977, 1039; 4

R.T. 648-650; 5 R.T. 1050.)  While Kim’s blood was found on the knife,

Petitioner’s DNA was not.  The only evidence connecting Petitioner, even

abstractly, to the knife was that two Henkel knives were seized from his mother’s

kitchen, one of which was identical to the murder weapon found in the alley.  (3

R.T. 457-458; 4 R.T. 740; 6 R.T. 1245.)  Henkel knives are, however, a well

known brand and an ordinary kitchen item.  In fact, the presence of an identical

knife of the same brand in his mother’s house could argue against making the

rather unusual inference that Petitioner swiped one of his mother’s knives with

which to commit a robbery/murder, as other than steak or table knives, people tend

to have only one of each particular type of knife.  Absent the DNA and the rather

non-significant knife, we are left only with the anonymous tip [the worst kind of

testimonial evidence], which, however, was ostensibly not admitted for the truth of

the matter and Petitioner’s supposed adoptive admissions of the anonymous tip. 

Even assuming, without conceding, that the court’s rulings with respect to the
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anonymous tip and the “adoptive admissions” were correct, no rational trier of fact

would have convicted Petitioner based on the conversations with family members

at the jail. While  Barba saying to a family member that  he “fucked up” and “let

everybody down” could be interpreted as an acknowledgment of wrong doing, the

remark would be more indicative of some other more minor misdeed that was

known of by the family, rather than a faint hearted attempt to apologize for having

committed a special circumstance murder with his mother’s own knife.  The

closeness of the case is further evidenced by the fact that the first jury which did

not receive Wong’s Report, was unable to reach a verdict.  (1 C.T. 153-154.) 

Given the paucity of evidence connecting Petitioner to a crime where one would

expect to find, if nothing else, overwhelming physical evidence, this Court cannot

say that the DNA evidence which was admitted in violation of Petitioner’s Sixth

Amendment right to confrontation was harmless 

  Unlike the situation in Williams, Wong’s report was requested and 

prepared for the purposes of use in the prosecution of a particular person. As this

Court noted, “forensic evidence is not uniquely immune from the risk of

manipulation.”  Mendez-Diaz, 129 S. Ct. at 2536.  While it is true that an honest

analyst will not alter his testimony when forced to confront the defendant the same

cannot be said of the fraudulent analyst.  Id.  Also, confrontation is designed to
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“weed out” not only the fraudulent analyst, but the incompetent one as well.  Id. 

The Court discussed how serious deficiencies have been found in the forensic

evidence used in criminal trials:  

[t]he legal community now concedes with varying degrees of urgency

that our system produces erroneous convictions based on discredited

forensics.  One study of cases in which exonerating evidence resulted

in the overturning of criminal convictions concluded that invalid

forensic testimony contributed to the convictions in 60% of the cases.

Mendez-Diaz, 129 S. Ct. at 2536.

The likelihood is strong that Petitioner’s case involves such an erroneous

conviction as DNA evidence is only as good as its weakest link and such

weakness can only be exposed through thorough cross examination.  Here no cross

examination was available.
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CONCLUSION

For all of the foregoing reasons, petitioner respectfully requests that this

Court grant certiorari and reverse the United States Court of Appeal for the Ninth

Circuit and grant petitioner’s petition for writ of habeas corpus.

Dated: April 30, 2018 Respectfully submitted,

______________________________
MARILEE MARSHALL
Attorney for Petitioner
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

ANTONIO BARBA,

Petitioner,

                           v.

W.L. MONTGOMERY, Warden, 

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)

NO. CV 14-7662-CAS (AGR)

REPORT AND
RECOMMENDATION OF UNITED
STATES MAGISTRATE JUDGE

The court submits this Report and Recommendation to the Honorable

Christina A. Snyder, United States District Judge, pursuant to 28 U.S.C. § 636

and General Order No. 05-07 of the United States District Court for the Central

District of California. For the reasons set forth below, the magistrate judge

recommends that the Petition for Writ of Habeas Corpus be denied.
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I.

SUMMARY OF PROCEEDINGS

On September 7, 2004, a Los Angeles County Superior Court jury found

Petitioner guilty of murder and found various allegations to be true.  (Lodged

Document (“LD”) B at 201.)  The court sentenced Petitioner to life imprisonment

without parole.  (Id. at 225.)

On November 21, 2007, the California Court of Appeal affirmed the

judgment.  (LD 4.)  February 27, 2008, the California Supreme Court summarily

denied the petition for review.  (LD 6.)  On June 29, 2009, the United States

Supreme Court granted the petition for writ of certiorari, vacated the judgment

and remanded to the California Court of Appeal for further consideration in light of

Melendez-Diaz v. Massachusetts, 557 U.S. 305, 129 S. Ct. 2527, 174 L. Ed. 2d

314 (2009).  (LD 9.)  On February 19, 2010, on remand, the California Court of

Appeal affirmed the judgment.  (LD 13.)  On May 12, 2010, the California

Supreme Court denied the petition for review without prejudice to any relief to

which Petitioner might be entitled after the decision in People v. Dungo, 55 Cal.

4th 608 (2012), People v. Lopez, 55 Cal. 4th 569 (2012), and/or People v.

Rutterschmidt, 55 Cal. 4th 650 (2012).  (LD 15.)  On June 28, 2011, the United

States Supreme Court granted the petition for writ of certiorari, vacated the

judgment and remanded for further consideration in light of Bullcoming v. New

Mexico, 131 S. Ct. 2705, 180 L. Ed. 2d 610 (2011).  (LD 18.)  On January 23,

2012, the California Court of Appeal affirmed the judgment.  (LD 24.)  On April 11,

2012, the California Supreme Court summarily denied the petition for review

without prejudice in light of the same cases cited in the order dated May 12,

2010.  (LD 26.)  On November 13, 2012, the United States Supreme Court

granted the petition for writ of certiorari, vacated the judgment and remanded for

further consideration in light of Williams v. Illinois, 132 S. Ct. 2221, 183 L. Ed. 2d

89 (2012).  (LD 29.)

2
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On April 19, 2013, the California Court of Appeal affirmed the judgment. 

(LD 32); People v. Barba, 215 Cal. App. 4th 712 (2013).  On July 24, 2013, the

California Supreme Court summarily denied review.  (LD 34.)  On November 12,

2013, the United States Supreme Court denied the petition for writ of certiorari. 

(LD 36.)

On October 2, 2014, Petitioner filed a Petition for Writ of Habeas Corpus

By a Person in State Custody.  Respondent filed an answer and Petitioner filed a

reply.  The matter was taken under submission.

II.
STATEMENT OF FACTS

Below are the facts set forth in the California Court of Appeal decision on

direct review.  To the extent an evaluation of Petitioner’s claims for relief depends

on an examination of the record, the court has made an independent evaluation

of the record specific to Petitioner’s claims for relief.

A. The Offense

     Cabdriver Keum Kim was robbed and stabbed to death by a fare he

had driven from Santa Monica to Venice in the early morning hours of

July 8, 2001. Kim was dispatched in response to a phone call from a

man identifying himself as "Sergio," who said he needed a ride to

Brooks Avenue in Venice and wondered whether the driver might have

change for a $50 bill. The murder was witnessed by a man who had

stopped his car behind Kim's parked cab on the 800 block of Brooks

Avenue. The witness saw Kim and the passenger struggle and then

saw the passenger run from the cab into some nearby bushes.

According to the witness, the passenger was wearing a blue, hooded

sweatshirt that was covered with blood. However, the witness did not

see the passenger clearly and was therefore unable to identify him. A

search of the area by the police turned up a bloody kitchen knife and a

3
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dark sweatshirt covered with blood.

     Los Angeles Police Detective Paul Inabu was the primary detective

assigned to investigate Kim's murder. On July 10, 2001, Inabu

requested that the knife and sweatshirt be sent to a crime lab for DNA

analysis. Even though no suspect had as yet been identified, Inabu

made that request to determine whether those items were even

connected to the crime and, if so, to preserve them in case a suspect

was identified later on. DNA testing of blood samples from those two

items showed the blood was Kim's.

     On July 25, 2001, Inabu received an anonymous phone call from a

woman who claimed Antonio Barba had killed Kim. After getting a

search warrant, Inabu searched Barba's apartment, which was right

near the spot where "Sergio" asked the taxi dispatcher to have Kim

pick him up. The search turned up a knife that was identical to the

murder weapon, but no physical evidence linking Barba to the crime.

Barba was arrested on August 2, 2001, and was formally charged with

the murder and robbery of Kim in October 2001.

     A police criminalist removed some hairs from the bloody sweatshirt

and sent them to Orchid Cellmark (Cellmark), a DNA testing lab. A

November   2001 test by Cellmark analyst Linda Wong produced no

interpretable results from the hair samples. In February 2002, a police

criminalist retrieved more hairs from the sweatshirt. Although they were

not initially considered suitable samples for DNA testing, the hair was

eventually sent on to Cellmark for a testing process that involved

combining the hairs. When that was accomplished, there was only

enough DNA to analyze nine genetic locations, not the 13 typically

examined by Cellmark. Six of them were consistent with Barba's DNA

profile.

4
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     Barba was tried for murder and robbery, but a hung jury led to a

mistrial in February 2004. Barba was retried starting in August 2004.

Cellmark's lab director, Dr. Jennifer Reynolds, testified for the

prosecution about DNA evidence in general and about the results of

the tests performed by Wong, who no longer worked for Cellmark.

Reynolds acknowledged that hair samples sent for testing could, in the

abstract, have become contaminated from saliva, skin, blood,

mishandling by the lab, and the failure to wash samples. Such

contamination was always a possibility, she testified. Wong's notes did

not indicate that she had washed the hairs that yielded the positive test

results for Barba's DNA. The defense introduced evidence of several

unrelated instances of lab contamination by police criminalists, along

with evidence of 53 reported control discrepancies at Cellmark

between March 2001 and December 2002.

People v. Barba, 215 Cal. App. 4th 712, 715-16 (2013) (“Barba IV”) (footnote

omitted).

B. DNA Evidence

     Hairs from the blood-soaked sweatshirt discarded by Kim's killer

were sent to Cellmark for DNA analysis. Three hair samples taken by

the LAPD (Los Angeles Police Department) in September 2001

matched Kim's DNA, not Barba's. More hair samples taken from the

sweatshirt in March 2002 also matched Kim's DNA, not Barba's.

     The hair samples that implicated Barba were removed from the

sweatshirt on February 21, 2002, by LAPD Criminalist Michael

Mastrocovo. He found 14 hairs and gave them to LAPD Criminalist

Susan Brockbank, who examined them and concluded they had

telogen roots, which were not suitable for DNA analysis. In May 2002,

Mastrocovo told the prosecutor those hairs could be combined to

5
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produce a testable sample, but that doing so would destroy the sample,

thereby precluding any further testing. The prosecutor said to perform

the test, and Mastrocovo sent the 14 hairs to Cellmark with instructions

to consume the samples if necessary. The LAPD's lab procedure

manual recommended that before DNA testing was performed on hair

samples, the hairs should be washed to reduce the presence of any

contaminants. Mastrocovo did not wash these hair samples because

he did not extract them.

     In June 2002, Cellmark DNA analyst Linda Wong tested the 14

hairs sent by Mastrocovo. Wong had performed the previous DNA tests

but, unlike for those tests, her notes did not reflect that she performed

the Chelex procedure, which involves washing the hairs to remove any

contaminants that might have been deposited on them. Wong cut and

combined the hair shafts and was able to locate only nine genetic

locations instead of the 13 that were usually present. Of those nine, six

were consistent with Barba's DNA.

     Instead of lab analyst Wong, Dr. Jennifer Reynolds, the director of

Cellmark's Maryland laboratory, testified about the DNA results.

Reynolds's duties included performing technical reviews of case folders

created by the lab's test analysts, independently drawing conclusions

from the test results based on her own expertise and training, and

either cosigning the reports or testifying about them in court. Reynolds

ended this description of her job duties by stating, "as I have done

today."  According to Reynolds, the case file for the June 2002 testing

included correspondence from the LAPD, test data and results, Wong's

worksheets and handwritten notes, and reports of the test's

conclusions. Analysts complete their lab notes and other documents at

or near the time of the events. The materials in the file included all of

6
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the lab notes and worksheets that an analyst would have to fill out in

the course of DNA testing. The information in the file was detailed

enough to allow any qualified scientist to look at the file and determine

what procedures had been used. For instance, Reynolds testified, the

file included electropherograms, from which anyone with the proper

training could determine how the testing was done. Those records

were kept and maintained in the normal course of Cellmark's business.

     Along with Reynolds's testimony, four DNA test reports were

admitted in evidence: (1) Wong's November 27, 2001 report, which

determined that three hair samples taken from the killer's sweatshirt

contained only Kim's DNA (exhibit 27); (2) Wong's March 26, 2002

report, which determined that another sample taken from the sweatshirt

contained only Kim's DNA (exhibit 28); (3) Wong's June 28, 2002

report, which determined that the 14 hairs found in the sweatshirt

matched Barba's DNA (exhibit 29); and (4) A June 10, 2004 report by

lab analyst Terrill that another hair sample from the sweatshirt

belonged to Kim, and not to Barba (exhibit 35).

     These four reports were prepared in an identical format. Each was

on Cellmark letterhead, addressed to a police investigator. Each bore

the title "REPORT OF LABORATORY EXAMINATION." Each

described the items being tested and the type of test performed--

polymerase chain reaction (PCR) testing. Under the heading

"RESULTS," the reports said that DNA extracts were isolated from the

items tested by using the "AmpF/STR Profiler Plus and/or AmpF/STR

COfiler PCR Amplification Kits." The RESULTS section said that the

DNA loci tested and the types obtained for each sample were listed in

an attached table.

     Under the heading "CONCLUSIONS," the reports stated whether

7
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the DNA matched Kim or excluded Barba. A population database and

frequency table was provided to show the frequency of unrelated

individuals having the same DNA results depending on whether they

were African-American, Caucasian, or Hispanic. The third page of the

reports contained a table identified as "ALLELES DETECTED--

PROFILER PLUS," and then set forth certain alphabetical or numerical

designations that corresponded to certain DNA loci.

     Exhibits 27, 28, and 35 all stated that Barba was excluded as the

source of the DNA. Exhibit 29, which implicated Barba, stated in the

RESULTS section that "[a] portion of the hair shafts adjacent to the

roots was used as a control. Any results obtained from this hair shaft

control are likely due to DNA deposited on the exterior of the hair

shaft." Under CONCLUSIONS, the report said that the DNA profile

used six of nine loci and that Barba could not be excluded as the

source. No conclusion about Barba could be reached as to the other

three loci. The report's database frequency table said that only one in

six million unrelated Hispanics would have the same DNA at those six

loci. Under the ALLELES DETECTED table on the third page was the

following notation: "In addition to the profiles obtained from the items

referenced in this report, weak results were observed. These results

may be due to the presence of DNA from more than one individual or

to technical artifacts, and therefore were not interpreted." Each report

was signed by the analyst and by a lab director.

     Barba objected that having Reynolds testify instead of Wong

violated his confrontation rights. Defense counsel said she believed the

incriminating hair samples had been contaminated while in the LAPD's

custody before being sent to Cellmark for testing, but that Wong's

testimony was required because there was evidence she had not

8
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washed the hair samples, which would have eliminated any

contamination. Without Wong's testimony, there would be no

explanation of why that happened.

     The trial court overruled the objection because it believed Wong's

reports qualified as business records. However, Reynolds was allowed

to testify only as to procedures that Wong's notes showed were

actually conducted, or as to what the lab's standard protocols were.

Reynolds was not allowed to speculate as to any procedures not

reflected in Wong's notes, or why they might not have been performed.

Reynolds testified that, in accord with her job duties, she was in court

to give her own independent conclusions based on the contents of

Wong's case file. According to Reynolds, only one in six million

Hispanics would have the same six genetic markers as those that

matched Barba.

     Reynolds was vigorously cross-examined about Wong's testing

procedures.  Reynolds said that because the notes did not state that

Wong had washed the hair samples before testing, Wong probably had

not done so. Reynolds also testified that even though the test results

were accurate as to the DNA found on the hair shafts, that did not

mean the DNA had not been deposited there before testing. Nor could

she rule out that contamination had occurred.

Id. at 717-20 (footnote omitted).

III.

STANDARD OF REVIEW

A federal court may not grant a petition for writ of habeas corpus by a

person in state custody with respect to any claim that was adjudicated on the

merits in state court unless it (1) “resulted in a decision that was contrary to, or

involved an unreasonable application of, clearly established Federal law, as

9
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determined by the Supreme Court of the United States”; or (2) “resulted in a

decision that was based on an unreasonable determination of the facts in light of

the evidence presented in the State court proceeding.”  28 U.S.C. § 2254(d);

Harrington v. Richter, 131 S. Ct. 770, 785, 178 L. Ed. 2d 624 (2011).

“‘[C]learly established Federal law’ . . . is the governing legal principle or

principles set forth by the Supreme Court at the time the state court rendered its

decision.” Lockyer v. Andrade, 538 U.S. 63, 71-72, 123 S. Ct. 1166, 155 L. Ed.

2d 144 (2003).  Clearly established federal law includes only the holdings, as

opposed to the dicta, of Supreme Court decisions. White v. Woodall, 134 S. Ct.

1697, 1702, 188 L.Ed. 2d 698 (2014).

A state court’s decision is “contrary to” clearly established Federal law if (1)

it applies a rule that contradicts governing Supreme Court law; or (2) it “‘confronts

a set of facts . . . materially indistinguishable’” from a decision of the Supreme

Court but reaches a different result. Early v. Packer, 537 U.S. 3, 8, 123 S. Ct.

362, 154 L. Ed. 2d 263 (2002) (per curiam) (citation omitted).  A state court’s

decision cannot be contrary to clearly established Federal law if there is a “lack of

holdings from” the Supreme Court on a particular issue. Carey v. Musladin, 549

U.S. 70, 77, 127 S. Ct. 649, 166 L. Ed. 2d 482 (2006).

Under the “unreasonable application prong” of section 2254(d)(1), a federal

court may grant habeas relief “based on the application of a governing legal

principle to a set of facts different from those of the case in which the principle

was announced.” Andrade, 538 U.S. at 76; see also Rompilla v. Beard, 545 U.S.

374, 380, 125 S. Ct. 2456, 162 L. Ed. 2d 360 (2005) (“An ‘unreasonable

application’ occurs when a state court identifies the correct governing legal

principle from this Court’s decisions but unreasonably applies that principle to the

facts of petitioner's case.”) (citation and some quotation marks omitted).

“In order for a federal court to find a state court’s application of [Supreme

Court] precedent ‘unreasonable,’ the state court’s decision must have been more

10
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than incorrect or erroneous.” Wiggins v. Smith, 539 U.S. 510, 520, 123 S. Ct.

2527, 156 L. Ed. 2d 471 (2003).  “The state court’s application must have been

‘objectively unreasonable.’” Id. at 520-21 (citation omitted). 

“Under § 2254(d), a habeas court must determine what arguments or

theories supported or, [in the case of an unexplained denial on the merits], could

have supported, the state court’s decision; and then it must ask whether it is

possible fairminded jurists could disagree that those arguments or theories are

inconsistent with the holding in a prior decision of this [Supreme] Court.” Richter,

131 S. Ct. at 786.  “[A] state prisoner must show that the state court’s ruling on

the claim being presented in federal court was so lacking in justification that there

was an error well understood and comprehended in existing law beyond any

possibility for fairminded disagreement.” Id. at 786-87.

“Factual determinations by state courts are presumed correct absent clear

and convincing evidence to the contrary, § 2254(e)(1), and a decision adjudicated

on the merits in a state court and based on a factual determination will not be

overturned on factual grounds unless objectively unreasonable in light of the

evidence presented in the state-court proceeding, § 2254(d)(2).” Miller-El v.

Cockrell, 537 U.S. 322, 340, 123 S. Ct. 1029, 154 L. Ed. 2d 931 (2003).

In applying these standards, this court looks to the last reasoned State

court decision. Davis v. Grigas, 443 F.3d 1155, 1158 (9th Cir. 2006).  To the

extent no such reasoned opinion exists, as when a state court rejected a claim

without explanation, this court must conduct an independent review to determine

whether the decisions were contrary to, or involved an unreasonable application

of, “clearly established” Supreme Court precedent. Walker v. Martel, 709 F.3d

925, 939 (9th Cir.), cert. denied, 134 S. Ct. 514 (2013); Haney v. Adams, 641

F.3d 1168, 1171 (9th Cir. 2011).  If the state court declined to decide a federal

constitutional claim on the merits, this court must consider that claim under a de

novo standard of review rather than the more deferential “independent review” of

11
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unexplained decisions on the merits. Cone v. Bell, 556 U.S. 449, 472, 129 S. Ct.

1769, 173 L. Ed. 2d 701 (2009); see also Lewis v. Mayle, 391 F.3d 989, 996 (9th

Cir. 2004) (standard of de novo review applicable to claim state court did not

reach on the merits).

IV.

DISCUSSION

The California Court of Appeal’s opinion in Barba IV was the last reasoned

decision for all grounds.

A. GROUND ONE:  Confrontation Clause

Testimonial out-of-court statements are inadmissible in a criminal

proceeding unless the witness was unavailable to testify and the defendant had a

prior opportunity for cross-examination. Crawford v. Washington, 541 U.S. 36,

61, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004).

Only testimonial statements are subject to exclusion under the

Confrontation Clause.  “To rank as ‘testimonial,’ a statement must have a ‘primary

purpose’ of ‘establish[ing] or prov[ing] past events potentially relevant to later

criminal prosecution.’” Bullcoming v. New Mexico, 131 S. Ct. 2705, 2714 n.6, 180

L. Ed. 2d 610 (2011) (plurality).  Affidavits made under circumstances that would

lead an objective witness reasonably to believe that the statement would be

available for use at a later trial are testimonial. See Melendez-Diaz v.

Massachusetts, 557 U.S. 305, 310-11, 129 S. Ct. 2527, 174 L. Ed. 2d 314 (2009)

(plurality) (certificate that substance in defendant’s possession was cocaine);

Bullcoming, 131 S. Ct. at 2710 (forensic report of defendant’s blood alcohol

level).  Absent a showing that the certifying analyst is unavailable and the

defendant had an opportunity to cross examine, surrogate testimony by a

different expert is insufficient. Id. at 2715-16.  In a concurring opinion, Justice

Sotomayor explained the Bullcoming case did not involve an expert “testifying as

a supervisor, reviewer or someone else with a personal, albeit limited, connection

12
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to the scientific test at issue.” Id. at 2722 (Sotomayor, J., concurring).

In Williams, the Illinois State Police (ISP) laboratory sent a rape victim’s

vaginal swabs to Cellmark for testing.  Cellmark sent back a report containing a

male DNA profile produced from semen taken from those swabs.  A forensic

specialist at the ISP lab, Lambatos, ran a computer search to see if the DNA

profile matched any entry in the state DNA database.  At trial, Lambatos testified

as an expert witness in forensic DNA analysis.  Over defense counsel’s objection,

Lambatos testified that in her opinion, there was a match between the male DNA

profile from Cellmark and petitioner’s blood sample.  Cellmark’s report was not

admitted into evidence and Lambatos did not read from it at trial. Williams v.

Illinois, 132 S. Ct. 2221, 2229-30, 183 L. Ed. 2d 89 (2012) (plurality).

“When an expert testifies for the prosecution in a criminal case, the

defendant has the opportunity to cross-examine the expert about any statements

that are offered for their truth.  Out-of-court statements that are related by the

expert solely for the purpose of explaining the assumptions on which that opinion

rests are not offered for their truth and thus fall outside the scope of the

Confrontation Clause.” Id. at 2228.  Further, “even if the report produced by

Cellmark had been admitted into evidence, there would have been no

Confrontation Clause violation.”1 Id.  The Cellmark DNA reports were not

1  “The Cellmark report is very different from the sort of extrajudicial
statements, such as affidavits, depositions, prior testimony, and confessions, that
the Confrontation Clause was originally understood to reach.  The report was
produced before any suspect was identified.  The report was sought not for the
purpose of obtaining evidence to be used against the petitioner, who was not
even under suspicion at the time, but for the purpose of finding a rapist who was
on the loose.  And the profile that Cellmark provided was not inherently
inculpatory.  On the contrary, a DNA profile is evidence that tends to exculpate all
but one of the more than 7 billion people in the world today.  The use of DNA
evidence to exonerate persons who have been wrongfully accused or convicted
is well known.  If DNA profiles could not be introduced without calling the
technicians who participated in evidence, such as eyewitness identification,
economic pressures would encourage prosecutors to forgo DNA testing and rely
instead on older forms of evidence, such as eyewitness identification, that are
less reliable.  The Confrontation Clause does not mandate such an undesirable
development.  This conclusion will not prejudice any defendant who really wishes

13
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considered testimonial. See also id. at 2248 (Breyer, J., concurring), 2255

(Thomas, J., concurring). 

A Confrontation Clause violation is harmless unless it “‘had  substantial and

injurious effect or influence in determining the jury’s verdict.’”2 Brecht v.

Abrahamson, 507 U.S. 619, 623, 113 S. Ct. 1710, 123 L. Ed. 2d 353 (1993)

(citation omitted); see Bullcoming, 131 S. Ct. at 2719 n.11 (nothing in opinion

impedes harmless error inquiry on remand).

The California Court of Appeal observed that making sense of the case law

in this area “is to some extent an exercise in tasseomancy.”3  215 Cal. App. 4th at

740.  The court concluded that the DNA reports were not testimonial but, even if

they were, any error was harmless.  Three Cellmark reports excluded Petitioner’s

DNA. Id. at 743 n.11.  As to the one Cellmark report that implicated Petitioner,

Reynolds could not exclude the possibility of contamination at the LAPD and

could not say with certainty that the test results came from the hair donor or had

been deposited on the hairs.  The report was not the focus of the parties’

arguments to the jury, and the jury did not ask to see the report.4  (Id. at 36-37.)

On July 8, 2001, at around 1:20 a.m., a taxi dispatcher received a call from

a male who gave his name as “Sergio.”  He asked to be picked up at 1833 16th

Street and taken to Brooks Avenue in Venice.  Sergio refused to give a call back

to probe the reliability of the DNA testing done in a particular case because those
who participated in the testing may always be subpoenaed by the defense and
questioned at trial.” Williams, 132 S. Ct. at 2228.

2  In federal habeas proceedings under § 2254, “a court must assess the
prejudicial impact of constitutional error in a state-court criminal trial under the
‘substantial and injurious effect’ standard set forth in Brecht . . . whether or not
the state appellate court recognized the error and reviewed it for harmlessness
under the ‘harmless beyond a reasonable doubt’ standard.” Fry v. Pliler, 551
U.S. 112, 121-22, 127 S. Ct. 2321, 168 L. Ed. 2d 16 (2007).

3  Tasseomancy refers to divination by interpreting patterns in tea leaves or
similar items.

4  The jury asked to see the murder weapon (knife), the knife found at
Petitioner’s house and the blue sweatshirt.  (LD D at 1409; LD B at 179.)

14
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number.  (Id. at 390-91, 393, 408.)  Sergio called the dispatcher back and asked

if the driver would have change for $50.  The dispatcher responded that she did

not know.  (Id. at 392.)  The dispatcher received a call from the driver, Kim, that

he had picked up a person at 1833 16th Street.  About an hour later, the

dispatcher received a call from police.  Kim never called the dispatcher back to

say he had dropped off the customer and was ready for another call.  (Id. at 394.) 

The general manager of the taxi company testified that Kim would have collected

$50-$55 in fares before Sergio’s call.  (Id. at 404.)

A witness in the car behind the taxi, which had stopped on Brooks Avenue,

saw arms flailing and thought the taxi driver was being robbed.  The witness

started backing up toward a pay phone.  However, when he saw a person get out

of the passenger rear door and run off into an alley, the witness drove forward. 

The taxi driver got out of the taxi and started walking toward the witness, who

went to his apartment and called 911.  (Id. at 408-10.)  The person who ran off

was wearing a sweatshirt with the hood over his head.  The witness thought the

person was about 5'10" and 140 pounds.  (Id. at 412-13.)

Detective Inabu searched the alley and found a knife in a trash can and a

bloody sweatshirt.  (Id. at 419-20.)  The blood on the knife and sweatshirt

belonged to Kim.  (Id. at 640, 940, 946.)

On July 25, 2001, Inabu received an anonymous tip from a female caller,

who said Petitioner was responsible for killing the taxi driver.5  (Id. at 432.) 

Petitioner lived two or three buildings from the pick up location for “Sergio.”  On

August 2, 2001, pursuant to a warrant, Inabu searched Petitioner’s home and

took two Henckel knives from a kitchen drawer.  The Henckel knife taken from the

kitchen drawer and the murder weapon looked identical.  (Id. at 740.)  Petitioner

5  As explained in connection with Ground Two below, the court gave a
limiting instruction that the anonymous tip could not be considered except as
background to Petitioner’s jailhouse conversations and to Inabu’s actions.  (LD D
at 431-32.)
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was arrested.  His blood, hair and saliva samples were taken.  (Id. at 438-39.)

In closing argument, the prosecution argued that Petitioner’s jailhouse

conversations about the anonymous tip indicated (a) Petitioner thought he knew

who the tipster was, (b) Petitioner had talked to him (“I told him”) and Petitioner’s

sister said “way after,” and (c) Petitioner thought the tip would not hurt because it

was anonymous.  (LD D at 1280-82, 1287-88.)  The prosecution played an

audiotape of a conversation between Petitioner and his sister, Karla, when she

visited him in the county jail.  (Id. at 441-43.)  In that conversation, Petitioner said

that he knew “I got everybody behind me, you know? I know that already.  I just

feel like, damn, I fucked up.  It’s like if I let everybody down.”  (LD B at 149.)  The

prosecution played an audiotape of a conversation between Petitioner and his

sister Maria on September 1, 2001.  (LD D at 444.)  In that conversation, the

following colloquy occurred:

MARIA:  David got a report.

PETITIONER:  I know, I know.

MARIA:  Who told you?

PETITIONER:  My (In Spanish) godfather David told me.

MARIA:  Yeah, I got a report.

PETITIONER:  Yeah, yeah, yeah.  Well fucken Gordy – and then he

showed it to Gordy, but I think Abel has it now, doesn’t he?

MARIA:  Yeah, who told you?

PETITIONER:  Or they – or they copied it?

MARIA:  No.

PETITIONER:  I’m knowing already.  I’m knowing.

MARIA:  No, no, no, we went and dropped it off.  David didn’t make a copy.

PETITIONER:  Oh, okay.

     *     *     *

PETITIONER:  Hey, did you read the report?

16
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MARIA:  No.

PETITIONER:  Oh.

MARIA:  Let me see it – no, well let me see.

PETITIONER:  Did my (In Spanish) godfather talk to you about that?

MARIA:  Uh-huh.  Yeah, and I went – I went --

PETITIONER:  The person that – that – when – I was at the house – the

person that he came in with.

MARIA:  Uh-huh.

PETITIONER:  Yeah.

MARIA:  Uh-huh.

PETITIONER:  Had to be.  Had to be.

MARIA:  Yeah.  I went – I went over there because I needed brakes.  I

went over there, and I saw him.

PETITIONER:  It had to be.  No other – no – there was nobody else.

MARIA:  I know, but Steve6 said that it shouldn’t – 

PETITIONER:  Oh, I know because it’s – it’s --

MARIA:  – anonymous.

PETITIONER:  Yeah, yeah.

MARIA:  So – 

PETITIONER:  But still, though, that – that – that --

MARIA:  (In Spanish) He’s upset – Gordy is upset about that.

PETITIONER:  That – that – that just jumps, you know?

MARIA:  Gordy is upset about that.

PETITIONER:  It gave him a green light pretty much.

MARIA:  Not really because (In Spanish) you didn’t tell him.  As long as – I

don’t know, but Gordy – 

6  The parties stipulated that Steve was Petitioner’s defense counsel at the
time.  (LD D at 442-43.)
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PETITIONER:  The way it went down.

MARIA:  Way after.

PETITIONER:  (In Spanish) I told him.

MARIA:  Way after.

PETITIONER:  Okay.  But if you look at the date – 

MARIA:  I know, and that’s why we went back to see because that day was

when he picked – when we got our brakes.  So then we went and we looked.

PETITIONER:  And then what – when was it?

MARIA:  (In Spanish) I want --

PETITIONER:  It was around the same time, right?

MARIA:  Yeah, yeah, the next day.

PETITIONER:  Yeah, you see?  It had to be.  So, me and my (In Spanish)

godfather were talking about that.

MARIA:  Yeah.

PETITIONER:  Those dudes are crazy.  So what did Gordy say?  Then he

was mad or what?

MARIA:  Uh-huh.  He was disappointed.

PETITIONER:  Yeah, I was, like – when – when Steve was reading it –

actually, no, somebody – oh, when – when the public defender was telling --

MARIA:  Oh, yeah, yeah, because Leo was listening, and he – 

PETITIONER:  I was, like, oh, my – what?  Oh, man.  Hey, I was just like --

MARIA:  We have to wait.

PETITIONER:  Oh, yeah.

MARIA:  And – 

PETITIONER:  So – so – so – yeah, okay.  I know that’s what my (In

Spanish) godfather David said too.

(LD B at 140-44.)

The California Court of Appeal correctly observed that Dr. Reynolds’ expert
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opinion would have been before the jury without admission of the reports.  215

Cal. App. 4th at 744.  Dr. Reynolds testified that she is a lab director at Orchid

Cellmark, an accredited DNA lab.  (LD D at 624-26.)  Reynolds did not do the

DNA testing herself.  (Id. at 679.)  She had testified as an expert witness over 50

times.  As part of her duties at Cellmark, she reviewed case files and rendered

opinions based on DNA testing.  (Id. at 625, 627, 680.)  To the extent pertinent

here, Reynolds testified based on Cellmark’s case file, which contained all of the

laboratory notes and work sheets that an analyst must complete in the course of

DNA testing.  (Id. at 627-28, 702.)  Dr. Reynolds opined that DNA was deposited

on the shaft of the hairs.  (Id. at 665.)  It was unknown whether the DNA belonged

to the donor of the hairs.  (Id. at 668-69.)  Testing could not be performed in all 13

genetic locations.  Dr. Reynolds opined that results at six different genetic

locations were consistent with Petitioner’s DNA profile.  One in six million

unrelated individuals could have a profile consistent with the results at those six

genetic locations.7  (Id. at 660, 674.)

As the California Court of Appeal correctly observed, the focus of the

parties’ arguments to the jury was not on Cellmark’s DNA reports.  The defense

argument about DNA focused on whether there had been contamination at the

LAPD before the LAPD sent the evidence samples to Cellmark.  Reynolds

confirmed that it is possible for DNA from an known person’s reference sample to

get on an evidence sample through handling error.  Because Cellmark did not

have the reference samples, this type of contamination could not have happened

at Cellmark.  (Id. at 666-67.)  Cellmark would not be able to tell if contamination

occurred at the LAPD and Reynolds could not rule it out.  (Id. at 705-06, 733-34,

738.)  Mastrocovo, a criminalist at LAPD who handled the samples, testified at

7  By contrast, in the case of the sweatshirt, testing of 13 genetic locations
indicated that the blood belonged to Kim.  One in 10 to the 18th power unrelated
individuals would have a consistent DNA profile.  (Id. at 678.)
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trial and was subject to extensive cross examination.

For these reasons, Petitioner has not shown that admission of Cellmark’s

DNA reports had a substantial and injurious effect or influence in determining the

jury’s verdict. See Mitchell v. Esparza, 540 U.S. 12, 18, 124 S. Ct. 7, 157 L. Ed.

2d 263 (2003) (per curiam) (federal habeas relief is available only if state applied

harmless error review in objectively unreasonable manner).  The state court’s

decision was not contrary to, or an unreasonable application of, clearly

established federal law and was not an unreasonable determination of the facts. 

Ground One does not warrant habeas relief.

B. GROUND TWO:  Anonymous Tip

With a limiting instruction, the trial court permitted evidence of the

anonymous tip that Detective Inabu received.  The court told the jury that the

anonymous tip was hearsay that was not to be considered for the truth of the

matter asserted but only as background in order to explain subsequent actions by

the police and the context of Petitioner’s jailhouse conversations.  (LD D at 431-

32, 1372.)  The jury was instructed that it first had to find that Petitioner knew

about the anonymous tip before it could consider his jailhouse conversations to

be admissions.  (Id. at 1371-72.)

The California Court of Appeal held that the anonymous tip was admissible

for the nonhearsay purpose of giving context to Petitioner’s jailhouse

conversations.  The court found that all three jailhouse conversations admitted

into evidence were admissible as a statement by a party.  (LD 32 at 46-47); see

Cal. Penal Code § 1220.

A claim involving only the application or interpretation of California law is

not cognizable on federal habeas review. See 28 U.S.C. § 2254(a); Estelle v.

McGuire, 502 U.S. 62, 67-68, 112 S. Ct. 475, 116 L. Ed. 2d 385 (1991) (“it is not

the province of a federal habeas court to reexamine state-court determinations on

state-law questions”).  Evidentiary rulings cannot serve as a basis for habeas

20
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relief unless federal constitutional rights are affected. Id. at 67-68.  “Under

AEDPA, even clearly erroneous admissions of evidence that render a trial

fundamentally unfair may not permit the grant of federal habeas corpus relief if

not forbidden by ‘clearly established Federal law,’ as laid out by the Supreme

Court.” Holley v. Yarborough, 568 F.3d 1091, 1101 (9th Cir. 2009).  “The

Supreme Court has made very few rulings regarding the admission of evidence

as a violation of due process” and “has not yet made a clear ruling that admission

of irrelevant or overtly prejudicial evidence constitutes a due process violation

sufficient to warrant issuance of the writ.” Id.

Petitioner has not shown that the evidentiary ruling affected Petitioner’s

due process rights or was even erroneous.  The state court’s decision was not

contrary to, or an unreasonable application of, clearly established federal law and

was not an unreasonable determination of the facts.  Ground Two does not

warrant habeas relief.

C. GROUND THREE:  Batson

“Batson provides a three-step process for a trial court to use in adjudicating

a claim that a peremptory challenge was based on race:  First, a defendant must

make a prima facie showing that a peremptory challenge has been exercised on

the basis of race[; s]econd, if that showing has been made, the prosecution must

offer a race-neutral basis for striking the juror in question[; and t]hird, in light of

the parties’ submissions, the trial court must determine whether the defendant

has shown purposeful discrimination.” Snyder v. Louisiana, 552 U.S. 472, 476,

128 S. Ct. 1203, 170 L. Ed. 2d 175 (2008) (citations and quotation marks

omitted).  Only if a prima facie showing is made will the trial court proceed to the

second and third steps. Id.

To state a prima facie case, the defendant must show (1) “that he is a

member of a cognizable racial group, and that the prosecutor has exercised

peremptory challenges to remove from the venire members of the defendant’s

21
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race”; (2) the prosecutor exercised a peremptory challenge to remove the juror;

and (3) “that these facts and any other relevant circumstances raise an inference

that the prosecutor used that practice to exclude the veniremen from the petit jury

on account of their race.” Batson, 476 U.S. at 96.  In its determination of whether

the defendant has stated a prima facie case, “the trial court should consider all

relevant circumstances,” including whether there was a pattern of strikes against

jurors of defendant’s race, as well as “the prosecutor’s questions and statements

during voir dire examination in exercising his challenges.” Id. at 96-97.

The defendant and the prospective jurors need not be of the same race.  In

Powers v. Ohio, 499 U.S. 400, 111 S. Ct., 1364, 113 L. Ed. 2d 411 (1991), the

Court held that “[r]ace cannot be a proxy for determining juror bias or

competence.” Id. at 410.  “[T]he Equal Protection Clause prohibits a prosecutor

from using the State’s peremptory challenges to exclude otherwise qualified and

unbiased persons from the petit jury solely by reason of their race.” Id. at 409.

On federal habeas review, the court applies a highly deferential standard. 

Felkner v. Jackson, 131 S. Ct. 1305, 1307, 179 L. Ed. 2d 374 (2011).

The prosecutor initially accepted the jury with prospective Juror No. 61. 

(LD D at 340.)  After defense counsel exercised her 13th peremptory challenge,

the prosecutor peremptorily challenged Juror No. 61.  (Id. at 341.)  Defense

counsel then objected and the trial court denied the Wheeler8 motion.

The trial court compiled a summary of the racial composition of all

prospective jurors who had been peremptorily challenged by both sides, and of

the jury that was selected to hear the case.  (LD D at 1397A; LD C.)  Although

defense counsel claimed that the prosecutor had earlier exercised a peremptory

challenge to an African-American, the court found that Juror No. 7, who was the

prosecutor’s third peremptory challenge, was a dark-skinned man from Honduras

8 People v. Wheeler, 22 Cal. 3d 258, 148 Cal. Rptr. 890 (1978), is
California’s counterpart to Batson.
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who appeared Hispanic.  Of the prosecutor’s 17 other peremptory challenges, 9

were Hispanic, 7 were white and 1 was Asian.  Two African-Americans were

selected to sit on the jury.  (LD D at 1398.)

The California Court of Appeal found that the trial court did not err in finding

that Petitioner had not made a prima facie case.  Even accepting defense

counsel’s argument that three jurors who had voted not guilty at Petitioner’s first

trial were African-American, the court found that motive alone does not establish

a prima facie case of discrimination.  (LD 32 at 42.)  Defense counsel’s argument

that Juror No. 61 and Juror No. 57 had similar backgrounds was not well taken. 

Juror No. 57 had an Associates degree and post-graduate education, and worked

as a teaching assistant at a community college.  Juror No. 57 had briefly worked

as a cab driver.  (LD D at 326, 328.)  Juror No. 61 worked at Home Depot in

customer service with only one year of college.  (Id. at 333.)  Defense counsel’s

argument that the prosecutor did not ask Juror No. 61 any questions was

insufficient because the prosecutor similarly did not ask questions of seven other

prospective jurors who were peremptorily challenged.9  Juror No. 61 was,

therefore, the only African-American challenged by the prosecutor, and two

African-Americans were selected to sit on the jury.  (LD 32 at 42-43.)

For all of the reasons stated by the California Court of Appeal, Petitioner

has not shown facts that raise an inference that the prosecutor excluded a

prospective juror on account of his race. Batson, 476 U.S. at 96.

The state court’s decision was not contrary to, or an unreasonable

application of, clearly established federal law and was not an unreasonable

determination of the facts.  Ground Three does not warrant habeas relief.

9  Juror Nos. 17, 28, 34, 45, 49, 58 and 63.
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V.

RECOMMENDATION

For the reasons discussed above, it is recommended that the district court

issue an order (1) accepting this Report’s findings and recommendation and (2)

directing that judgment be entered denying the petition and dismissing this action

with prejudice.

DATED:  August 28, 2015                                                                
ALICIA G. ROSENBERG

      United States Magistrate Judge
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

ANTONIO BARBA,

Petitioner,

                           v.

W.L. MONTGOMERY, Warden,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)

NO. CV 14-7662-CAS (AGR)

ORDER ACCEPTING FINDINGS
AND RECOMMENDATION OF
UNITED STATES MAGISTRATE
JUDGE

Pursuant to 28 U.S.C. § 636, the Court has reviewed the Petition, the other

records on file herein, and the Report and Recommendation of the United States

Magistrate Judge.  Further, the Court has engaged in a de novo review of those

portions of the Report and Recommendation to which objections have been

made.  The Court accepts the findings and recommendation of the Magistrate

Judge.

IT THEREFORE IS ORDERED that judgment be entered denying the

Petition and dismissing this action with prejudice.

DATED: September 30, 2015                                                               
           CHRISTINA A. SNYDER
         United States District Judge
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

ANTONIO BARBA,             ) NO.  CV 14-7662-CAS (AGR)
                              )
               Petitioner, )

          ) JUDGMENT
       v.                    )
                              )
W.L. MONTGOMERY, Warden, )
   )

Respondent. )
)

Pursuant to the Order Accepting Findings and Recommendation of United

States Magistrate Judge, 

IT IS ADJUDGED that the Petition in this matter is denied and dismissed with

prejudice.

DATED: September 30, 2015 __________________________________
               CHRISTINA A. SNYDER
             United States District Judge
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

ANTONIO BARBA,   ) NO. CV 14-7662-CAS (AGR) 
)

Petitioner, )
)

v. ) ORDER GRANTING IN PART 
)         CERTIFICATE OF APPEALABILITY

W.L. MONTGOMERY, Warden,    )      
)

Respondent. )
)
 )

The Court has reviewed the Report and Recommendation of United States

Magistrate Judge and the other papers on record in these proceedings.  The Court

finds that Petitioner has made a substantial showing of the denial of a constitutional

right with respect to the following issue in Ground One:

Whether the California Court of Appeal’s finding that any Confrontation Clause

error was harmless was not contrary to, or an unreasonable application of,

clearly established federal law and was not an unreasonable determination of

the facts.

For the reasons set forth in the Report and Recommendation, the Court finds

that the Petitioner has not made a substantial showing of the denial of a constitutional

right as any other issues or grounds for relief.  See 28 U.S.C. § 2253; Fed. R. App. P.
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22(b); see also Miller-El v. Cockrell, 537 U.S. 322, 123 S. Ct. 1029, 154 L. Ed. 2d 931

(2003); Slack v. McDaniel, 529 U.S. 473, 120 S. Ct. 1595, 146 L. Ed. 2d 542 (2000);

Lozada v. Deeds, 498 U.S. 430, 111 S. Ct. 860, 112 L. Ed. 2d 956 (1991); Gardner v.

Pogue, 558 F.2d 548 (9th Cir. 1977).

IT IS ORDERED that the Certificate of Appealability is granted in part and

denied in part.

DATED: September 30, 2015 _________________________________
                    CHRISTINA A. SNYDER

                    United States District Judge
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UNITED STATES COURT OF APPEALS

 FOR THE NINTH CIRCUIT 

ANTONIO BARBA,

Petitioner-Appellant,

 v.

W. L. MONTGOMERY, Acting Warden,

Respondent-Appellee.

No. 15-56522

D.C. No. 
2:14-cv-07662-CAS-AGR

MEMORANDUM*

Appeal from the United States District Court
for the Central District of California

Christina A. Snyder, District Judge, Presiding

Argued and Submitted January 9, 2017
Pasadena, California

Before:  WATFORD and OWENS,** Circuit Judges, and BENNETT,*** District
Judge.  

FILED
FEB 13 2018

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

 * This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

** This case was submitted to a panel that included Judge Kozinski, who
recently retired.  Following Judge Kozinski’s retirement, Judge Owens was drawn
by lot to replace him.  Ninth Circuit General Order 3.2.h.  Judge Owens has read
the briefs, reviewed the record, and listened to oral argument.

 * ** The Honorable Mark W. Bennett, United States District Judge for the
Northern District of Iowa, sitting by designation.

  Case: 15-56522, 02/13/2018, ID: 10761767, DktEntry: 41-1, Page 1 of 3
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The district court properly denied Antonio Barba’s petition for a writ of

habeas corpus.  The California Court of Appeal concluded that the admission of

Dr. Jennifer Reynolds’ testimony did not violate Barba’s Confrontation Clause

rights, and that even if the DNA report should have been excluded, any error in its

admission was harmless beyond a reasonable doubt.  Neither of these decisions is

contrary to or an unreasonable application of clearly established federal law.  28

U.S.C. § 2254(d)(1).  

As to the admission of Dr. Reynolds’ testimony, we acknowledge that

Melendez-Diaz v. Massachusetts, 557 U.S. 305 (2009), and Bullcoming v. New

Mexico, 564 U.S. 647 (2011), support Barba’s position.  However, in Williams v.

Illinois, 567 U.S. 50 (2012), the Supreme Court’s most recent Confrontation

Clause case, five Justices agreed that the admission of expert testimony referring to

an out-of-court DNA profile did not violate the Confrontation Clause.  No single

rationale commanded a majority of the Court.  As Justice Breyer acknowledged in

his concurrence, the Court did not settle how “Confrontation Clause ‘testimonial

statement’ requirements apply to crime laboratory reports.”  Id. at 92 (Breyer, J.,

concurring).  Given the fractured decision in Williams and the lack of clarity in the

Supreme Court’s Confrontation Clause jurisprudence, fairminded jurists could

disagree over whether the state court’s decision is inconsistent with the Supreme

  Case: 15-56522, 02/13/2018, ID: 10761767, DktEntry: 41-1, Page 2 of 3
(2 of 8)
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Court’s precedents in this area.  See Harrington v. Richter, 562 U.S. 86, 103

(2011).

The Court of Appeal reasonably concluded that the admission of the DNA

report was harmless beyond a reasonable doubt.  Even if the report had been

excluded, the jury still would have heard Dr. Reynolds’ expert opinion as to the

DNA evidence.  Indeed, the report by itself could not have prejudiced Barba,

because the report contains technical language that would be meaningless to a jury

without explanatory expert testimony.  Barba therefore cannot establish that the

state court’s harmless error determination is “so lacking in justification” that no

fairminded jurist could agree with it.  Davis v. Ayala, 135 S. Ct. 2187, 2199 (2015)

(citation omitted).

AFFIRMED.

  Case: 15-56522, 02/13/2018, ID: 10761767, DktEntry: 41-1, Page 3 of 3
(3 of 8)
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UNITED STATES COURT OF APPEALS

 FOR THE NINTH CIRCUIT

ANTONIO BARBA,

Petitioner-Appellant,

 v.

W. L. MONTGOMERY, Acting Warden,

Respondent-Appellee.

No. 15-56522

D.C. No. 
2:14-cv-07662-CAS-AGR
Central District of California, 
Los Angeles

ORDER

Before:  WATFORD and OWENS, Circuit Judges, and BENNETT,* District
Judge. 

Judges Watford and Owens vote to deny the petition for rehearing en banc,

and Judge Bennett so recommends.  The full court has been advised of the petition

for rehearing en banc, and no judge requested a vote on whether to rehear the

matter en banc.  Fed. R. App. P. 35.

The petition for rehearing en banc, filed February 15, 2018, is DENIED.
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U.S. COURT OF APPEALS
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Antonio Barba appeals from the judgment entered after a jury convicted him of 

first degree murder.  Our three previous decisions affirmed the judgment after rejecting 

Barba‟s contention that the court erred by admitting certain evidence on DNA findings.  

In each, the United States Supreme Court granted certiorari and remanded the matter with 

directions to reconsider our decision in light of that court‟s then-newest decision 

concerning whether evidence of forensic laboratory reports violated a defendant‟s Sixth 

Amendment right to confront and examine adverse witnesses when the laboratory 

personnel who prepared those reports did not testify at trial.  After considering the high 

court‟s latest ruling, we once more affirm the judgment. 

 

FACTS AND PROCEDURAL HISTORY1 
 

 Cab driver Keum Kim was robbed and stabbed to death by a fare he had driven 

from Santa Monica to Venice in the early morning hours of July 8, 2001.  Kim was 

dispatched in response to a phone call from a man identifying himself as Sergio who said 

he needed a ride to Brooks Street in Venice and wondered whether the driver might have 

change for a $50 bill.  The murder was witnessed by a man who had stopped his car 

behind Kim‟s parked cab at the 800 block of Brooks Street.  The witness saw Kim and 

the passenger struggle and then saw the passenger run from the cab into some nearby 

bushes.  According to the witness, the passenger was wearing a blue, hooded sweatshirt 

that was covered with blood.  However, the witness did not see the passenger clearly and 

was therefore unable to identify him.  A search of the area by the police turned up a 

bloody kitchen knife and a dark sweatshirt covered with blood. 

Los Angeles Police Detective Paul Inabu was the primary detective assigned to 

investigate Kim‟s murder.  On July 10, 2001, Inabu requested that the knife and 

sweatshirt be sent to a crime lab for DNA analysis.  Even though no suspect had as yet 

been identified, Inabu made that request to determine whether those items were even 

 
1  The statement of facts is taken in large part from our previous decision.  (People v. 

Barba (Jan. 23, 2012) [nonpub. opn.].) 
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connected to the crime and, if so, to preserve them in case a suspect was identified later 

on.  DNA testing of blood samples from those two items showed the blood was Kim‟s. 

 On July 25, 2001, Inabu received an anonymous phone call from a woman who 

claimed Antonio Barba had killed Kim.  After getting a search warrant, Inabu searched 

Barba‟s apartment, which was right near the spot where “Sergio” asked the taxi 

dispatcher to have Kim pick him up.  The search turned up a knife that was identical to 

the murder weapon, but found no physical evidence linking Barba to the crime.  Barba 

was arrested on August 2, 2001, and was formally charged with the murder and robbery 

of Kim in October 2002. 

 A police criminalist removed some hairs from the bloody sweatshirt and sent them 

to Orchid Cellmark (Cellmark), a DNA testing lab.  A November 2001 test by Cellmark 

analyst Linda Wong produced no interpretable results from the hair samples.  In 

February 2002, a police criminalist retrieved more hairs from the sweatshirt.  Although 

they were not initially considered suitable samples for DNA testing, the hair was 

eventually sent on to Cellmark for a testing process that involved combining the hairs.  

When that was accomplished, there was only enough DNA to analyze nine genetic 

locations, not the 13 typically examined by Cellmark.  Six of them were consistent with 

Barba‟s DNA profile.2 

 Barba was tried for murder and robbery, but a hung jury led to a mistrial in 

February 2004.  Barba was retried starting in August 2004.  Cellmark‟s lab director, 

Dr. Jennifer Reynolds, testified for the prosecution about DNA evidence in general and 

about the results of the tests performed by Wong, who no longer worked for Cellmark.  

Reynolds acknowledged that hair samples sent for testing could, in the abstract, have 

become contaminated from saliva, skin, blood, mishandling by the lab, and the failure to 

wash samples.  Such contamination was always a possibility, she testified.  Wong‟s notes 

did not indicate that she had washed the hairs that yielded the positive test results for 

 
2  We state the facts concerning the DNA evidence in more detail in section I., 1. of 

our Discussion, post. 
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Barba‟s DNA.  The defense introduced evidence of several unrelated instances of lab 

contamination by police criminalists, along with evidence of 53 reported control 

discrepancies at Cellmark between March 2001 and December 2002. 

 The jury convicted Barba of first degree murder (Pen. Code, § 187, subd. (a)), but 

deadlocked on the robbery count (Pen. Code, § 211), which was then dismissed.  Barba 

was given a sentence of life without possibility of parole, plus one year. 

 In his original appeal Barba contended:  (1)  the court committed error by denying 

his motion which charged that the prosecutor peremptorily challenged an African-

American prospective juror because of his race; (2)  the court erred by allowing in 

evidence the anonymous phone tip and portions of Barba‟s jailhouse conversations that 

were recorded by the police; and (3)  the DNA evidence was inadmissible because the 

test results were hearsay and because allowing Reynolds to testify about Wong‟s test 

results violated his constitutional right to confront the witnesses against him.  In 

November 2007, we issued our first opinion in this matter, affirming the judgment.  

(People v. Barba (Nov. 21, 2007, B185940) [nonpub. opn.] (Barba I).)  On June 29, 

2009, the United States Supreme Court granted Barba‟s petition for certiorari, vacated 

our earlier decision, and remanded the case to us with directions to reconsider our 

decision in light of its holding four days earlier in Melendez-Diaz v. Massachusetts 

(2009) 557 U.S. 305 (Melendez-Diaz), which concerned a defendant‟s constitutional right 

to confront adverse witnesses where the results of scientific tests were involved. 

 On remand, we affirmed again, distinguishing this case from Melendez-Diaz 

because the disputed DNA test report was admitted as part of the basis for the 

independent opinion of another expert witness.  (People v. Barba (Feb. 21, 2009, 

B185940) [nonpub. opn.] (Barba II).)  We also concluded that even if the report should 

not have been admitted in evidence, the error was harmless.  Even though the only issue 

before us on remand was the applicability of Melendez-Diaz, because our entire decision 

in Barba I had been vacated, we restated our discussion as to the other issues that had 

been before us. 
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 On June 28, 2011, the United States Supreme Court granted a new petition for 

certiorari from Barba, vacated our decision in Barba II, and remanded the case to us with 

directions to reconsider our decision in light of its holding in Bullcoming v. New Mexico 

(2011) 564 U.S. ___ [131 S.Ct. 2705] (Bullcoming), which considered whether a 

defendant‟s constitutional confrontation rights were violated by having someone other 

than the person who conducted a laboratory analysis testify about the results and report of 

the person who actually conducted the test.  On remand, we again affirmed the judgment.  

(People v. Barba (Jan. 23, 2012, B185940 [nonpub. opn.] (Barba III).) 

 On November 13, 2012, the United States Supreme Court granted Barba‟s petition 

for writ of certiorari in Barba III and asked us to reconsider our decision in light of its 

decision in Williams v. Illinois (2012) 567 U.S. ___ [132 S.Ct. 2221] (Williams).  As we 

did in Barba II and Barba III, although the United States Supreme Court has directed us 

to reconsider our decision only in light of its most recent Confrontation Clause decision, 

because it vacated our decision in Barba III, in Part II of our Discussion, we restate our 

analysis and holding from Barba I, Barba II and Barba III as to the issues not implicated 

by Williams. 

 

DISCUSSION 

 

I. 

CONFRONTATION CLAUSE ISSUES 

 

1. The DNA Evidence 

 

 Hairs from the blood-soaked sweatshirt discarded by Kim‟s killer were sent to 

Cellmark for DNA analysis.  Three hair samples taken by the LAPD in September 2001 

matched Kim‟s DNA, not Barba‟s.  More hair samples taken from the sweatshirt in 

March 2002 also matched Kim‟s DNA, not Barba‟s. 

 The hair samples that implicated Barba were removed from the sweatshirt on 

February 21, 2002, by LAPD criminalist Michael Mastrocovo.  He found 14 hairs and 

gave them to LAPD criminalist Susan Brockbank, who examined them and concluded 
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they had telogen roots, which were not suitable for DNA analysis.  In May 2002, 

Mastrocovo told the prosecutor those hairs could be combined to produce a testable 

sample, but that doing so would destroy the sample, thereby precluding any further 

testing.  The prosecutor said to perform the test, and Mastrocovo sent the 14 hairs to 

Cellmark with instructions to consume the samples if necessary.  The LAPD‟s lab 

procedure manual recommended that before DNA testing was performed on hair samples, 

the hairs should be washed to reduce the presence of any contaminants.  Mastrocovo did 

not wash these hair samples because he did not extract them. 

 In June 2002, Cellmark DNA analyst Linda Wong tested the 14 hairs sent by 

Mastrocovo.  Wong had performed the previous DNA tests but, unlike those tests, her 

notes did not reflect that she performed the Chelex procedure, which involves washing 

the hairs to remove any contaminants that might have been deposited on them.  Wong cut 

and combined the hair shafts and was able to locate only nine genetic locations instead of 

the 13 that were usually present.  Of those nine, six were consistent with Barba‟s DNA. 

 Instead of lab analyst Wong, Dr. Jennifer Reynolds, the director of Cellmark‟s 

Maryland laboratory, testified about the DNA results.  Reynolds‟s duties included 

performing technical reviews of case folders created by the lab‟s test analysts, 

independently drawing conclusions from the test results based on her own expertise and 

training, and either cosigning the reports or testifying about them in court.  Reynolds 

ended this description of her job duties by stating, “as I have done today.”  According to 

Reynolds, the case file for the June 2002 testing included correspondence from the 

LAPD, test data and results, Wong‟s worksheets and handwritten notes, and reports of the 

test‟s conclusions.  Analysts complete their lab notes and other documents at or near the 

time of the events.  The materials in the file included all of the lab notes and worksheets 

that an analyst would have to fill out in the course of DNA testing.  The information in 

the file was detailed enough to allow any qualified scientist to look at the file and 

determine what procedures had been used.  For instance, Reynolds testified, the file 

included electropherograms, from which anyone with the proper training could determine 
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how the testing was done.  Those records were kept and maintained in the normal course 

of Cellmark‟s business. 

 Along with Reynolds‟s testimony, four DNA test reports were admitted in 

evidence:  (1)  Wong‟s November 27, 2001 report which determined that three hair 

samples taken from the killer‟s sweatshirt contained only Kim‟s DNA (Exhibit 27); 

(2)  Wong‟s March 26, 2002 report which determined that another sample taken from the 

sweatshirt contained only Kim‟s DNA (Exhibit 28); (3)  Wong‟s June 28, 2002 report 

which determined that the 14 hairs found in the sweatshirt matched Barba‟s DNA 

(Exhibit 29); and (4)  A June 10, 2004 report by lab analyst Terrill that another hair 

sample from the sweatshirt belonged to Kim, and not to Barba (Exhibit 35).3 

 These four reports were prepared in the identical format.  Each was on Cellmark 

letterhead, addressed to a police investigator.  Each bore the title, “REPORT OF 

LABORATORY EXAMINATION.”  Each described the items being tested and the type 

of test performed – polymerase chain reaction (PCR) testing.  Under the heading 

“RESULTS,” the reports said that DNA extracts were isolated from the items tested by 

using the “AmpF/STR Profiler Plus and/or AmpF/STR COfiler PCR Amplification Kits.”  

The results section said that the DNA loci tested and the types obtained for each sample 

were listed in an attached table. 

 Under the heading “CONCLUSIONS,” the reports stated whether the DNA 

matched Kim or excluded Barba.  A population database and frequency table was 

provided to show the frequency of unrelated individuals having the same DNA results 

depending on whether they were African American, Caucasian, or Hispanic.  The third 

page of the reports contained a table identified as “ALLELES DETECTED – PROFILER 

PLUS,” and then set forth certain letter or numerical designations that corresponded to 

certain DNA loci. 

 
3  These reports were not part of the appellate record in either Barba I or Barba II.  

In Barba III, we ordered the record augmented to include these trial exhibits. 
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 Exhibits 27, 28, and 35 all stated that Barba was excluded as the source of the 

DNA.  Exhibit 29, which implicated Barba, stated in the RESULTS section that “[a] 

portion of the hair shafts adjacent to the roots was used as a control.  Any results obtained 

from this hair shaft control are likely due to DNA deposited on the exterior of the hair 

shaft.”  Under CONCLUSIONS, the report said that the DNA profile used six of nine loci 

and that Barba could not be excluded as the source.  No conclusion about Barba could be 

reached as to the other three loci.  The report‟s database frequency table said that only 

one in six million unrelated Hispanics would have the same DNA at those six loci.  

Under the ALLELES DETECTED table on the third page was the following notation:  

“In addition to the profiles obtained from the items referenced in this report, weak results 

were observed.  These results may be due to the presence of DNA from more than one 

individual or to technical artifacts, and therefore were not interpreted.”  Each report was 

signed by the analyst and by a lab director. 

 Barba objected that having Reynolds testify instead of Wong violated his 

confrontation rights.  Defense counsel said she believed the incriminating hair samples 

had been contaminated while in the LAPD‟s custody before being sent to Cellmark for 

testing, but that Wong‟s testimony was required because there was evidence she had not 

washed the hair samples, which would have eliminated any contamination.  Without 

Wong‟s testimony, there would be no explanation of why that happened. 

The trial court overruled the objection because it believed Wong‟s reports 

qualified as business records.  However, Reynolds was allowed to testify only as to 

procedures that Wong‟s notes showed were actually conducted, or as to what the lab‟s 

standard protocols were.  Reynolds was not allowed to speculate as to any procedures not 

reflected in Wong‟s notes, or why they might not have been performed.  Reynolds 

testified that, in accord with her job duties, she was in court to give her own independent 

conclusions based on the contents of Wong‟s case file.  According to Reynolds, only one 

in six million people would have the same six genetic markers as those that matched 

Barba. 
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 Reynolds was vigorously cross-examined about Wong‟s testing procedures.  

Reynolds said that because the notes did not state that Wong had washed the hair samples 

before testing, Wong probably had not done so.  Reynolds also testified that even though 

the test results were accurate as to the DNA found on the hair shafts, that did not mean 

the DNA had not been deposited there before testing.  Nor could she rule out whether 

such contamination had occurred. 

 

2. Relevant Confrontation Clause Decisions 

 

Under the Sixth Amendment to the United States Constitution, a defendant in a 

criminal trial has the right to confront and cross-examine adverse witnesses (the 

Confrontation Clause).  This provision bars the admission at trial of a testimonial 

statement made outside of court against a defendant unless the maker of the statement is 

unavailable at trial and the defendant had a prior opportunity to cross-examine that 

person.  (People v. Lopez (2012) 55 Cal.4th 569, 580-581 (Lopez), citing Crawford v. 

Washington (2004) 541 U.S. 36, 59 (Crawford).)  To be considered testimonial, the out-

of-court statement:  (1)  must have been made with some degree of formality or 

solemnity; and (2)  must have a primary purpose that pertains in some fashion to a 

criminal prosecution.  However, the United States Supreme Court has been unable to 

agree on a precise definition of those requirements.  (Lopez, at p. 581.) 

 

A. The Geier Decision 

 

 The defendant in People v. Geier (2007) 41 Cal.4th 555, was convicted of murder 

and rape based in part on DNA evidence tested by Cellmark.  The analyst who performed 

the testing did not testify at trial.  Instead, a lab director who co-signed the report did, 

and, based on the results and her review of the case file, testified that in her expert 

opinion the incriminating DNA matched that of the defendant.  Geier contended his 

constitutional right to confront and cross-examine adverse witnesses was violated 

because the lab analyst did not testify.  Our Supreme Court disagreed. 
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 After examining disparate state and federal authority on the issue of whether 

scientific test reports were testimonial for purposes of the confrontation clause, the Geier 

court relied in large measure on Davis v. Washington (2006) 547 U.S. 813 (Davis), which 

involved two consolidated cases.  The first involved the admissibility of a recording of a 

911 phone call by a victim who was describing an attack upon her as it occurred.  The 

second arose from the police response to a domestic disturbance call.  After arriving at 

the scene and separating the couple, the officers questioned the victim and had her fill out 

and sign an affidavit describing the battery, which was later admitted at her attacker‟s 

trial.  The Davis court held that the tape of the 911 call was admissible under the 

Confrontation Clause because the victim was describing events as they occurred and had 

the primary purpose of enabling the police to respond to an ongoing emergency.  (Geier, 

supra, 41 Cal.4th at pp. 603-604, citing Davis at pp. 822, 827.)  The domestic violence 

victim‟s statements were testimonial, the Davis court held, because they were made after 

an ongoing emergency had ended and their primary purpose was to establish or prove 

past events potentially relevant to a later criminal prosecution.  (Ibid., citing Davis at 

pp. 822, 829.) 

Based on this, the Geier court concluded a statement was testimonial only if three 

requirements were all met:  (1)  it was made to a law enforcement officer or by a law 

enforcement officer or agent; (2)  it describes a past fact related to criminal activity; and 

(3)  it will possibly be used at a later trial.  (Geier, supra, 41 Cal.4th at p. 605.)  The 

Geier court found the second point determinative.  Even though the analyst was working 

for the police and could reasonably anticipate the use of her test results at trial, those 

results “constitute[d] a contemporaneous recordation of observable events rather than the 

documentation of past events.”  (Ibid.)  As a result, when the analyst recorded the results, 

she was not acting as a witness and was not testifying.  (Id. at pp. 605-606.) 

The Geier court believed that under Davis, supra, 547 U.S. 813, various types of 

laboratory reports were not testimonial because they were contemporaneous observations 

of recordable events.  (Geier, supra, 41 Cal.4th at pp. 606-607.)  Even before Davis, the 

Geier court observed, numerous courts looked to the circumstances under which 
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statements in laboratory reports and other forensic evidence were made in order to 

conclude that they were not testimonial despite their possible use at trial.  (Id. at p. 607.) 

 The circumstances under which the DNA documents at issue in Geier were 

created led that court to conclude that they too were not testimonial.  First, they were 

generated as part of a standardized scientific protocol conducted pursuant to the analyst‟s  

employment at Cellmark.  Even though the prosecutor hoped to obtain evidence against 

Geier, the analyst‟s work product was part of her job, and was not intended to incriminate 

him.  Second, to the extent the analyst‟s notes and reports recounted the procedures used, 

they were not accusatory because DNA analysis can lead to either incriminatory or 

exculpatory results.  Third, the accusatory opinions that the DNA evidence matched 

Geier “were reached and conveyed not through the nontestifying technician‟s laboratory 

notes and report, but by the testifying witness, [the lab director].”  (Geier, supra, 

41 Cal.4th at p. 607.)  Accordingly, it was the circumstances under which the DNA report 

and notes were generated that led the Geier court to determine that those documents were 

not testimonial.  (Ibid.) 

 

B. The Melendez-Diaz Decision 

 

 The defendant in Melendez-Diaz, supra, 557 U.S. 305, was convicted in 

Massachusetts state court of selling cocaine.  A substance in the defendant‟s possession 

that was believed to be cocaine was sent to a lab for analysis, and the lab test confirmed it 

was cocaine.  At trial, as permitted by Massachusetts law, a sworn affidavit known as a 

certificate of analysis was allowed in evidence in order to prove that the substance tested 

positive as cocaine.  The analyst who performed the test did not testify at trial.  The 

certificate said nothing more than that the substance was found to contain cocaine.  At the 

time of trial, the defendant did not know what tests the analyst performed, whether those 

tests were routine, or whether interpreting their results required the exercise of judgment 

or skills the analyst did not possess. 

 The Melendez-Diaz court held that the affidavits fell within the core class of 

testimonial statements – such as depositions, prior testimony, declarations, and affidavits 
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– whose admission violates the confrontation clause.  (Melendez-Diaz, supra, 567 U.S. at 

pp. 309-310.)  Therefore, the analysts were witnesses and their affidavits were 

testimonial, meaning that the defendant had a right to “confront” them at his trial unless 

the analysts were unavailable for trial and the defendant had a previous opportunity to 

cross-examine them.  (Id. at p. 311.)  In short, “[t]he Sixth Amendment does not permit 

the prosecution to prove its case via ex parte out-of-court affidavits, and the admission of 

such evidence . . . was error.”  (Id. at p. 329, fn. omitted.) 

 In Barba II we held that Melendez-Diaz did not apply because that decision did 

not consider the scenario present here, where the reports themselves did not contain a 

sworn certificate or affidavit attesting to their genuinness and accuracy and the DNA 

evidence came in through the in-court testimony of an expert witness who used the 

analyst‟s test materials to form her own independent opinion. 

 

C. The Bullcoming Decision 

 

 Bullcoming was arrested in New Mexico for drunk driving, and his blood sample 

was sent to a New Mexico state lab for testing.  The analyst who tested the sample 

determined that Bullcoming‟s blood alcohol level was .21 grams per hundred millimeters, 

which was very high.  The analyst recorded his results on a state-prepared form titled 

“Report of Blood Alcohol Analysis.”  The report included a “certificate of analyst,” 

affirming that:  the sealed sample he tested was received at the laboratory intact, with the 

seal unbroken; the statements made by the analyst were correct; and that he had followed 

the procedures set out on the back side of the form.  Those procedures required analysts 

to retain the sample container and raw data from the analysis and to note anything that 

might affect the integrity of the sample or otherwise affect the validity of the analysis.  

No such notations appeared on the certificate for Bullcoming‟s test results.  Finally, 

under the heading “certificate of reviewer,” a state lab examiner who reviewed the 

analysis certified that the person who tested the sample and prepared the report was 

qualified to do so and had followed the established procedures for conducting the test. 
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 At Bullcoming‟s trial, the analyst who tested his blood sample did not testify 

because he had been placed on disciplinary leave.  Instead, the prosecution called another 

analyst who was familiar with the lab‟s testing procedures but had not participated in or 

observed the test on Bullcoming‟s sample. 

 The trial court overruled Bullcoming‟s objection that allowing the other lab 

analyst to testify about the report violated his confrontation rights, and he was convicted 

of aggravated drunk driving.  The New Mexico Supreme Court affirmed.  That court said 

the certifying analyst was a mere scrivener who did nothing more than transcribe the 

results generated by the machine used to conduct the test.  The substitute analyst who 

testified at trial was a qualified expert on the use of that machine and provided live, in-

court testimony that was subject to cross-examination.  As a result, the New Mexico court 

concluded, even though the certificate was testimonial, Bullcoming‟s right of 

confrontation was not violated. 

 In Bullcoming, supra, 131 S.Ct. 2705, the United States Supreme Court reversed.  

In a plurality opinion, the court held that the analyst‟s certificate was a testimonial 

statement that could not be introduced unless the analyst was unavailable for trial and the 

defendant had a prior opportunity to confront that witness.  Justice Ginsburg delivered the 

four-part decision.  However, part IV did not command a majority, and the concurring 

opinion of Justice Sotomayor, who also declined to join in part IV, sets the parameters of 

Bullcoming’s reach.  (Panetti v. Quarterman (2007) 551 U.S. 930, 949 [if no majority 

opinion, the narrower holding controls]; Marks v. United States (1977) 430 U.S. 188, 193 

(Marks) [in plurality decision, court‟s holding is viewed as the position taken by the 

justices who concurred on the narrowest grounds].) 

 Part I of the Bullcoming decision contained the facts and procedural history.  

Part II explained why the surrogate analyst was an inadequate substitute for the analyst 

who performed the test.  The court noted that the analyst‟s certification reported more 

than a machine-generated number.  It also included the analyst‟s certification that he 

received the blood sample intact with the seal unbroken, that he had properly followed 

certain specified procedures, and that nothing happened to affect the integrity or validity 
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of the testing process.  (Bullcoming, supra, 131 S.Ct. at p. 2714.)  Even so, the 

comparative reliability of an analyst‟s testimonial report derived from machine-generated 

data does not overcome the confrontation clause, and analysts who write reports that the 

prosecution puts in evidence must be made available for examination at trial.  (Id. at 

p. 2715.)4 

 Surrogate testimony by someone who qualified as an expert regarding the machine 

used and the lab‟s procedures could not convey what the actual analyst knew or observed 

when testing Bullcoming‟s blood sample, and cross examination would not expose “any 

lapses or lies” by the certifying analyst, the Bullcoming court held.  This was especially 

significant because the analyst was on disciplinary leave, but was not declared 

unavailable by the prosecution.  As a result, Bullcoming‟s lawyer could not question the 

analyst to determine whether he was incompetent or dishonest.  (Bullcoming, supra, 

131 S.Ct. at pp. 2715-2716.)  In short, if the Sixth Amendment is violated, “no substitute 

procedure can cure the violation.”  (Id. at p. 2716.) 

 Part III of Bullcoming, which commanded a majority of the court, explained why 

the analyst‟s certificate was testimonial for purposes of the confrontation clause.  The 

court rejected New Mexico‟s contention that the report was not adversarial or 

inquisitorial because it contained nothing more than the observations of an independent 

scientist created pursuant to a nonadversarial public duty.  As the Melendez-Diaz court 

held, a document created solely for an evidentiary purpose in aid of a police investigation 

is testimonial.  (Bullcoming, supra, 131 S.Ct. at pp. 2716-2717.) 

 Even though the analyst‟s certificate was not signed under oath, as was the case in 

Melendez-Diaz, the two documents were similar in all material respects, the Bullcoming 

 

 
4  In Part II of Bullcoming, footnote 6 mentioned Melendez-Diaz’s observation that 

business and public records are generally admissible absent confrontation because they 

are usually created in order to administer an entity‟s affairs, not to prove a fact at trial.  

(Bullcoming, supra, 131 S.Ct. at p. 2714, fn. 6.)  Although a majority of the court signed 

off on Part II of Bullcoming, Justices Ginsburg and Thomas did not join in footnote 6, 

and it is therefore part of the plurality holding only. 
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court held.  (Bullcoming, supra, 131 S.Ct. at p. 2717.)  As in Melendez-Diaz, a police 

officer provided a sample to a lab for testing to assist in a police investigation.  An 

analyst tested the sample and prepared a certificate concerning the results.  Finally, the 

certificate was formalized in a signed document that was sufficient to qualify the 

analyst‟s statements as testimonial despite the absence of notarization present in 

Melendez-Diaz.  In short, the certificate was testimonial.  (Bullcoming, at p. 2717.) 

 Part IV explained why the court did not believe that application of its holding 

would impose an undue burden on the prosecution by requiring it to produce the analyst 

who actually conducted a test and prepared a report.  (Bullcoming, supra, 131 S.Ct. at 

pp. 2717-2719.) 

 Justice Sotomayor‟s concurring opinion had two express purposes:  (1)  to explain 

why the analyst‟s report was testimonial; and (2)  “to emphasize the limited reach of the 

court‟s opinion.”  (Bullcoming, supra, 131 S.Ct. at p. 2719 (conc. opn. of Sotomayor, J).) 

 As to her first purpose, Justice Sotomayor reaffirmed the principle that a statement 

is testimonial if its primary purpose was evidentiary – to create an out-of-court substitute 

for trial testimony.  (Bullcoming, supra, 131 S.Ct. at pp. 2719-2720 (conc. opn. of 

Sotomayor, J).)  She agreed with the majority that the lab analyst‟s certificate was 

sufficiently formal to suggest its evidentiary purpose despite the absence of an 

affirmation under oath that was present in Melendez-Diaz.  However, she noted that 

formality is not the only test to determine whether a report is testimonial.  (Id. at 

pp. 2720-2721.) 

 As to her second purpose, Justice Sotomayor pointed out four circumstances not 

present in Bullcoming.  First, this was not a case where the state suggested an alternate 

primary purpose for the report, such as medical reports created while treating a patient.  

(Bullcoming, supra, 131 S.Ct. at p. 2722 (conc. opn. of Sotomayor, J.).) 

 Second, because the surrogate analyst testified that he had no part in producing 

any portion of the report and did not observe the testing process, “this is not a case in 

which the person testifying is a supervisor, reviewer, or someone else with a personal, 

albeit limited, connection to the scientific test at issue.”  (Bullcoming, supra, 131 S.Ct. at 
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p. 2722 (conc. opn. of Sotomayor, J.).)  For example, a supervisor who observed an 

analyst conducting the test might be allowed to testify about the results.  Justice 

Sotomayor did not address the precise degree of involvement necessary to justify 

testimony by someone other than the analyst because the surrogate analyst who testified 

at Bullcoming‟s trial had no involvement in the test and report.  (Ibid.) 

 Third, this was “not a case in which an expert witness was asked for his 

independent opinion about underlying testimonial reports that were not themselves 

admitted into evidence.  [Citation.]”  (Bullcoming, supra, 131 S.Ct. at p. 2722 (conc. opn. 

of Sotomayor, J.).)  That scenario would present a different question, Justice Sotomayor 

explained.   

 Fourth, the case did not involve only machine-generated results.  Instead, the 

prosecution introduced the analyst‟s statements about the results of the test, the 

procedures used, and their validity and integrity.  Therefore, the decision did not consider 

whether the prosecution could introduce raw, machine-generated data in conjunction with 

expert witness testimony.  (Bullcoming, supra, 131 S.Ct. at p. 2722 (conc. opn. of 

Sotomayor, J.).) 

 In Barba III, we again affirmed, holding that as to Reynolds‟s testimony alone, it 

fell under the exception for the independent opinion of an expert witness based on 

underlying testimonial reports not placed in evidence, as suggested in Justice 

Sotomayor‟s concurring opinion.  As for admitting in evidence the three DNA reports 

that excluded Barba as a DNA donor, we held that any error was harmless beyond a 

reasonable doubt.  As for admitting in evidence the one report that found a “match” with 

Barba‟s DNA, we held that the error was harmless because:  (1)  it contained no 

affirmations that all testing procedures had been correctly followed; (2)  Reynolds was 

forced to concede that Wong had not washed the hair samples, which confirmed the key 

defense claim against Cellmark‟s handling of the samples; (3)  Reynolds conceded on 

cross examination that she could not rule out the possibility that the samples had been 

contaminated; and (4)  the report was virtually meaningless without Reynold‟s expert 

testimony. 
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 D. The Williams Decision 

 

 Williams arose from the kidnap, rape, and robbery of a Chicago woman in 

February 2000.  Vaginal swabs were taken as part of a sexual assault examination and the 

Illinois State Police sent those swabs to a Cellmark lab for DNA analysis.  Cellmark 

tested the swabs and produced a DNA profile of the semen donor.  Defendant Williams 

had not been identified as the perpetrator and was not considered a suspect in that crime 

when the Cellmark DNA profile was created.  Williams was arrested in August 2000 on 

unrelated charges.  A sample of his blood was taken at that time, from which the state 

police lab created a DNA profile.  Sometime later, state police crime lab analyst Sandra 

Lambatos conducted a computer search of DNA profiles in the state police database to 

see if any matched the DNA profile that Cellmark had produced from the rape victim‟s 

vaginal swabs.  Lambatos determined that the Cellmark profile from the vaginal swabs 

matched the state crime lab‟s DNA profile of Williams produced from his August 2000 

blood sample.  Williams then took part in a lineup where the rape victim identified him as 

her attacker.  At trial, Lambatos testified about her conclusions based on the Cellmark 

DNA report, but the report itself was not in evidence. 

 Williams was found guilty at a bench trial and the Illinois Court of Appeals and 

Supreme Court each affirmed that judgment.  At issue in those appeals was whether 

Lamabtos‟s testimony concerning the match between the state police lab and Cellmark 

DNA profiles violated Williams‟s Sixth Amendment confrontation rights. 

 The United States Supreme Court affirmed the judgment, yet remained as 

fractured as it had in Bullcoming.  In a plurality opinion written by Justice Alito, the court 

set forth two independent grounds why Lambatos‟s expert testimony did not violate the 

Confrontation Clause.  In the first of these, Justice Alito said that the testimony was not 

admitted for its truth.  Instead, the prosecution expert‟s references to the underlying DNA 

reports had the limited purpose of explaining the basis of Lambatos‟s independent expert 

conclusion that Williams‟s DNA from the state police lab profile matched the profile that 

Cellmark produced from the victim‟s vaginal swabs.  (Williams, supra, 132 S.Ct. at 
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p. 2228 (plur. opn. of Alito, J.).)  Because this was a bench trial, it was far more likely 

that the trial judge was able to evaluate this evidence for this limited purpose.  (Id. at 

pp. 2236-2237.) 

 The plurality‟s alternative ground rested on the conclusion that the Cellmark DNA 

report was not testimonial for purposes of Confrontation Clause analysis.  The Williams 

plurality reasoned that the confrontation clause had not been violated because the 

Cellmark report was prepared for the primary purpose of finding a dangerous rapist who 

was still at large, not for the primary purpose of targeting an accused individual.  

(Williams, supra, 132 S.Ct. at p. 2243 (plur. opn. of Alito, J.).)5 

 Justice Thomas wrote a separate concurring opinion, concluding that even though 

Lambatos‟s testimony about the Cellmark DNA report went to the truth of that report, the 

report was not testimonial because it “lack[ed] the solemnity of an affidavit or 

deposition.”  (Williams, supra, 132 S.Ct. at p. 2260 (conc. opn. of Thomas, J.).) Justice 

Kagan, joined by Justices Scalia, Ginsburg, and Sotomayor, dissented.  According to the 

dissent, testimony about the Cellmark DNA by Lambatos (who was not affiliated with 

Cellmark) violated Williams‟s right to confront the Cellmark analyst who prepared the 

report because the expert‟s statements went to the truth of that report.  (Id. at p. 2276 (dis. 

opn. of Kagan, J.).) 

 

 E. Post-Williams Decisions of the California Supreme Court 

 

(i) People v. Lopez 

 

 On October 15, 2012, the California Supreme Court issued a trio of companion 

cases interpreting Williams:  Lopez, supra, 55 Cal.4th 569; People v. Dungo (2012) 

55 Cal.4th 608 (Dungo); and People v. Rutterschmidt (2012) 55 Cal.4th 650 

(Rutterschmidt). 

 
5  However, as we discuss in detail in our analysis, the plurality‟s language veered 

from this limiting language and signaled a far broader holding. 
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 The defendant in Lopez was found guilty of vehicular manslaughter while 

intoxicated.  (Pen. Code, § 191.5, subd. (b).)  At trial, a sheriff‟s department criminalist 

testified that he had reviewed a lab report – made by a colleague – which showed that the 

defendant‟s blood alcohol level was .09 percent two hours after the collision.  The 

criminalist testified that based on his own separate abilities he too concluded that the 

defendant‟s blood alcohol level was .09 percent.  The criminalist testified that he had 

worked at the lab for 17 years, knew its procedures for processing and testing blood 

samples, had trained the analyst who actually tested the defendant‟s blood, and that all 

lab technicians receive the same training.  The report was also allowed in evidence. 

 After the Court of Appeal affirmed the judgment, our Supreme Court granted 

review and ordered the appellate court to reconsider its holding in light of Melendez-

Diaz.  The Court of Appeal then reversed the judgment, and the California Supreme 

Court granted review.  The Lopez court noted Geier’s holding that the DNA evidence at 

issue in that case was not testimonial because it was a contemporaneous recordation of 

observable events.  (Lopez, supra, 55 Cal.4th at pp. 577, 581.)  However, the Melendez-

Diaz and Bullcoming courts held that the lab reports at issue in those cases were 

testimonial even though they contained near-contemporaneous observations of a 

scientific test.  (Ibid. citing Melendez-Diaz, supra, 557 U.S. at p. 315, and Bullcoming, 

supra, 131 S.Ct. at pp. 2714-2715.) 

 To resolve this issue, the Lopez court looked to Crawford, Melendez-Diaz, 

Bullcoming, and Williams.  (Lopez, supra, 55 Cal.4th at p. 581.)  It held that the portions 

of the lab report that contained nothing other than the machine-generated results of the 

test performed were not sufficiently formal or solemn to be testimonial under the 

Confrontation Clause because they lacked any attestations or assertions of validity, and 

because there was no way to cross-examine the machine that generated those results.  (Id. 

at pp. 582-583.)  The same was true as to portions of the report that functioned like a 

chain of custody report by showing that it was the defendant‟s sample being tested.  

Those notations, on a chart captioned “FOR LAB USE ONLY”, were instead nothing 

more than an informal record of data for internal purposes.  (Id. at pp. 583-584.) 
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(ii) People v. Dungo 

 

 The defendant in Dungo, supra, 55 Cal.4th 608, was convicted of murder.  A 

prosecution forensic pathologist testified that the victim had been strangled.  That 

expert‟s opinion testimony was based on objective facts concerning the condition of the 

body that another pathologist observed and recorded in the autopsy report.  The report 

itself was not placed in evidence.  The Court of Appeal reversed the judgment, 

concluding that the defendant‟s Confrontation Clause rights had been violated. 

 The Dungo court reversed.  Justice Kennard‟s lead opinion, in which four other 

justices concurred, determined that the autopsy report was not testimonial under the 

Confrontation Clause.  First, the expert testified as to only the physical observations 

recorded in the autopsy report, not as to the conclusions reached by the pathologist who 

conducted the autopsy and prepared the report.  Such observations lack the formality 

required under the Confrontation Clause.  (Dungo, supra, 55 Cal.4th at pp. 619-620.) 

Second, the court held that autopsy reports do not have the primary purpose of 

targeting an accused individual.  Autopsy reports are required by law for certain types of 

deaths – some related to criminal activities and some not.  (Dungo, supra, 55 Cal.4th at 

p. 620.)  Such reports therefore serve many purposes:  to allow a decedent‟s family to 

learn whether a wrongful death action is warranted; for insurance companies to determine 

whether a death is covered under one of its policies; and to provide answers to grieving 

family members or satisfy the public‟s interest in the death of newsworthy persons.  (Id. 

at p. 621.)  Although autopsy reports are sometimes prepared for criminal investigations,  

their primary purpose is to provide an official explanation for an unusual death.  Such 

official records are not ordinarily testimonial.  (Ibid.) 

 Justice Chin wrote a concurring opinion, which was joined by three other justices.  

In it, he amplified the lead opinion‟s reasoning in light of the plurality opinion in 

Williams.  According to Justice Chin, the autopsy report did not have the primary purpose 

of accusing the defendant or any other targeted individual of having committed a crime.  
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Instead, its primary purpose was to describe the condition of the victim‟s body.  (Dungo, 

supra, 55 Cal.4th at p. 630 (conc. opn. of Chin, J.).)6 

 

(iii) People v. Rutterschmidt 

 

 The court in Rutterschmidt, supra, 55 Cal.4th 650, considered the appeal of a 

murder conviction from a trial where a lab director testified as a prosecution expert that, 

based on lab tests conducted by others, the victims had been drugged.  The Rutterschmidt 

court declined to address whether a Confrontation Clause violation occurred, opting 

instead to affirm on the ground that any error was harmless beyond a reasonable doubt 

based on other overwhelming evidence of the defendants‟ guilt.  (Id. at p. 661.) 

 

 F. Post- Williams Decisions By the California Court of Appeal 

 

(i) People v. Huynh 

 

 The defendant in People v. Huyhn (2012) 212 Cal.App.4th 285 (Huynh) was 

charged with drugging and murdering one man, and with drugging and sexually 

assaulting another.  The surviving victim had no memory of what occurred and was taken 

to a medical facility, where a sexual assault exam was performed.  The nurse who 

conducted that exam observed and photographed various signs that the victim had been 

sodomized and otherwise sexually assaulted.  That nurse was unavailable to testify at 

defendant‟s trial, so her supervisor testified about the examination results in her stead, 

opining based on the photographs that the victim‟s anus showed signs of significant 

trauma. 

 Division 1 of the Fourth District rejected the defendant‟s claim that the substitute 

witness‟s testimony violated the Confrontation Clause.  After discussing recent United 

States Supreme Court Confrontation Clause decisions, including Williams, along with the 

California Supreme Court‟s ruling in Dungo, the Huynh court found Dungo most 

 
6  We explain Justice Chin‟s reasoning in greater detail in section I., 5. of our 

DISCUSSION, post, where we analyze Williams and its applicability to this case. 
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analogous.  Because the defendant was not a suspect and was not the target of a criminal 

investigation when the exam was performed, the court held that the primary purpose of 

the sex assault exam and the photographs was to show the condition of the victim‟s body, 

not to accuse a targeted individual.  (Huynh, supra, 212 Cal.App.4th pp. 320-321.) 

 

(ii) People v. Holmes 

 

 In People v. Holmes (2012) 212 Cal.App.4th 431 (Holmes), Division Six of this 

court considered a case similar to ours:  a defendant convicted of burglary, robbery, and 

murder challenged the judgment under the Confrontation Clause because lab supervisors 

testified about DNA results found on evidence at the crime scene, not the analysts who 

conducted those tests.  Relying on Dungo, the appellate court held that no Confrontation 

Clause violation occurred because the unsworn and uncertified lab reports lacked the 

formality required to find such a violation.  (Id. at pp. 437-438.) 

 

(iii) People v. Westmoreland 

 

 The court in People v. Westmoreland (2013) 213 Cal.App.4th 602 affirmed the 

murder and robbery convictions of a defendant who claimed his Confrontation Clause 

rights were violated when a forensic expert testified based on both the observations and 

conclusions contained in an autopsy report prepared by someone else.  The appellate 

court noted that the case was unlike Dungo because the expert testified about someone 

else‟s conclusions, not just his observations, and because the autopsy report itself was 

placed in evidence.  Even so, no Confrontation Clause violation occurred, the court held, 

because Dungo’s conclusion about the primary purpose of autopsy reports extended 

beyond the more limited facts of that case.  (Id. at pp. 623-624.) 

 

(iv) People v. Steppe 

 

 The court in People v. Steppe (2013) 213 Cal.App.4th 1116 affirmed a conviction 

for attempted murder against the defendant‟s contention that his Confrontation Clause 

rights were violated when a laboratory‟s technical reviewer gave her own independent 
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opinion that the defendant‟s DNA matched that retrieved from certain evidence, as 

opposed to having the technician who performed the tests testify at trial.  Interpreting 

both Williams and Lopez, the Steppe court held that no Confrontation Clause violation 

occurred. 

 First, as to the testimony referring to the raw data generated from the tests, such 

machine-generated results are not testimonial under Lopez.  (Steppe, supra, 

213 Cal.App.4th at p. 1126.)  As to the reviewer‟s testimony that she reached the same 

conclusion about a DNA match as did the analyst who performed the test, the court found 

no Confrontation Clause violation for the following reasons:  (1)  there had already been 

testimony that the lab would not issue a report unless a reviewer concurred in the 

analyst‟s finding, meaning that the jury already knew that the analyst and the reviewer 

had reached the same conclusion; (2)  under Williams and Lopez, such reports are not 

formal and solemn enough to be testimonial; and (3)  the reviewer‟s brief reference to the 

analyst‟s report and her reliance on the raw data it contained were proper under 

California law because “such items are reasonably relied on by experts in the field of 

DNA analysis in forming their opinions.”  (Id. at pp. 1126-1127, citing to People v. 

Gardeley (1996) 14 Cal.4th 605, 618, for the third reason.)  

 

3. How To Interpret Williams 

 

In Barba III, we interpreted Bullcoming in accord with Justice Sotomayor‟s 

concurring opinion under the rule that a fragmented court‟s holding may be viewed as 

that position taken by a majority of justices who concurred on the narrowest grounds.  

(Marks, supra, 430 U.S. at p. 193.)  When the California Supreme Court set out to 

interpret Williams, however, it found that rule ill-suited to the disparate reasoning 

employed by the plurality and Justice Thomas‟s concurring opinion. 

In Dungo, supra, 55 Cal.4th 608, the court held that one pathologist could testify 

about an autopsy report prepared by another because such reports had multiple purposes 

and therefore did not have the primary purpose of serving as testimony at trial.  Justice 

Kennard wrote the lead opinion, which was joined by Chief Justice Cantil-Sakauye and 
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Justices Werdegar, Baxter, and Chin.  However, Justice Chin wrote a concurring opinion, 

joined by the Chief Justice and Justices Baxter and Werdegar, that amplified the 

reasoning of the lead opinion. 

Justice Chin‟s first task was to stake out the analytic guideposts for a decision as 

fractured as that in Williams.  Because Justice Thomas‟s concurring opinion at least 

partly contradicted the Williams plurality, it could not be a logical subset of the plurality 

opinion, thereby making the Marks rule inapplicable.  (Dungo, supra, 55 Cal.4th at p. 628 

(conc. opn. of Chin, J.).)  However, a legal opinion that commanded a majority of the 

Supreme Court is not required to find that court‟s reasoning.  Instead, we need find 

nothing more than a legal standard which, when applied, will necessarily produce a result 

with which a majority of that court would agree.  (Ibid, citing U.S. v. Williams (9th Cir. 

2006) 435 F.3d 1148, 1157.) 

Justice Chin explained that under this interpretive rule, the result in Williams 

allowed a majority of our Supreme Court in Dungo to discern a standard that would 

command the support of a majority of the Williams court.  Because a majority of that 

court found no Confrontation Clause violation, albeit for different reasons, if such a 

ruling in Dungo would comport with the reasoning of both the plurality and concurring 

opinions in Williams, then an affirmance was possible.  (Dungo, supra, 55 Cal.4th at 

p. 628 (conc. opn. of Chin, J.).)  “Accordingly, we must determine whether there was a 

confrontation clause violation under Justice Thomas‟s opinion and whether there was a 

confrontation clause violation under the plurality‟s opinion.  If there were no violation 

under both opinions, then the result (finding no confrontation clause violation) would 

command the support of a majority from the high court‟s Williams case.  Such a test 

satisfied the requirements of both the plurality opinion and Justice Thomas‟s 

concurrence.”  (Id. at pp. 628-629, original italics.)7  

 
7  Even if Justice Chin‟s concurring opinion does not rise to the level of binding 

precedent, we may rely on it because it was signed by four of the court‟s seven justices.  

(People v. Retanan (2007) 154 Cal.App.4th 1219, 1231 [rejecting appellant‟s reliance on 

a Supreme Court concurring opinion because no other justices joined in].)  At a 
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4. The Williams Plurality’s Holding Regarding the Primary Purpose of DNA Testing  

 

Under the interpretive rule announced in Dungo, we may affirm if we can find that 

there was no confrontation clause violation under the rationales employed by both the 

plurality and Justice Thomas‟s concurring opinion in Williams.  In our view, Justice 

Thomas would likely affirm because the DNA reports created by Wong for this case were 

not sworn or certified declarations of fact that attested to their accuracy and reliability, 

and were therefore not sufficiently formal or solemn enough to invoke the protections of 

the Confrontation Clause.  (Williams, supra, 132 S.Ct. at p. 2260 (conc. opn. of 

Thomas, J.).)8  We must then determine whether the Williams plurality would have 

reached the same result, albeit for different reasons. 

The alternative ground for the Williams court‟s plurality opinion was the 

determination that the Confrontation Clause would not have been violated even if the 

Cellmark DNA report had been admitted in evidence.  According to the plurality, the 

report in that case did not have the primary purpose of targeting an accused individual 

and therefore was not testimonial.  (Williams, supra, 132 S.Ct. at pp. 2242-2243 (plur. 

opn. of Alito, J.).)  Barba understandably latches onto this language because he was not 

only a suspect in Kim‟s death when the DNA tests were conducted, he was in custody 

after having been charged with the crime.  However, as we indicated earlier, we believe 

the Williams plurality has a broader reach. 

                                                                                                                                                  

minimum, we consider it persuasive authority and a reliable indicator of how a majority 

of the court would rule. 

 
8  Barba contends that Justice Thomas would view the DNA reports as sufficiently 

formalized and solemn to be considered testimonial because, if they were falsified, a 

felony would have been committed under Penal Code section 134.  We reject that 

contention. 

 Penal Code section 134 states that it is a felony to prepare any false document or 

object with the intent that it be produced at trial for any fraudulent purpose.  That 

provision would apply with equal force to documents that are not testimonial under the 

Confrontation Clause, such as the autopsy reports in Lopez and Dungo.  That would not 

make them testimonial just because they had been falsified. 
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We begin by setting forth in full the Williams plurality‟s rationale for concluding 

that DNA test reports were not testimonial under the Confrontation Clause.  In describing 

the holding that would appear later in the decision, the plurality noted that the “Cellmark 

report is very different from the sort of extrajudicial statements, such as affidavits, 

depositions, prior testimony, and confessions, that the Confrontation Clause was 

originally understood to reach.  The report was produced before any suspect was 

identified.  The report was sought not for the purpose of obtaining evidence to be used 

against petitioner, who was not even under suspicion at the time, but for the purpose of 

finding a rapist who was on the loose.  And the profile that Cellmark provided was not 

inherently inculpatory.  On the contrary, a DNA profile is evidence that tends to 

exculpate all but one of the more than 7 billion people in the world today.  The use of 

DNA evidence to exonerate persons who have been wrongfully accused or convicted is 

well known.  If DNA profiles could not be introduced without calling the technicians 

who participated in the preparation of the profile, economic pressures would encourage 

prosecutors to forgo DNA testing and rely instead on older forms of evidence, such as 

eyewitness identification, that are less reliable.  [Citation.]  The Confrontation Clause 

does not mandate such an undesirable development.  This conclusion will not prejudice 

any defendant who really wishes to probe the reliability of the DNA testing done in a 

particular case because those who participated in the testing may always be subpoenaed 

by the defense and questioned at trial.”  (Williams, supra, 132 S.Ct. at p. 2228 (plur. opn. 

of Alito, J.).) 

When the Williams plurality turned to its analysis and discussion of this issue, it 

noted that the Melendez-Diaz and Bullcoming courts did not hold that all forensic reports 

were testimonial statements.  In those cases, the reports violated the Confrontation Clause 

“because they were the equivalent of affidavits made for the purpose of proving the guilt 

of a particular criminal defendant at trial.  There was nothing resembling an ongoing 

emergency, as the suspects in both cases had already been captured, and the tests in 

question were relatively simple and can generally be performed by a single analyst.  In 

addition, the technicians who prepared the reports must have realized that their contents 
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(which reported an elevated blood-alcohol level and the presence of an illegal drug) 

would be incriminating. 

“The Cellmark report is very different.  It plainly was not prepared for the primary 

purpose of accusing a targeted individual.  In identifying the primary purpose of an out-

of-court statement, we apply an objective test.  [Citation.]  We look for the primary 

purpose that a reasonable person would have ascribed to the statement, taking into 

account all of the surrounding circumstances.  [Citation.] 

“Here, the primary purpose of the Cellmark report, viewed objectively, was not to 

accuse petitioner or to create evidence for use at trial.  When the [state police] lab sent the 

sample to Cellmark, its primary purpose was to catch a dangerous rapist who was still at 

large, not to obtain evidence for use against petitioner, who was neither in custody nor 

under suspicion at that time.  Similarly, no one at Cellmark could have possibly known 

that the profile it produced would turn out to inculpate petitioner – or for that matter, 

anyone else whose DNA profile was in a law enforcement database.  Under these 

circumstances, there was no „prospect of fabrication‟ and no incentive to produce 

anything other than a scientifically sound and reliable profile.  [Citation.] 

“The situation in which the Cellmark technicians found themselves was by no 

means unique.  When lab technicians are asked to work on the production of a DNA 

profile, they often have no idea what the consequences of their work will be.  In some 

cases, a DNA profile may provide powerful incriminating evidence against a person who 

is identified either before or after the profile is completed.  But in others, the primary 

effect of the profile is to exonerate a suspect who has been charged or is under 

investigation.  The technicians who prepare a DNA profile generally have no way of 

knowing whether it will turn out to be incriminating or exonerating – or both. 

“It is also significant that in many labs, numerous technicians work on each DNA 

profile. . . .  When the work of a lab is divided up in such a way, it is likely that the sole 

purpose of each technician is simply to perform his or her task in accordance with 

accepted procedures. 
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“Finally, the knowledge that defects in a DNA profile may often be detected from 

the profile itself provides a further safeguard.  In this case, for example, [police 

laboratory analyst] Lambatos testified that she would have been able to tell from the 

profile if the sample used by Cellmark had been degraded prior to testing.  As noted 

above, moreover, there is no real chance that „sample contamination, sample switching, 

mislabeling, [or] fraud‟ could have led Cellmark to produce a DNA profile that falsely 

matched petitioner.  Post, at [2275], (Kagan, J., dissenting).  At the time of the testing, 

petitioner had not yet been identified as a suspect, and there is no suggestion that anyone 

at Cellmark had a sample of his DNA to swap in by malice or mistake.  And given the 

complexity of the DNA molecule, it is inconceivable that shoddy lab work would 

somehow produce a DNA profile that just so happened to have the precise genetic 

makeup of petitioner, who just so happened to be picked out of a lineup by the victim.  

The prospect is beyond fanciful. 

“In short, the use at trial of a DNA report prepared by a modern, accredited 

laboratory „bears little if any resemblance to the historical practices that the 

Confrontation Clause aimed to eliminate.‟  [Citation.]”  (Williams, supra, 132 S.Ct. at 

pp. 2243-2244 (plur. opn. of Alito, J.).) 

 

5. The Dungo Court’s Analysis of Williams 

 

We next examine Justice Chin‟s concurring opinion in Dungo, supra, 55 Cal.4th 

608, which commanded a majority of the court.  Justice Chin concluded that the autopsy 

report statements relied on at trial by the expert witness were not testimonial because 

their primary purpose was to describe the condition of the victim‟s body.  In doing so, 

Justice Chin stated that “there was no prospect of fabrication or incentive to produce 

anything other than a scientifically reliable report.  The purpose of this part of the autopsy 

report is „simply to perform [the pathologist‟s] task in accordance with accepted 

procedures.”  (Dungo, supra, 55 Cal.App.4th at p. 630 (conc. opn. of Chin, J.), quoting 

Williams, supra, 132 S.Ct. at p. 2244.) 
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Justice Chin‟s concurring opinion went on to observe that “practical 

considerations” helped to inform the Williams plurality, pointing to the plurality‟s 

statement that economic pressures would likely cause prosecutors to forego the use of 

DNA testing if they had to call the technicians who helped prepare a DNA profile.  

Similar considerations were at play for autopsy reports, Justice Chin wrote.  (Dungo, 

supra, 55 Cal.4th at p. 631 (conc. opn. of Chin, J.), citing Williams, supra, 132 S.Ct. at 

p. 2228.) 

Justice Chin acknowledged that the circumstances in Dungo supported the 

contention that the autopsy report‟s primary purpose was to accuse the defendant in that 

case of a crime.  “Unlike the situation in Williams, defendant was a suspect at the time 

the autopsy report was prepared.  An investigator was present during the autopsy, and the 

pathologist had been told of defendant‟s confession before the autopsy report was 

written.”  (Dungo, supra, 55 Cal.4th at p. 632 (conc. opn. of Chin, J.).)  Even so, he did 

not believe that the Williams plurality intended to allow evidence of DNA reports only 

when there was no identified suspect at the time the report was prepared.  “Although the 

plurality in Williams stated that the defendant in that case happened not to be a suspect or 

in custody at the time the report was prepared, nothing in its opinion suggests that this is 

a requirement rather than merely one of „the surrounding circumstances‟ of which the 

court must take account.”  (Ibid. citing Williams, supra, 132 S.Ct. at p. 2243, original 

italics.) 

The key distinction for Justice Chin was that the opinion concerning the manner of 

death came from the testifying expert who was subject to full cross examination, and not 

from the report, which was not placed in evidence.  (Dungo, supra, 55 Cal.4th at p. 632 

(conc. opn. of Chin, J.).)  In forming his opinion, the testifying expert relied on 

statements in the autopsy report concerning the condition of the victim‟s body.  Such 

statements “are objective observations of the type routinely placed into autopsy reports, 

whether or not a specific suspect exists.  They are not statements with a primary purpose 

of accusing defendant, or anyone else, of criminal conduct.  The fact that the larynx and 

hyoid bone were not broken, like most of the other observations memorialized in the 
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report, „was not inherently inculpatory.‟  [Citation.]  There was no prospect of fabrication 

or incentive to produce anything other than an accurate description of the state of the 

body.”  (Dungo, supra, 55 Cal.4th at p. 632 (conc. opn. of Chin, J.), citing Williams, 

supra, 132 S.Ct. at pp. 2228, 2244.) 

A majority of the California Supreme Court therefore interprets the Williams 

plurality to mean that a DNA profile report is not necessarily testimonial simply because 

the defendant had been identified as a suspect when the report was prepared.  Instead, 

according to Justice Chin‟s concurring opinion in Dungo, that is merely a factor to 

consider when evaluating the circumstances under which reports of forensic test results 

are prepared. 

 

6. The Absence of An Identified Suspect Is Not Required Under the Williams 

Plurality’s Analysis of the Primary Purpose of DNA Testing  

 

We agree with Justice Chin‟s concurring opinion in Dungo that the Williams 

plurality did not make the absence of a targeted individual a requirement for finding that 

a DNA test report is not testimonial.  Even though the Williams plurality can be plausibly 

read as limited to situations where no suspect had been identified when a DNA profile 

was produced, that narrow language actually serves as the jumping off point for a broader 

interpretation. 

As we explained above, the Williams plurality said that when the police sent the 

samples to Cellmark for DNA testing, its primary purpose was to identify and catch the 

rapist.  The same was true for the Cellmark technicians, who could not have known that 

their test results would point to the defendant or anyone else with a DNA profile in the 

state‟s database.  However, the plurality then said in essence that the Cellmark 

technicians who tested the incriminating samples that were later linked to Williams were 

no different from DNA lab technicians in general, who never know whether their work 

will incriminate or exonerate someone whether or not that person has been identified as a 

suspect or charged with a crime.  (Williams, supra, 132 S.Ct. at p. 2244 (plur. opn. of 

Alito, J.).) 
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The Williams plurality elsewhere extolled the virtues of DNA testing in general, 

noting that its use “to exonerate persons who have been wrongfully accused or convicted 

is well known.”  (Williams, supra, 132 S.Ct. at p. 2228 (plur. opn. of Alito, J.), italics 

added.)  The plurality warned that requiring testimony from the technicians who prepared 

DNA profiles would encourage prosecutors to forego the use of DNA testing and resort 

to less reliable forms of identification evidence, an “undesirable development” that the 

Confrontation Clause did not require.  (Ibid.)  A safeguard for defendants existed because 

those who “really wishe[d] to probe the reliability of the DNA testing done in a particular 

case” may always subpoena those who took part in the testing and question them at trial.  

(Ibid.) 

Finally, the Williams plurality ended by stating that DNA reports prepared by 

modern accredited laboratories bear little or no resemblance to the kinds of testimonial 

statements covered by the Confrontation Clause. 

If, as Barba contends, the Williams plurality is limited to DNA testing conducted 

only in the absence of an identified suspect, why did Justice Alito contrast that scenario 

with DNA testing in general, pointing out in broadly favorable language how such testing 

can exonerate as well as implicate someone already charged with a crime?  And why 

conclude the analysis by stating that DNA testing is essentially exempt from the 

Confrontation Clause without specifying that this was so only when the test was 

performed at a time when no suspect had yet been identified?  The answer must be – as 

Justice Chin wrote for a majority of four justices in Dungo – that the absence of a 

targeted individual is not required by the Williams plurality in order to find that a DNA 

test report is not testimonial under the Confrontation Clause. 

The practicality of this conclusion is borne out by the facts of this case.  Two days 

after Kim‟s murder and more than two weeks before an anonymous tipster identified 

Barba as his killer, lead detective Inabu asked that the bloody knife and sweatshirt found 

at the scene be tested in order to determine the killer‟s identity.  Under Barba‟s reasoning, 

any DNA test results obtained during that period would not be testimonial under the 

Williams plurality.  However, once Barba had been targeted as a suspect, reports 
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concerning the results of any testing done after that time became testimonial.  The 

benefits of DNA testing praised by the Williams plurality would not simply disappear 

upon the discovery of a possible suspect.  In either case, the same objects would be tested 

using the same methods by lab technicians who, as Justice Alito observed, have no idea 

whether their work will exonerate or implicate someone who has been “charged or is 

under investigation.”  (Williams, supra, 132 S.Ct. at p. 2244 (plur. opn. of Alito, J.).) 

 

7. Barba’s Confrontation Rights Were Not Violated 

 

Making sense out of the case law in this area is to some extent an exercise in 

tasseomancy.  The Williams plurality believes that DNA reports themselves are not 

testimonial.  A majority of the justices in Dungo, as represented by Justice Chin‟s 

concurring opinion, reads that opinion to mean that its rationale may apply even if the 

reports were prepared when a suspect had been identified or charged.  Those same four 

justices concluded that the autopsy report evidence at issue in that case did not violate the 

Confrontation Clause because it came in through the testimony of the expert witness, who 

was subject to cross-examination. 

Meanwhile, the two post-Williams decisions by the Court of Appeal that concern 

DNA evidence have taken somewhat different approaches.  The court in Holmes, supra, 

212 Cal.App.4th 431, concluded that DNA reports were not testimonial because they 

lacked the requisite formality and solemnity.  (Id. at pp. 437-438.)  The court in Steppe, 

supra, 213 Cal.App.4th 1116 found no Confrontation Clause violation on facts similar to 

those here for three reasons:  (1)  there had already been testimony that the lab would not 

issue a report unless a reviewer concurred in the analyst‟s finding, meaning that the jury 

already knew that the analyst and the reviewer had reached the same conclusion; 

(2)  under Williams and Lopez, such reports are not formal and solemn enough to be 

testimonial; and (3)  the reviewer‟s brief reference to the analyst‟s report and her reliance 

on the raw data it contained were proper under California law because “such items are 

reasonably relied on by experts in the field of DNA analysis in forming their opinions.”  
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(Id. at pp. 1126-1127, citing to People v. Gardeley (1996) 14 Cal.4th 605, 618, for the 

third reason.) 

In some ways, the end of this lengthy exposition takes us back to the beginning 

and the California Supreme Court‟s decision in Geier, supra, 41 Cal.4th 555.  Although 

the Geier court used the label “contemporaneous recordation of observable events” to 

describe why DNA test results were not testimonial (id. at pp. 606-607), it did so through 

the prism of “the circumstances under which [a] statement [was] made.”  (Ibid.) 

There were three circumstances that led the Geier court to conclude the DNA 

results at issue in that case were not testimonial.  First, the results were generated as part 

of a standardized scientific protocol conducted pursuant to the analyst‟s employment at 

Cellmark.  Although the prosecutor hoped to obtain evidence against Geier, the analyst‟s 

work product was part of her job, and was not intended to incriminate him.  Second, to 

the extent the analyst‟s notes and reports recounted the procedures used, they were not 

accusatory because DNA analysis can lead to either incriminatory or exculpatory results.  

Third, the accusatory opinions that the DNA evidence matched Geier “were reached and 

conveyed not through the nontestifying technician‟s laboratory notes and report, but by 

the testifying witness, [the lab director].”  (Geier, supra, 41 Cal.4th at p. 607.) 

This reasoning overlaps that of the Williams plurality.  When determining the 

primary purpose of an out-of-court statement, the plurality took into account all the 

surrounding circumstances.  Just like the lab technicians who worked on the defendant‟s 

samples in Williams, DNA lab technicians in general perform their tasks in accordance 

with accepted procedures and have no idea beforehand whether their work will exonerate 

or inculpate a known suspect.  (Williams, supra, 132 S.Ct. at pp. 2243-2244 (plur. opn. of 

Alito, J.).) 

Not addressed by the Williams plurality is the Geier court‟s third factor:  that the 

DNA evidence was conveyed through the independent opinion of the DNA expert who 

testified at trial.  This thread is picked up by Justice Chin‟s concurring opinion in Dungo, 

where he wrote that the autopsy evidence was not testimonial because it came from the 

expert who testified at trial, and whose opinion was based on the non-accusatory 
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statements about the victim‟s physical condition that were contained in the report, not 

from the report itself.  (Dungo, supra, 55 Cal.4th at p. 632 (conc. opn. of Chin, J.).)  

Although Geier’s continued validity has been questioned in light of later United States 

Supreme Court decisions, it has never been abrogated by the United States Supreme 

Court, which denied a petition for certiorari in that case just four days after deciding 

Melendez-Diaz.  Nor has the California Supreme Court overruled Geier, which cited it 

without qualification in Lopez, supra, 55 Cal.4th at pages 576-577, 581, 585. 

We therefore arrive at a jurisprudential crossroads.  The United States Supreme 

Court has asked us to reconsider our decision in Barba III in light of Williams.  We 

believe that a majority of that court would approve of an affirmance here for two reasons.  

Justice Thomas would approve because DNA reports lack the solemnity and formality 

required to be deemed testimonial.  The plurality would approve because, at least as we 

read the opinion, DNA test reports are not testimonial in part due to practical 

considerations, and in part because their primary purpose is not to accuse a targeted 

individual.  The former rationale squares with at least part of our analysis in Barba III, 

where we distinguished the Cellmark DNA reports from the affidavit-like documents at 

issue in Melendez-Diaz and Bullcoming.  It also aligns with the reasoning in Holmes, 

supra, 212 Cal.App.4th 431 and part of the analysis relied on in Steppe, supra, 

213 Cal.App.4th 1116. 

It appears likely that at least four justices of the California Supreme Court – as 

represented in Justice Chin‟s concurring opinion in Dungo – would agree that the primary 

purpose of the DNA test materials produced by Cellmark were not testimonial under the 

Williams plurality‟s primary purpose test and would reach that conclusion without regard 

to whether the police had identified a suspect.  However, their admissibility would be 

proper only through the testimony of expert witness Reynolds. 

The somewhat competing analyses represented by the Williams plurality and the 

Dungo concurrence are almost fully reconciled by the reasoning of Geier.  The primary 

purpose of the DNA reports was not testimonial because:  (1)  they were generated by a 

lab technician pursuant to standardized procedures; (2)  even though Barba had been 
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charged with the crime, lab technicians such as Wong have no idea what their results 

might show, and DNA testing is routinely used to inculpate or exonerate those charged 

with crimes; and (3)  the accusatory opinions came from expert witness Reynolds, who 

was subject to vigorous cross-examination.9 

As for the practical considerations that motivated the plurality in Williams, we 

agree that it makes no sense to exclude evidence of DNA reports if the technicians who 

conducted the tests do not testify.  So long as a qualified expert who is subject to cross 

examination conveys an independent opinion about the test results, then evidence about 

the DNA tests themselves is admissible.  Finally, as the Williams plurality observed, 

defendants who question the validity of DNA test results have an additional safeguard 

available through their power to subpoena anyone who took part in the DNA testing 

process.  Accordingly, we hold that Barba‟s confrontation rights were not violated by 

Reynolds‟s testimony.10 

 
9  We question whether Geier’s “contemporaneous recordation of observable events” 

analysis is viable, given the holdings in Melendez-Diaz and Bullcoming.  Underlying that 

analysis, however, is a principle that squares with the Williams plurality:  examining the 

totality of the circumstances under which a DNA test report was generated.  We rely on 

the latter. 

10  Barba‟s supplemental brief on Williams and its progeny splits time between each 

of the Williams plurality‟s alternative grounds.  We do not believe the first ground – that 

the reports were not in evidence for their truth – is applicable on the facts of this case.  

The dispute in Williams concerned the expert‟s testimony that Cellmark‟s DNA profile 

from the rape victim‟s vaginal swabs matched the DNA profile of Williams that the state 

police obtained in a separate incident.  The focus of the argument was on the assumption 

in the prosecutor‟s question that the DNA tested by Cellmark in fact came from the 

victim‟s vaginal swabs.  (Williams, supra, 567 U.S. at p. ___, 132 S.Ct. at pp. 2236-2237 

(plur. opn. of Alito, J.).) 

 As Justice Alito pointed out, Justice Kagan agreed in her dissent that there would 

be no problem asking the expert whether the two DNA profiles matched, without 

reference to the source of the DNA materials that were tested.  (Williams, supra, 567 U.S. 

at p. ___, 132 S.Ct. at p. 2237.)  The expert did not testify about anything that was done 

at Cellmark‟s lab and did not vouch for the quality of Cellmark‟s work.  (Id. at p. 2235.)  

Instead, the expert was simply making a permissible assumption upon which to base her 

opinion.  (Id. at p. 2236.)  In this case, however, Reynolds did essentially vouch for the 
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8. Admission of the Reports Was Harmless Error  

 

Although the plurality opinion in Williams could arguably be read to allow DNA 

reports in evidence without expert testimony, both Geier and Justice Chin‟s concurring 

opinion in Dungo endorsed reference to forensic test reports in part because evidence 

about them came by way of expert testimony.  We need not reach that issue, however, 

because even if the one DNA report that implicated Barba should not have been allowed 

in evidence, we conclude the error was harmless.  (People v. Loy (2011) 52 Cal.4th 46, 

69-70 [confrontation clause violations subject to harmless error analysis, where we ask 

whether it is clear beyond a reasonable doubt that a rational jury would have reached the 

same verdict without the error].)11 

The report contained nothing remotely approaching a direct affirmation that 

certain correct procedures had been properly followed.  The key defense theory at trial 

was that the hair samples had been contaminated by the police before being sent to 

Cellmark, and that Wong‟s failure to wash the samples explained why Barba‟s DNA was 

on the hairs.  However, Reynolds was not allowed to speculate about procedures Wong 

might have performed.  Although she could testify about the lab‟s usual protocols, the 

jury was told that it did not mean the protocols were followed unless it was reflected in 

Wong‟s notes.  As a result, Reynolds was forced to concede that Wong had not washed 

the hair samples that implicated Barba, even though that was usually done in order to 

eliminate a DNA result from genetic material that had been deposited on the hair shaft. 

According to Reynolds, the hair shaft does not contain DNA, but the root does.  

The shaft was tested separately and was found to have Barba‟s DNA on it, meaning that 

it had been deposited there somehow.  On direct-examination, Reynolds testified that if 

the hair had belonged to someone other than Barba, but his DNA had been deposited on 

                                                                                                                                                  

accuracy and reliability of Cellmark‟s DNA testing.  Accordingly, we choose not to apply 

Justice Alito‟s analysis that evidence from the DNA reports was not admitted for its truth. 

 
11  As for the other three Cellmark reports, because they concluded that the samples 

did not contain Barba‟s DNA, their admission was also harmless. 



 

37 

 

the hair, then the test results would have shown a mixture – meaning the DNA of two 

separate persons was present.  No mixture was present, she testified.  However, on cross-

examination, she conceded that she could not rule out the possibility of contamination 

before Cellmark received the hair samples, and could not say with certainty that the test 

results came from the hair donor or were deposited there.  The report itself noted that in 

addition to the listed profile results, “weak results” were obtained that could have come 

from someone else. 

In short, even if the report should not have been admitted into evidence, it was 

virtually meaningless without Reynolds‟s testimony to explain it.  Had the report itself 

been excluded, Reynolds‟s opinion would have still been before the jury.  Also, the 

court‟s order preventing Reynolds from speculating about test procedures that did not 

appear in Wong‟s notes allowed defense counsel to perform a skillful and thorough cross-

examination that allowed the jury to doubt the reliability of the test results.  And, as 

noted, the report itself stated that weak results were obtained, possibly due to another 

DNA donor.  Finally, the jury did not ask to see the report during its deliberations, and 

the report was not the focus of the parties‟ arguments to the jury.  We therefore conclude 

that it is clear beyond a reasonable doubt that a rational jury would have reached the same 

verdict even if the report had not been admitted into evidence.  (People v. Loy, supra, 

52 Cal.4th at pp. 69-70.) 

 

II. 

NON-CONFRONTATION CLAUSE ISSUES 

 

1. Business Record Foundational Challenges 

 

Barba also contends the trial court erred by admitting the DNA test results 

themselves under the business records exception to the hearsay rule (Evid. Code, 

§ 1270)12 because those results reflected Wong‟s opinions and were not recording an 

 
12  All further undesignated section references are to the Evidence Code. 
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“act, condition, or event.”  (People v. Campos (1995) 32 Cal.App.4th 304, 309.)  He also 

challenges the admissibility of Reynolds‟s testimony because the prosecution failed to 

establish two of the statutory predicates under the business records exception:  (1) that 

Reynolds was Cellmark‟s custodian of records or was otherwise qualified to testify to the 

report‟s identity and method of preparation (§ 1271, subd. (c)); and (2) because there was 

evidence that Wong did not follow the proper testing protocols, the evidence was not 

sufficiently trustworthy (id., subd. (d)).  As to the first, no such objection was raised 

below and the issue is therefore waived.  (§ 353, subd. (a); People v. Pollock (2004) 

32 Cal.4th 1153.)13 

Regardless of whether the reports were independently admissible, however, as just 

discussed, Reynolds was still free to offer an expert opinion based on those reports if they 

were the proper basis for such testimony.  (§ 804, subd. (d); Geier, supra, 41 Cal.4th at 

p. 608, fn. 13 [DNA expert witness was free to rely on the analyst‟s report to form her 

own opinions about the DNA match]; People v. Gardeley (1996) 14 Cal.4th 605, 618.)  

Because Reynolds could rely on (and be examined about the basis of) those reports, and 

because Reynolds‟s independent opinions were the lynchpin of the incriminating DNA 

evidence, any error in admitting the reports as business records was harmless. 

 

 
13  At oral argument upon remand to this court, Barba‟s counsel said objections about 

the report were made as “to everything,” suggesting to us that an objection had been 

made under section 1271, subdivision (c).  We have reviewed the record and determined 

that no such objection was made.  Were we to reach that issue we would find no error.  

Reynolds testified that she had a doctoral degree in human genetics, that part of her job 

duties included performing technical reviews of the lab analysts‟ case files and 

independently drawing her own conclusions about the results, that the file Wong prepared 

was kept in the normal course of business, and that Wong‟s notes and other records were 

made at or near the time of the events and were sufficiently detailed that any qualified 

scientist could interpret them.  Accordingly, she did testify to the identity and mode of 

preparation of the report. 
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2. Claimed Jury Selection Error 

 

A. Applicable Law and Standard of Review 

 

 Group bias is bias against members of an identifiable group distinguished on 

racial, religious, ethnic, or similar grounds.  When a prosecutor uses peremptory 

challenges to strike prospective jurors because of group bias, she violates a criminal 

defendant‟s right to trial by a jury drawn from a representative cross-section of the 

community under both the Fourteenth Amendment to the United States Constitution and 

article I, section 16 of the California Constitution.  (People v. Bell (2007) 40 Cal.4th 582, 

596 (Bell).)  The federal constitutional right was established by Batson v. Kentucky 

(1986) 476 U.S. 79 (Batson) and the California counterpart was recognized by People v. 

Wheeler (1978) 22 Cal.3d 258 (Wheeler).  (Bell, at p. 596.)  The right applies not only to 

racial and ethnic minorities, but to gender discrimination as well.  (People v. Jurado 

(2006) 38 Cal.4th 72, 104.)  The defendant need not be a member of the targeted group.  

(Bell, at p. 597.)   

 When a Batson-Wheeler motion is made, the trial court conducts a three-part 

inquiry.  First, the defendant must make out a prima facie case by showing that the 

totality of the circumstances gives rise to an inference of discriminatory purpose.  

Second, if the defendant does so, the burden shifts to the prosecution to adequately 

explain its peremptory challenges by offering group bias-neutral justifications for the 

strikes.  Third, if such an explanation has been given, the trial court must decide whether 

the defendant has proven purposeful discrimination.  (Bell, supra, 40 Cal.4th at p. 596.) 

 At the time of trial in August 2004, California‟s courts had interpreted Batson‟s 

requirement of an inference of discrimination to establish a prima facie case to mean a 

showing of a strong likelihood of discrimination.  (People v. Box (2000) 23 Cal.4th 1153, 

1188, fn. 7, disapproved on another ground in People v Martinez (2010) 47 Cal.4th 911, 

948, fn. 10; Wheeler, supra, 22 Cal.3d at pp. 280-281.)  In June 2003, our Supreme Court 

attempted to reconcile the two terms by holding that a prima facie case under Batson-

Wheeler required a showing that it was more likely than not that group bias had 
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motivated a prosecutor‟s peremptory challenges.  (People v. Johnson (2003) 30 Cal.4th 

1302 (Johnson I).)  In Johnson v. California (2005) 545 U.S. 162 (Johnson II), however, 

the United States Supreme Court reversed Johnson I and held that a prima facie case 

required no more than evidence or circumstances that gave rise to an inference of 

discrimination. 

 Because the trial occurred before Johnson II was decided, and because nothing in 

the trial court‟s comments indicates that it applied the correct standard, Barba contends, 

and respondent does not dispute, that we must review the matter de novo, examining the 

entire record of voir dire to determine the legal question whether the record supports an 

inference that the prosecutor excused a juror due to prohibited group bias.  (Bell, supra, 

40 Cal.4th at p. 597.)  We agree. 

 

B. The Wheeler Motion 

 

 Barba‟s Wheeler motion came in response to the prosecutor‟s 18th peremptory 

challenge, to prospective Juror No. 61, who was an African-American.  Voir dire was 

initially conducted by the court, with counsel then permitted to ask questions if they 

wished.  The court began its voir dire of Juror No. 61 by greeting him, to which 

Juror No. 61 replied, “What‟s up?”  Juror No. 61 lived in Hollywood and had worked for 

Home Depot for five years.  He did not know his job title, but was “supposed to do 

customer service.”  Juror No. 61 was single, had never been on a jury, and had one year 

of college education.  The prosecutor asked Juror No. 61 no questions, and initially 

accepted the jury with him on it.  After defense counsel exercised her 13th peremptory 

challenge, however, the prosecutor peremptorily challenged Juror No. 61. 

 Defense counsel then made her Wheeler motion, stating her belief that the 

prosecutor had earlier challenged another African-American juror and that Juror No. 61 

had said nothing to justify a peremptory challenge.  When defense counsel claimed that 

three of the jurors who had voted not guilty at Barba‟s first trial had been African-

American, the court said it did not think that was a factor for it to consider.  Defense 

counsel argued that it “demonstrates that the reason, the only reason she‟s asked to 
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excuse juror number 61 is because he‟s African-American male.  Also, I would note that 

there are no African-American males seated on the jury panel right now, seated in the box 

right now.”  The court replied, “All right,” and asked defense counsel if she had any other 

arguments to make.  Defense counsel pointed out that a White juror, No. 57, had a 

background similar to Juror No. 61 but had not been excused by the prosecutor.  The 

court said:  “Yeah, I don‟t find a prima facie case.  The prosecution has exercised 17 

peremptory challenges.  I felt that she has been kicking off people that are both sexes and 

all races.  I don‟t feel that there is a prima facie case of exclusion of one particular race.  I 

felt that this particular juror whose [sic] being challenged now as to whether or not they 

were excused, says he‟s been working at Home Depot for five years.  He seemed a little, I 

don‟t know, casual in his approach.  He greeted the court with a „what‟s up.‟  [¶]  Were I 

trying the case, I don‟t think I would have kept him, but that‟s – I don‟t know.  That‟s not 

an appropriate consideration for the court, but I just don‟t see that there is a prima facie 

case.” 

 Later, during jury deliberations, the court provided counsel with a summary of the 

racial composition of all prospective jurors who had been peremptorily challenged by 

both sides, and of the jury that was finally selected to hear the case.14  The court noted 

that Juror No. 7, who was the prosecutor‟s third peremptory challenge, was a dark-

skinned man from Honduras that the court perceived was Hispanic and not African-

American.  Even so, for purposes of its Wheeler prima facie analysis, the court 

considered Juror No. 7 to have been African-American.  Of the prosecutor‟s 17 other 

peremptory challenges, 9 were Hispanic, 7 were White, and 1 was Asian.  Two African-

Americans were eventually selected to sit on the jury. 

 

 
14  We found this summary very helpful and appreciate the trial judge‟s effort in 

making a complete record. 
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C. No Wheeler Error Occurred 

 

 In determining whether the trial court erred in finding that no prima facie of group 

bias had been made, we examine the totality of all the relevant circumstances, including 

the entire record of voir dire of the challenged jurors.  However, the other relevant 

circumstances must do more than indicate that the record would support neutral reasons 

for the questioned challenges.  (Williams v. Runnels (9th Cir. 2006) 432 F.3d 1102, 

1108.)  The defense may show that the prosecutor struck most or all of the members of 

the identified group from the venire or used a disproportionate number of her 

peremptories against the group.  The defendant may also show that the challenged jurors 

share only one common characteristic -- their group membership -- and in all other 

respects are as heterogeneous as the community as a whole.  The showing may be 

supplemented when appropriate by such circumstances as the prosecutor‟s failure to ask 

the jurors anything other than desultory questions on voir dire, or the failure to ask them 

any questions at all.  (Bell, supra, 40 Cal.4th at p. 597.) 

 Barba contends that a prima facie case exists because:  (1) the prosecutor had a 

motive to exclude African-American jurors based on the results of the first trial; (2) jurors 

with backgrounds similar to Juror No. 61 were allowed to remain; and (3) the prosecutor 

asked Juror No. 61 no questions.  We find no prima facie case. 

 First, whether the prosecutor might have had a motive does not by itself establish a 

prima facie case of discrimination.  Barba cites no authority for such a proposition and 

the existence of such a potential motive does not relieve Barba of showing at least some 

of the permissible factors set forth above when reviewing the trial court‟s finding that no 

prima facie case existed.  Second, Barba‟s defense counsel compared Juror No. 61 to just 

one other juror with a supposedly similar background -- Juror No. 57, who was White.  

Although Juror Nos. 57 and 61 were both single, they were otherwise dissimilar.  Juror 

No. 61 worked at Home Depot in customer service and had one year of college 

education, while Juror No. 57 had an AA degree and some postgraduate education and 

worked as a teaching assistant at a community college.  Third, although the prosecutor 
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asked Juror No. 61 no questions after the trial court‟s initial voir dire, the prosecutor did 

not question several other prospective White and Hispanic prospective jurors who were 

peremptorily challenged.15  We take this to mean that it was the prosecutor‟s practice not 

to question many of the jurors she planned to challenge regardless of their racial or ethnic 

identities, and it is therefore not indicative of group bias.  Fourth, the prosecutor did not 

use a disproportionate number of peremptory challenges against African-Americans.  

Instead, Juror No. 61 was the first and only African-American juror she excused.16  

Finally, the prosecutor agreed to a jury that eventually included two African-American 

members, which is a factor we may consider.  (People v. Ward (2005) 36 Cal.4th 186, 

203.)  On this record, we hold that the trial court correctly determined that there was no 

prima facie showing of a Wheeler violation. 

 

3. The Phone Tip and Jailhouse Conversation Evidence 

 

A. The Disputed Evidence and the Parties’ Appellate Arguments 

 

 After obtaining a warrant, the police recorded Barba‟s jailhouse conversations 

with various visitors.  Portions of those recordings were introduced in evidence.  The first 

was a conversation with his sister where she tells Barba that his godfather, David, “got a 

report.”  Barba answers, “I know, I know,” then said the report had been shown to 

“Gordy” and “Abel.”  When the sister says she has not seen the report, she asks to see it.  

Barba then asks whether his godfather talked to her “about that?”  When she says yes, 

 
15  These were prospective Juror Nos. 17, 28, 34, 45, 49, 58, and 63. 

 
16  The trial court decided for purposes of its analysis that it would consider Juror 

No. 7 – the subject of the prosecutor‟s third peremptory challenge – to have been 

African-American, and the parties have argued the issue on that basis.  However, the trial 

court believed that Juror No. 7, who said he was from Honduras, was in fact Hispanic.  

Because we review the trial court‟s order de novo, the trial court‟s analysis is not binding.  

Its factual findings concerning a prospective juror‟s true racial identity are relevant.  

Regardless, Barba did not contend below and does not contend on appeal that Juror No. 7 

was improperly challenged.  In short, we are dealing with a Wheeler claim as to only one 

prospective juror. 



 

44 

 

Barba says, “The person that . . . when -- I was at the house -- the person he came in 

with.”  When the sister agrees, Barba says, “Had to be.  Had to be.”  The following 

exchange then took place: 

“[The sister]:  Yeah.  I went -- I went over there because I needed 

brakes.  I went over there, and I saw him. 

“[Barba]:  It had to be.  No other -- no -- there was nobody else. 

“[The sister]:  I know, but Steve [Barba‟s defense counsel] said that 

it shouldn‟t -- 

“[Barba]:  Oh, I know because it‟s -- it‟s -- 

“[The sister]:  -- anonymous. 

“[Barba]:  Yeah, yeah. 

“[The sister]:  So -- 

“[Barba]:  But still, though, that -- that -- that -- that -- 

“[The sister]:  He‟s upset -- Gordy is upset about that.17 

“[Barba]:  That . . . just jumps, you know? 

“[The sister]:  Gordy is upset about that. 

“[Barba]:  It gave him a green light pretty much. 

“[The sister]:  Not really because you didn‟t tell him.  As long as -- I 

don‟t know, but Gordy - - 

“[Barba]:  The way it went down. 

“[The sister]:  Way after. 

“[Barba]:  I told him. 

“[The sister]:  Way after.”  

The second was a conversation between Barba and his aunt where she said:  

“When -- when you want to do -- tell them something, write it down and show it to him 

 
17  Gordy is Barba‟s brother. 
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or he writes and -- it to you here.  And that‟s it.  Don‟t -- about anything, okay.”  Barba 

replied, “No, well, about that, no one.”   

The third was a conversation with a woman named Karla where Barba said, “I 

know I got everybody behind me, you know?  I know that already.  I just feel like, damn, 

I fucked up.  It‟s like I let everybody down.” 

These conversations were admitted on the theory that they were adoptive 

admissions by Barba.  (§ 1221.)  In connection with this evidence, the court allowed a 

police detective to testify about the anonymous phone tipster who identified Barba as 

Kim‟s killer.  The court instructed the jury that the phone tip evidence was not to be 

considered for the truth of the tipster‟s statement, but was to be used solely in order to 

explain subsequent actions by the police and to explain the context of Barba‟s jailhouse 

conversations. 

In his opening appellate brief, Barba contends the trial court erred by admitting 

evidence of the anonymous phone tip because it was inadmissible to explain subsequent 

conduct by the police in response to the tip.  (People v. Scalzi (1981) 126 Cal.App.3d 

901, 907.)  He contends the jailhouse conversations were not admissible as adoptive 

admissions because there was no showing that he knew of the contents of the anonymous 

call when his conversations were recorded.  (People v. Maki (1985) 39 Cal.3d 707, 712.)  

The conversation where he told his sister he had “fucked up” and “let everybody down” 

was not admissible, Barba contends, because it is not a clear admission of anything and 

bears no relationship to the anonymous phone tip.  Respondent conceded in its brief that 

the phone tip was not admissible to explain later actions by the police and that the three 

jailhouse conversations did not qualify as adoptive admissions.  According to respondent, 

evidence of the phone tip was admissible for a nonhearsay purpose on the alternate 

ground that it explained the jailhouse conversation concerning an anonymous report, and 

that all three conversations were admissible on a ground not raised at trial:  they qualified 

as hearsay exceptions because they were statements of a party.  (§ 1220.)   

In his reply brief, Barba renews his attack on the admissibility of the phone tip to 

explain police conduct, but does not address respondent‟s contention that the evidence 
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was properly admitted to give context to at least one of his jailhouse conversations.  He 

does, however, renew his contention that there was no showing he knew of the phone tip 

when his conversations were recorded.  He also contends that respondent cannot attempt 

to justify admission of the jailhouse conversations under section 1220 because that issue 

was not raised below, and that allowing the jailhouse conversations and phone tip into 

evidence violated his constitutional witness confrontation rights under Crawford v. 

Washington (2004) 541 U.S. 36. 

 

B. The Phone Tip Evidence Was Properly Admitted 

 

The anonymous phone tip evidence was admitted in part for a nonhearsay purpose:  

to give context to Barba‟s jailhouse conversations.  It was therefore admissible on that 

basis and did not violate his constitutional witness confrontation rights.  (People v. 

Turner (1994) 8 Cal.4th 137, 189-190, overruled on another ground by People v. Griffin 

(2004) 33 Cal.4th 536, 555, fn. 5, overruled on another ground in People v Riccardi 

(2012) 54 Cal.4th 758, 824, fn. 32; People v. Cooper (2007) 148 Cal.App.4th 731, 747.)  

Because Barba referred to an anonymous report in his conversation with his sister, as 

well as to some other person he talked to about “[t]he way it went down,” we reject his 

contention that the prosecution failed to show he knew about the anonymous phone tip at 

the time of that conversation.  In any event, if error occurred at the time the evidence was 

admitted because the prosecution failed to make that foundational showing, it was 

rendered harmless because the jury was instructed that in order to consider the jailhouse 

conversations as adoptive admissions, it first had to find that Barba knew about the phone 

tip. 

 

C. The Jailhouse Conversations Were Properly Admitted 

 

Even if the trial court erred by admitting the jailhouse conversations in evidence as 

adoptive admissions, we will find no error if the evidence was admissible under 

section 1220.  (People v. Horning (2004) 34 Cal.4th 871, 898.)  Under that section, 

“[e]vidence of a statement is not made inadmissible by the hearsay rule when offered 



 

47 

 

against the declarant in an action to which he is a party. . . .”  (§ 1220.)  In order to 

qualify under section 1220, the statement does not have to be an admission, and the 

section covers all statements by a party.  (Horning, at p. 898.)  If a party has made an out-

of-court statement that is relevant and not excludable as unduly prejudicial under section 

352, the statement is admissible under section 1220.  (People v. Castille (2005) 

129 Cal.App.4th 863, 875.)18  All three jailhouse conversations meet this standard.19  To 

the extent those statements might be considered ambiguous, that affected only the weight 

to be accorded the evidence, not its admissibility.  (People v. Guerra (2006) 37 Cal.4th 

1067, 1122, disapproved on another ground in People v. Rundle (2008) 43 Cal.4th 76, 

151, which was disapproved on another ground in People v. Doolin (2009) 45 Cal.4th 

390, 421, fn. 22.) 

 

DISPOSITION 
 

The judgment is affirmed. 

 

 

 

       RUBIN, J. 

I CONCUR: 

 

 

 

  BIGELOW, P. J. 

 
18  Barba‟s trial counsel objected that the anonymous phone tip evidence was unduly 

prejudicial under section 352, but did not make the same objection as to the jailhouse 

conversations.  On appeal, Barba did not renew the section 352 objection. 

 
19  The statement that Barba knew he “fucked up” and “let everybody down” could be 

interpreted as an acknowledgement of wrongdoing.  We have some concerns about the 

conversation where Barba indicates he will write down things he wants to say, rather than 

speak them out loud.  The prosecution contended this showed a consciousness of guilt, 

while the defense contended it was ambiguous and might have reflected nothing more 

than defense counsel‟s instructions to say nothing about the case.  If error occurred in 

admitting this one statement, it is frankly so ambiguous that its admission was harmless. 
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J. Flier, Concurring 
 

 

 I concur in the judgment because People v Lopez (2012) 55 Cal.4th 569 and 

People v. Dungo (2012) 55 Cal.4th 608 require finding the admission of Dr. Reynold‟s 

testimony did not violate the Confrontation Clause. 

 

 

 

 

       FLIER, J. 



APPENDIX F











No._______________

________________________________________________________________________

IN THE SUPREME COURT OF THE UNITED STATES

2018

ANTONIO BARBA, Petitioner

v.

PEOPLE OF THE STATE OF CALIFORNIA, Respondents

________________________________________________________________________

CERTIFICATE OF SERVICE

I, MARILEE MARSHALL, a member of the Bar of this Court, hereby certify that

I have on this date served a copy of the Motion to Proceed in Forma Pauperis and Petition

for Writ of Certiorari in the above entitled case by depositing it in the mail with First-

Class postage prepaid at Pasadena, California addressed as follows:

Office of the Attorney General                United States Ninth Circuit

300 S. Spring Street           Court of Appeals

Los Angeles, CA 90013                           95 Seventh Street                                           

Attn: Mary Sanchez                                 San Francisco, CA 94103          

         

Office of the District Attorney Mr. Antonio Barba, V-97383

210 West Temple Street, Room 18-709    SATF-CSP, CORCORAN                             

Los Angeles, CA 90012                            B3-3-2U

P.O. Box 5248 

Clerk of the Superior Court Corcoran, CA 93212

C.S.F. Criminal Justice Center

210 W. Temple Street, Dept. 104 Clerk of the Court

Los Angeles, CA 90012 Second Appellate District/ Division Eight 

For Delivery to Hon. Robert J. Perry 300 S. Spring Street, Floor 2-North Tower

                                                        Los Angeles, CA 90013-1213

Dated: April 30, 2018 ____________________________

MARILEE MARSHALL 


	TABLE OF CONTENTS
	TABLE OF AUTHORITIES
	TABLE OF APPENDICES
	QUESTIONS PRESENTED
	OPINIONS BELOW
	JURISDICTION
	CONSTITUTIONAL PROVISIONS AND STATUTES
	STATEMENT OF THE CASE
	A. Trial Court Proceedings
	B. State Appellate Proceedings
	C. Federal Habeas Proceedings

	STATEMENT OF FACTS
	REASONS FOR GRANTING REVIEW: REVIEW SHOULD BE GRANTED TO ASSURE THAT THIS COURT’SPRECEDENT IS FOLLOWED BY THE STATE COURTS AND CIRCUITCOURTS AND TO ENSURE UNIFORM IMPLEMENTATION OF ITSSIXTH AMENDMENT JURISPRUDENCE.
	A. Introduction
	B. The DNA Testimony
	1. Previous Testing that Did Not Implicate Petitioner
	2. The Only Test that Purports to Implicate Petitioner
	C. Wong’s Testing and Results Were Testimonial Evidence Which WereNot Subjected to Confrontation
	D. There Can Be No Doubt that the Testimonial Hearsay Was PrejudicialAs It Was the Only Significant Evidence Against Petitioner

	CONCLUSION
	APPENDIX A
	APPENDIX B
	APPENDIX C
	APPENDIX D
	APPENDIX E
	APPENDIX F
	CERTIFICATE OF SERVICE



