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QUESTION(S) PRESENTED

Whethér ﬁhe federal district court abused its discretion denying
the Rule 60(b)(6) Motion , and then denying a Certificate of ap-
pealability ? A ‘ L :

Whether the U.S,. Couft of Appeal for the Fifth Circuit erred denying

a request for COA finding that Bell had not made a requisite showing ? _ 

. Whether there is a defect'in Bells prior federal habeas corpus uhder
docket number 02-259, and whether Bell is entitled to Rule 60(b)(6)
relief ? : o _ '



List of Parties
The parties to the proceeding are:

( ) A1 parties appear in the caption of the case en the cover
page.

( ) A1l parties do not appear in the caption of the case on
the cover page. A list of all parties to the proceeding
in the court whose judgment is the subject of this peti-
tion is as follows:

State of Louisiana, through the 24th JhdlClal District
Attorney's Office

Cleveland Bell, an individual incarcerated in the State
of Louisiana,

CORPORATE DISCLOSURE

The State of Louisiana is a body politic. The Jeffenson
Parish District Attorney's Office is a subdivision of
the State of Louisiana.
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IN THE

* SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW
[ ] For cases from federal courts:

~ The op1ni0n of the United States court of appeals appears at Appendix A
- the petition and is o o

[ ] reported at _nq 17=30035 : or,

- [ ] has been designated for pubhcatlon but 1s not yet reported or,
[1is unpublished. | |

to

The oplmon of the United States district"court appears at Appendix _B
the petition and is o _

[ ] reported at ; or

[ 1 has been designated for pubhcatlon but is not yet reported or,
[ is unpublished. : .

[ ] For cases from state courts: -
The opinion of the highest state court to review the merits appears at B
Appendix to the petltlon and is ' |

[] reported at .. ; or

[ 1 has been designated for pubhcatlon but is not yet reported; or,
[ ] is unpublished. - -

The opinion of the
appears at Appendix
[ 1 reported at ; O,

[ ] has been designated for pubhcatlon but is not yet reported; or,
[ 1 is unpublished.

‘eourt -

to the petition and is

to ‘



JURISDICTION

t ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was. Nov, 1l, 2017 . . _ 18 decid

#&] No petition'for' rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of.
. Appeals on the following date: , and a copy of the
~order denying rehearing appears at Appendix : '

[ ] An extension of time to file the petition for a writ of certidrafi was granted
to and including . . (date) on - (date)
in Application No. __A — ' :

_ The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ 1 For cases from state courts: .

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix :

[ ] A timely petition ‘fdr rehearing was thereafter denied on the following date:
: , and a copy of the Or_der denying rehearing

appeal;s at Appendix

toandincluding . (date)on __. .. (date) in
Application No. ___A__ : .

[ 1 An extension of time to file the petition for a writ of certiorari was granted

The jurisdiction of this Court is invoked under 28 U. S, C. § 1257(a).



CONSTITUTIONAL AND STA!UTORY PROVISIONS INVOLVED

Louisiana Constitutn' on Article V

‘Fed. Rules of Civil Procedure Rule- 60 (b) (5) and (6)

Federal Habeas Corpus Stamte 225h



STATEMENT OF THE CASE

This criminal matter gained its inception when Cleveland Bell was indicted
"by a jefferson Parish Grand Jury for Second Degree Murder._After trial by jury
‘Bell was convicted as charged on Mayelé, 1997 and eentenced to a term of life
imprisonment w1theut benefit of parole, probatlen or suspenSLOn of sentence,
Petltlener's convictlen was afflrmed by the Louisiana Flfth Clrcult Court of
Appeal, and hlS applicatien for wrlts and revwew were denied bv the’ Loulsiana
Suprene Court. | |

~On January 13, 2002 after exhaustlng his state court remedles, Petltloner
: flled an app’icatlon for federa1 habeas corpus rellef in U, S.-Distrlct Court
_Vfor the Eastern District of Louws1ana. Tha* applwcatlon was denied.

On Angust 1, 2016, Petitioner filed a Rule 60(b) Motion in Federal District
Court, a_leglng that his 2002 fed. writ Jjudgment should be re-opened because
rthe judgment was based on a state court Judgment that had ‘been vacated and re-
_‘considered. On Januarj 9, 2017 ,U Se Dlstrlct Court Judge Jane Triche Milasso
denied the Rule 60(b) Motien and denled a certificate -of appealablllty. The
Ceurt did grant permission to proceed in forma pauperls.

On November 1h, 2017 under docke+ mutber 17-30035 the UeSe Court of Appeal
denied Petltlener's Appllcatlen for a Certiflcate of Appea_abllitV. Now petl-

timely presents- thls appllcation £or wrltvof certiorari into this court.



REASONS FOR GRANTING THE PETITION |

This appllcatlon should be granted because the lower federam courts Judgments
are in errores the deiect in Bell's first and only 1eaeral writ application e
mains, Bell's Rule 60(b)(6) Motion is a true 60 (b) Mot*on, his allegations are

,identlcal to Schexna;der Ve Caln, # 13-30981 where the U.S. Flfth Clrcuit Court

of Appea_q granted him a certiflcate of appea.abvllty, yet denied Be11 a certi-

- ficate even though the Lssue are the same, they both concerned State v. Cordero,

1993 Se.2d 203, 204 (Lae 2008) and Bell's case was transferred back to the Loui-
siana Flffh Circuit Cour+ of Appea_ for recons*deratlon, they bmth filed Rule .
60 (b) Metions with ldentica_ issues, yet Schexnayder was treated d1fferent1y
'frem Bell. The Fifth Clrcuwt Court of Appeals granted Schexna;der a COA as to
whether his Rule 60(b) metion aﬁleged defects in the integrity of his prior
federal habeas proceedlngs ‘and as such was a true Rule 60(b) motion; and (2)
whether Schexnaner's motien under Rule 60(b), subsections (S)and (6), has

" merits. For th1s reason C1eve1and Bell argues that the Flfth Circuit Court of

Appeals erred denylng his COA.



CLAIM

THE FEDERAT, DISTRICT GOURT ABUSED ITS DISGRETION DENYING
A RULE 60(b)(6) Motion,

Bell implicates Iule €O(F)(3) and (£) . Bell ls referring to the practe

ices of thes Touisians State Fifih Uircuit Court of Appsals, exposed after

the suicide of Jerrold Peterson; the formsr Central Staff Director of tha
Louisiana Fifth Circuit Court of Appeals As noted by the United States Fifth
Clrcuit Court of Appeal in Schexnarder v, Vannoy; supra:

This case arose as z result of allegations which
came to light after the suicide of Jerrold Peter-
Son, the former Central Staff Director of the
Fifth Circuit Court of Appeal. Before his death
Peterson wrote a letfer to the Judges of the Loui-
siana Fifth Circuit where he accused them of in-
stituting & policy to circumvent Louisiana's cone
stitutional requiremsnt of three judge panels

W 1th respect to pro se prisoner post conviction
writs by having such filings submitted to one
Judge or a staff member who would issue g ruling
concerning the writ application without review by
2 three judge panel, Sse La, Const. arte V {each
State Court of Appeals "shall sit in panels of at
least three judgss sslected according to rules
adopted by the Court,"),

After Petersonts allegations wers made public
nmany state prisonerts claimed that their rights had
been violated by the couriis procedures and sought
relief from the Touisiang State Supreme Court, In
Tesponse; the Louisiana Fifth CGircuit Court of Ap-
Peals unanimously adopted an en bane resolution where
it asked the Louisiana Supreme Court %o consider re-
manding those cases to it with direction that they
be assigned to randon three Judge panels, State v,
Gordero, 993 So.2d 203, 206 (La. 2008), In its decis=
ion, on a writ application filed by a prisoner af-
fected by the alleged constitutional violations of
the Louisiana Fifth Gircuit Court of Appeal, the
La. Supreme Court adopted +the Court of Appeals re-
solution. Gordero, 993 So.2d at 205,

AL

3.




Petitionerts case was one of these remanded,

i

Oo

STANDARD OF REVIEW

1. Rule 60 {b);:
Rule 60 (b) of the Federal Rules of (Qiwvil Procedure provides:

(b) Grounds for Relief from a final Judgment; Order
Or proceedings. On motion and Just terms the cours
nay relieve a party or its legal repressntative from
a final Judgment, order, or proceeding for the folloy=
ing reasons:

1) Mistake, inadvertence, surprise; or excusabls neglect;
2) Newly Discovered evidsnce that, with reasonabls dili=-

gence; could not have besn discovered in time to nova
for a new trial under Rule 59(b)s

3) Fraud (whebsher previously called intrinsic op extrinsic),
misrepresentation, or misconduct by opposing party;

L) the judgment is void;

5) the Judgment has been satisfied, released; or discharged;
1% is based on an eariier judgment +higt has begen reversed
or vacated; or applying it prospectively is no longer equi-
table; or

65) any othar reason that Justifies relief,

A prisoner may, subsequent %o the dismissal of his 225} motion, file a petition
pursuant to Rule 60(b) of the Federal Rules of Civil Procedure, to reopen that claim,
where the pebition "atiacks not the substance of the court's resolution of g élaim
on the MGrits; but some defect in the integrity of the federal habeas proceedings,"

Gonzales v, Croshy, 5LS U,s, 52ly, 532, 125 s.0t, 2641, 162 L.Ed.2d 480 (2005),




SUMMARY OF THE ARGUMENTS

In Schexnayder v, Vannov, # 13-30981 (/2372016 ), the U,.3, Fifth Gir cuit

Court of Aippeals said:

Because the federal court has not considered
constitutional claims related to +he decision
of the Touisiana courts after the Louisiana
Suprems Court!s Judgment in State ve Gordsro,
993 So.2d 203 (La, 2008). The presant motion
is not successive; but is a true Rule 60 (b)
motion entitled to be decided,

Petitionsr's Rule 60(b) petition is nearly identical to Schexnayder v,

Vannoy, and should be treated accordingly,

bl
‘e

<

ja

et
]

7eland Bell argues that case numbsr 02-0259 should now be reopsns

[&

becauss the judgment is based upon state court judmments that have besen

reverssd; vacated, set aside and or reconsidered, 3ee State v, Cordare

So.2d 203 (La. 2008), The series of events giving rise to Cordero. supra
N L} L) 3

constltute "extraordinary circumstancast %o warrant Rule 60{b) relief,
The Cordero decision invalidated all the mentioned Judgments by ths Fifth.
Circuit Court of Appeals and the Louisiana Supreme Court decisions. Because
the federal courts Judgment from the Rastern District under docket number
02-0259 Section "Ii(3) by the Hon, Lance M, Africk on August 29, 2002 was
based upon state court Judgments by the Louisiana Fifth Gircuit Court of

Appeals that were ruled null and voidy vacated, set aside and reconsidersd

case number 02—0259 Cleveland Bell v, Burl Cain, should now be reopened.

5



In re Osborne, 397 F. 3d 277, 283 (5th Cir. 2004), noting that the "unique

circumstances" required to obtain relief from judgment under Rule 60(b) "rmot
necessarily Be evaluated on a case by case basis", There are several umisual
circumstances that give rise to this case, including the 2007 revelation that
the State Fifth Circuit Court of Appeals had vielated petitioner’s constitu-
tional rights to due process byvfailing to comply with Article V of the Loui-
siana Constitution and the Louisiana Supreme Court's 2007 and 2008 order in
Cordero remanding Cleveland Bells case to the Fifth Circuit for reconsidera-
tion and the United States Court of Appeals for the Fifth Circuit's judgment

in Louis M. Schexnayder v. Darrell Vannoy No. 13-30981 decided L/13/2016 find-

ing that the issue constitutes a true Rule 60(b) Motion and because Cleveland
Bell's petition centains nearly identical issues this Hen. Court should vacate
the lower court judgments. ¢

It is respectfully argued that Bell satisfied the standard set forth under
Rule 60(b)(6) 5 and 6. Bell's petition does not attack the substance of the
Couri's resolution or a claim on the merits. Bell's Rule 60(b) Motion alleges
a defect in the integrity of the federal habeas proceedings, Bell has shown

the required extraordinary circumstances justifying relief from the district

court judgment. The Court recognised in Kelly v. Cain No. 06-2333, 2015 WL

5714615, at %1 (E.D. La. Aug. 29, 2015) that the judgments transferred under
Cordero to the La. Fifth Circuit may be defective and worthy of reconsideration

under Rule 60(b). The facts leading up to Cordero reveal the unusual nature of



the Louisiana Supreme Court's order. Bell's case was one of the one's transe

ferred. Like the petitioner in Klapprott v. United States, 335 U.S. at 613-

1y whose ability to participate in his litigation was taken from him, Bell
had no control over how the Louisiana Fifth Circuit Court of Appeal chose to
review his case. In light of this fact, the Cordero brder to transfer cases
qualifies an extraordinary circumstance under Rule 60(b)(6). The federal dis-
trict court erred and abused its discretion denying Bell Rule 60(b)(6) re-
lief, Denial of a Certificate of Appealability

by the U.S. Fifth Circuit Court of Appeal
Wwas erroneous

To obtain a certificate of Appealability Bell rust show "that Jurists of
reason would find it debatable whether the petition sta es a valid claim of
the denial of a constitutional right and that jurists of reason would find
it debatable whether the district court was correct in its procedural ruling,

Slack v. McDaniel, 529 U.S. 473, LBl (20002). As for the procedural ruling,

the Fifth Circuit said Bell failed to show that reasonable jurists could debate
~ whether the district court's denial of his Rule 60(b) motion was an abuse of
discretion and denied Bell a COA.

The Fifth Circuit erred. The COA statute sets forth a two step process:
An initial determination whether a claim is reasonably debatable, and if so,
an appeal in the normal course, At the first stage, the only question is whe=-
ther the applicant has shown that jurists of reason could disagree with the

district courts resolution of his constitutional claims or,.sescould conclude

the issues presented are adequate to deserve encouragement to proceed further.

A defendant satisfieg~e—=



this standard by demonstrating that "jurists of reason could conclude the
district court's resolution of the constitutional claims or that Jjurists could
conclude the issues presented are adequate to deserve encouragement to proceed

further". Slack ve McDaniel 529 U.S. 473, 481, 120 S.Ct. 1595, 146 L.Ed.2d 542

(2000). Applying these principles to Petitioner's application, it is argued that
a COA should issue. Bell has dermonstrated that reasonable jurists would find
the district court's assessment of the constitutional claim debatable or wrong.
There is no precedent for the district court's conclusion, if fact Rule 60
(b) (5) provides...it is based upon an earlier judgment that has been'revefsed
‘or vacated. We know the Louisiana Supreme Court had to reverse or vacate be-
cause it ordered that it bé reconsidered under a properly constituted panel
of three judges. Cleveland Bell has been unable to find any precedent or case
~ law under Rule 60(b) which would support the district court's conclusion, re-
gardless of the findings on reconsideration, Thus reasonable Jurists could find
the district court's assessment of the issue debatable or wrong. This court's

attention is directed to Schexnayder v, Vannoy, supra which is identical to

Cleveland Bell's case and should provide guidance. This Hon. Court sent Schex=
nayder back to the District Court and significant to note here also is that
the results of the reconsideration in Schexnayder did not change and was the
same as in Bell. Schexnayder has not been dismissed and Bell's case should

not be dismissed and should be allowed to proceed.



Conclusion
For all the above and foregoing reasons, this Hone. Court should issue a
Certificate of Appealability and find the district court's resolution on the

issue wrong and/or debatable.

Respectfully submitted,

Clandlaad) BatD

Cleveland Bell (Pro Se)
# 90568 Qp f -3
La. State Prison
Angola, La. 70712

Certificate of Service
I hereby state that I have served a true and correct copy of the foregoing
application upon the district attorney's office by placing a copy of the same

in the U,S. Mail, to the Jefferson Parish District Attorneyt's Office on this
B™ day of F=o. 2018,

Cleudenml) ram

Cleveland Bgll




