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QUESTIONS PRESENTED

Would Ineffective Assistance of Counsel on appeal excuse
the prior procedural default by showing cause and prejudice
or actual innocence or for failure to develop material
facts in state <court will this <court grant certiorari
for its fundamental miscarriage of justice exception in
light of McQuiggin v. Perkins, 569 U.S. __ , 133 S.Ct.
__ , 185 L.Ed.2d 1019 (2013)?

Would a violation of the protection of Double Jeopardy
with both courts prosecuting or attempting to prosecute
the same element of the state fourth amendment, with which
failed to develop material facts in state court and denied
a full and fair hearing will this court grant certiorari
for its fundamental miscarriage of justice exception 1in
light of McQuiggin v. Perkins, 569 U.S.  , 133 S.Ct.
__, 185 L.Ed.2d 1019 (2013)?

Would being denied due process in the state court fourth
amendment with -which failure to develop material facts
and being denied a full fair hearing in state court will
this court grant certiorari for its fundamental miscarriage
of justice exception in 1light of McQuiggin v. Perkins,
569 U.s. , 133 s.Ct. __ , 185 L.Ed.2d 1019 (2013)?
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IN THE
SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue

to review the judgment below.

OPINIONS BELOW
[X] For cases from federal courts:
The opinion of the United States Court of Appeals
appearé at Appendix A to the petition and is reported at 343

Fed. Appx. 468.

The opinion of the United States district court appears
at Appendix B to the petition and is reported at civil action
# 17-00301-CG, criminal action # 08-00206-CG-N, second 2255

- Report and Recommendation.

The opinion of the United States district court appears
at Appendix € to the petition and is reported a civil action
#09-00717-CG, criminal action # 08-00206-CG-N, first 2255 Report
and Recommendation.

[X] For cases from state courts:
The opinion of +the highest state court to review
the merits appears at Appendix E to the petition and is

unpublished.

[1]



JURISDICTION

The date on which the United States .Court of Appeals
decided my case was January 29, 2018.

[X] No petition for rehearing was timely filed in my case.

This court has jurisdiction under statute 28 U.S.C. §
1254(1) to review the denial of this (COA) dated January 29,
2018, for the second or successive petition 28 U.S.C.S. § 2255.
The Petitioner Dbelieves that this (COA) has the. public
importance to justify deviation from normal appellate practice.
The statutory provision believed to confer on this court
jurisdiction to review on a writ of certiorari the judgment
of this (COA).

[X] For cases from state courts:

The opinion of the highest state court to review the merits
appears at Appendix E to the petition and is [X] unpublished.

The date on which the highest state court decided my case
was on January 27, 2009. A copy of that decision appears at
Appendix E.

This court has jurisdiction under '28 U.S.C. § 1257(a)
to review the state court judgment in this case on a writ of
certiorari. The state case has a vital role in this petition
a fundamental miscarriage of justice would occur., The state
court held a hearing on May 8, 2008, on a fourth amendment
claim, the proceeding was denied an opportunity to be reviewed
by the state fact finding court or be reviewed by the state
appellate court. A full and fair hearing was denied because
of an wunconscionable breakdown was caused by the federal
district court of the United States district court for the
Southern District of Alabama.



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Fourth Amendment - The right of the people to be secure in their
persons, house, papers, and effects, against wunreasonable
searches and seizures, shall not be violated, and no warrants
shall issue, but upon probable cause, supported by oath or
affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.

Fifth Amendment - Person cannot be required to answer for
capital or otherwise infamous offense unless a grand jury issues
and indictment or presentment, subjected to double jeopardy,
compelled to engage in self-incrimination on a criminal matter,
deprived of life, liberty, or property without due process of
law, or deprived of private property for public use without just
compensation.

Sixth Amendment - Guaranteeing in criminal cases to the right
to a speedy and public trial by jury, the right to be informed
of the nature of the accusation, the right to confront
witnesses, the right to effective assistance of counsel, and the
right to compulsory process for obtaining favorable witnesses.

Statute 28 U.S.C. § 1254(1) - Cases in the courts of appeals may
be reviewed by the Supreme Court by the following methods (1)
by writ of certiorari granted upon the petition of any party to
any civil or criminal cases, before or after rendition of
judgment or decree.

Statute 28 U.S.C. § 1257(A) - final judgments or decree rendered
by the highest court of a state in which a decision could be
had, may be reviewed by the Supreme Court by writ of certiorari
where the validity of a statute of any state is drawn in
question on the ground of its being repugnant to the.
Constitution, treaties, or laws of the United States, or where
any title, right, privilege, or immunity is specially set up or
claimed under the constitution or the treaties or statutes of,

or any commission held or authority exercised under the United
States.

Federal Rule of Criminal Procedure 11 § (b)(1)(H) - (b)
considering and accepting a guilty or nolo contendere plea. (1)
Advising and questioning the defendant before the court accepts
a plea of guilty or nolo contendere, the defendant may be placed
under oath. And the court must address the defendant
specifically in open court during this address, the court must
inform the defendant of and determine that the defendant
understands, the following: (H) Any maximum possible penalty
including imprisonment, fine, and term of supervised release.

[3]



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED Continued

Federal Rule of Criminal Procedure 11 (b)(1)%%B) - Considering
and accepting a guilty or nolo contendere plea. (1) Advising and
questioning the defendant may be placed under oath, and the
court must address the defendant personally in open court.
During this address, the court must inform the defendant of,
determine if the defendant understands.

28 U.S.C. § 1746 - Wherever, under any law of the United States
or under any rule, regulation, order, or requirement made
pursuant to law, any matter is required or permitted to be
supported, evidenced, established, or proved by sworn
declaration, verification, certificate statement, oath, or
affidavit, in writing of the person making the same (other than
a deposition, or an oath of office, or an oath required to be
taken before a specified official other than a notary public),
such matter may, with 1like force and effect, be supported,
evidenced, established, or proved by the unsworn declaration,
certificate, verification, or statement, in writing of such
person which is subscribed by him, or true under penalty of
perjury, and dated.

[4]



STATEMENT OF THE CASE

What constitutes an opportunity for a full and fair
vlitigation in a state court fourth amendment proceeding?
"Failure to develop material facts in state court." In light of
McQuiggin v. Perkins, 569 U.S. __ , 133 S.Ct. 1924, 185 L.Ed.2d
1019, 1031-32 (2013). The United States Supreme Court
miscarriage bf justice exception overcomes various procedural
defaults, these include successive petitions asserting
previously rejected claims, also abusive petitions asserting in
a second petition claims that could have been raised in a first
petition. See McQuiggin, 569 U.S. __ , 133 S.Ct. 1924, 185
L;Ed.Zd 1019, 1031 (2013). This case started on February 25,
2008, with a state search and seizure. The state jailer with the
state cdmplaint of the charges Edwards was arrested for. The
jailer signed a writ of habeas corpus ad prosequendum and
allowed Edwards to be transferred without comity with the state
district attorney or state district judge. The district court
denied the second 2255 on procedural grounds and the appeals
court lack of subject-matter jurisdictiﬁn. The 2255 issues are
to excuse the prior procedural default by establishing cause and
prejudice or actual inmoceneer See Bousley v. U.S., 523 U.S. 614,
118 S.Ct. 1604, 140 L.Ed.2d 828, 840 (1998), or establish cause
and prejudice for failure to adequately develop material facts
in the state court fourth amendment proceeding. See Keeney v.
Tamayo—-Reyes, 504 U.S. 1, 33, 112 S.Ct. 1715, 118 L.Ed.Zd 318,
331 (1992). |

5]



Petitioner is contesting in the second 2255 with the first
question of ineffective assistance of counsel on' the appeal
where a convicted person can show cause and prejudice to excuse
the procedural default or actual innocence or petitioner Edwards
show that material facts were not adequately developed in thé
earlier state court proceedings. In the first hearing in federal
district court, Edwards informed his first counsel, Larry Moorer
of the state proceeding having started in the state court on the
state fourth amendment proceeding at the evidentiary hearing.
The. appeal counsel did not appeal anything from the evidentiary
hearing transcripts or trail transcripts. On page 3, line 23 of
the evidentiary hearing transcripts aﬁd on page 4, line 1
through line 3 - Edwards informed his counsel, Larry Moorer,
about the state court's proceeding starting on May 8, 2008, and
that he was awaiting to go back to state court. Also at the
evidentiary hearing it was a plea agreement offered in return
of a plea of guilty. On page 12, line 4, of the Evidentiary
Hearing trapscripts, the Petitioner's rights under federal Rule
11 Section (b)(1)(H) were violated. The judge asked counsel
Moorer did he inform his client of the amount of time the
Assistant United States Attorney offered if his client pled
guilty. This caused Edwards to proceed to trial when the federal
district court'stafted a second prosecution. At trial on page
29, 1line 19-25, the —court stated it would not allow the
defendant to go behiﬁd thé seafch warrant or attack the legality

of the search. On page 94, line 19, the court (judge) stated

[6]



"well, its not going to be an issue and I'll instruct the jury.
Stay éway from the search warrant on motion to suppress." Also
the two officers that searched the residence, officer Fitch as
the arresting officer and officer Myers as the second officer,
had two different testimonies of the whereabouts of the search
warrants. On page 81, line 8-15, officer Fitch testified the
search warrant was inside the residence when Edwards arrived and
was placed wunder arrest. The petitioner objected to that
testimony. Officer Myer, testified they went back to the office»
to make copies and that it was not inside the residence when
Edwards was placed wunder arrest.' To the second question,
appellate counsel failed to appeal the protection from violatién
of double jeopardy. The state fourth 'amendment> proceeding
started on May 8, 2008, while awaiting 'in state custody, the
federal court indicted on May 29, 2008 and used a writ of habeas
corpus ad prosequendum to transfer Edwards to federal court on
July 2, 2008 without'comity With the state court officials. The
federal court €mpaneled a jury on September 29, 2008 and held
trial on October 14, 2008. Edwards' contesting é vioiation of
double jeopardy started when the federal jury was émpaneled
before being convicted at the federal trial. 6n December 9,
2008, the state district attorney issued a subpoéna for the
scheduled hearing on Janu;ry 27, 2008. The state court nolle
prosequi the state proceeding on January 27, 2009. Both cournts
with the same element in the charge was punishing twice or

attempting a second time to punish criminally. The.state fourth

[&]



amendment proceeding waé denied a full and fair hearing and
failed to develop the material facts in the state -.fourth
amendment proceeding. A Petitioner's failure to develop a claim
in state court proceeding will be excused and a hearing mandated
showing a miscarriage of justice would result from failure to
hold a federal evidentiary hearing. To the third question, the
appeal counsel failed to appeal being denied due process in the
state fourth amendment proceedings. The Petitioner was denied
a full and fair hearing if the state fourth amendment proceeding
denied an 'opportunity to develop material facts in that
proceeding in which the state provided the process but the
federal district pfécluded Edwards from utilizing that
opportunity. Denied due process where a Petitiéner's failure to
develop a claim in a state court's fourth amendment proceeding
will be excused and a hearing mandated showing a miscarriage of
justice would result from failure to hold a federal evidentiary

hearing.



REASONS FOR GRANTING PETITION

The Petitioner Edwards contesting to the Supreme Court of
the United States to liberally construe pro se findings and hold
a less stringent standard than formal proceedings than drafted
by lawyers. See Estelle v. Gamble, 429 U.S. 97, 97 S.Ct. 285,
50 L.Ed.2d 251, 261-62 (1976). Edwards contesting this petition
has national importance that will affect millions of people the
exercising due diligence contesting the fundamental miscarriage
of justice in -this Petition where material facts were not
allowed to develop in a state fourth amendment proceeding. A
state fourth amendmént proceeding was not allowed an opportunity
to be full and fair. See Stone v. Powell, 428 U.S. 465, 96 S.Ct.
30372, 49 L.Ed.2d 1067, 1077 (1976). State courts, federal
district courts, federal appeals courts, and the Supreme Court
of the United States have all ruled consistently on "Stone v.
Powell, full aﬁd fair state court fourth amendment proceeding."
The state court in the district court of Choctaw County of
Alabama, prévided the process but the petitioner was precluded
from utilizing that process from an unconscionable breakdown
caused by the federal district court of the Southern District
of Alabama. See Boyd v. Mintz, 631 F.2d 247 (3rd Cir. 1980). In
Stone v. Powell, the court held the state court provided the
opportunity irrespective of whether the Petitioner avails
himself the opportunity. The state court, like federal courts,
have a constitutional obligation to safeguard the Petitioner's

liberties and to uphold federal law. The Petitioner shows that

[9]



a fundamental miscarriage of justice would occur from failure
to entertéin these claimé. The miscarriage’of justice exception
survived the passage of the Anti-terrorism And Effective Death
Penalty Act of 1996 (AEDPA). statute of limitations.

The Petitioner is showing a substantial showing of the
denial of a constitutional right, by demonstrating that a
reasonable jurist would find the éppeals court decision
debatable or wrong, or when the appeals court denies a‘habeas
petition on procedural grounds without reaching the prisoner's
underlying constitutional c¢laim. A (COA) should issue if the
petitioner shows, at leasg that jurists of reason would find it
debatable whether the appeals court was correct in its
procedural ruling, or that the issues are adequate to deserve
~encouragement to proceed further. Seé Slack v. McDaniel, 529
U.S. 473, 120,S.€6.51895,1746 ,L1Ed.2d%5427 555 (2000).

In the moét recent United States Supreme Court certificate
of appealability (COA) case, Buck v. Davis, 580 U.S. ., 137
S.Ct. ___, 197 L;Ed.Zd 1 (2017), the Supreme Court of the United
States held that "issuance of (COA's) should not be rare such
issuance ought be fairly common-place." The Supreme Court of the
United States ruled that in determining whether or not to issue
a (COA) a court is confined td a "limited scope of analysis.".
That is, the (COA) determination must be made exclusively on the
basis of the (COA) criteria, not on the merits of a petitioner's
substantive claim.

The high court wrote: "At the first stage, only question

[ 1000



is whether the applicant has shown that jurists of reason could
disagree with the  appeal court's resolution - of his
constitutional claims or could conclude the issues presented are
adequate to deserve encouragement to proceed further."
Petitioner is entitled to a COA because jiurists of reason
could disagree with the district court and the appeals court
determination that several decisions have found that a
fundamental miscarriage of justice, as is present in
petitioner's case, is a proper basis for overcoming procedural
default and/or proceeding with a successive habeas petition. In
light of existing case 1law, petitioner's claim is deserving of
further conside;ation. )
Edwards shows cause, for failure to develop facts in the
"state court proceedings, and prejudice resulting from such
failure. Failure to hear the <c¢laim would -constitute a
fundamental miscarriage of justice. A federal court may hear the
merits of a successive or procedurally defaulted claim if
failure to hear the claim would Vconstitute a miscarriage of
justice. See Sawyer v. Whitley, 505 U.S. 333, 112 S.Ct. 251%,
120 L.Ed.2d 269, 279 (1992). On page 2 of 12 in the second 2255
the magistrate judge in the third paragraph stated in the report
and recommendation issued August 9, 2011, these claims were
procedurally barred as already been raised and rejécted on
direct appeal. On page 5 of 15, the same magistrate judge stated
in the first magistrate report and recommendation in the first

paragraph, the third sentence starts by stating "Accordingly,

[17]
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any grounds raised here that could have been raised on appeal
are procedurally defaulted unless Edwards can establish cause
and prejudice excusing his default or establish his .actual
innocence of the crime. Actual innocence is.alike a petitioner
failing to develop facts in a state court fourth amendment
proceeding. A habeas petitioner will be ‘excused and a hearing
mandated if he can show a fundamental miscarriage of justice
would result from failure to hold a federal evidentiary hearing.
See Keeney v. Tamayo-Reyes, 504 U.S. 1, 112 S.Ct. 1715, 118
L.Ed.2d 318, 330-31 (1992). Miscarriage of justice exception
serves as an additional safequard against suffering an
uncohstitutional loss of liberty. See Stone v. Powell, 428 U.S.
465, 96 S.Ct. 3037, 49 L.EAd.2d 1067 (1976). On page 8 of 15 of
the first magistrate report and recommendation, it states it's
clear that an offer was presented to Edwards, but it did not
specify the precise term of imprisonment. This was the violation
of Rule 11 section (b)(1)(H) in the evidentiary hearing. On page
11 of 15 in the first magistrate report and recommendation the
magistrate states Edwards proffered copies of the state court
proceedings, and neither Edwards nor his habeas counsel
identifies or describes how any part of the state court records
are relevant fo the federal case. On page 12 of 15 in the first
paragréph, it states the Petitioner failed to establish how any
hearing in state court could be bindingron the United States
federal district court, which was not a party to the state court

action. The petitioner is contesting the federal district court

[(12]



caused an unconscionable breakdown in the state court fourth
amendment proceeding. Edwards is contesting the federal
prosecutor's use of the state jailer with the complaint of the
charges to indict and transfer Petitioner with a writ of habeas
corpus ad prosequendum. A writ of habeas corpus ad prosequendum
is used to transfer a petitioner by borrowing from one sovereign
to another sovereign and then returned. The Supreme Court of the
United States applied the fundamental miscarriage of justice
exception to overcome various procedural, failing to develop
facts in state court was one of them. See McQuiggin v. Perkins,
569 U.S. 133 S.Ct. 1924,{185 L.Ed.2d 1019, 1031-32 (2013). On
page 11 of 15, in the eighth ground, denial of a right due to
process in the first magistrate report and recommendation,
states the state court nolle prosequi on January 27, 2000.
Edwards contesting both court's was prosécuting the state fourth
amendment proceeding between the dates df May 8, 2008 until
January 27, 2009 in with which had the same element in the
charge. In the Petitioner's appeal on page 1 of 5 in the first
paragraph tﬁe appellate counsel appealed only that the district
court should have granted the motion for suppression because the
officers exceeded the scope of the search warrant. Edwards is
contesting that none of these questions were raised in the
appeal. Thére was no communication between counsel and client
on what issues would be at a advantage or disadvantage if
appealed. The Petitioner is contesting that a fundamental

miscarriage of justice is being ignored.

[13]



The record that supports these issues were not appealed.
Edwards establishéd cause andvprejudice or actual innocence is
alike the miscarriage of justice exception for failing to
develop material facts in the state court fourth amendment
proceeding. Edwards prays that the Supreme Court of the United
States review these claims on the merits to find that habeas
relief is ig this petition and prays this court is effective to
correct the federal district court mistakes to show this (COA)
should be granted for the denial of these constitutional rights,
and these issues deserve encouragement to proceed further by
sanctioning the exercise of this court's supervisory power.

The Supreme Court of the United States re?ersed and
remanded "Sanders" second 'and successive 28 U.S.C. § 2255,
stating that the ends of justice would be served by a
redetermination of the grounds on different factual allegatioﬁs
or by different legal arguments of fact that support a claim for
habeas relief. In Sanders v. U.S., 373 U.S. 1, 83 S.Ct. 1068,
10 L.Ed.2d 148, 161-62 (1963) the Supreme Courtstated "Identical
grounds may often be proved by different factual allegations or
supported by different legal arguments or couched in different
language of' vary in immaterial respecps." The government
interfered with the state court fourth amendment proceeding
using a writ of habeas corpus ad prosequendum without comity
with the state court officials. This in a variant case in with
which deserves the same redetermination and encouragement to

proceed further.

[18]



This case started in the state court on Febrﬁary 25, 2008.
The State District Attorney motioned the Court for a continuance
for the schéduled preliminary hearingon 4/23/2008 for the State
Fourth Amendment search and seizure. The motion was granted for
the lab report that was not available. Edwards' state counsel
motioned the court for a bond reduction on 4/9/2008. The motion
was granted’on 5/8/2008. Still in physical custody of the state,
the federal court indicted and transferred Edwards to fedéral
court with a writ of habeas corpus ad prosequendum. The petition
for writ of habeas corpus ad prosequendum was granted on
5/17/2008. The detainee's initial appearance in the district
court was scheduled for 7/2/2008 at 2:00 p.m. The writ of habeas
corpus ad prosequendum ordered that. the detainee remain in
"federal custody from initial appearance through final
disposition of federal charges in contradiction to the court's
prior order releasing him from federal custody. See, U.S. vV.
Blas, LEXIS 135283 (11th Cir. 2013). The writ of habeas corpus
ad prosequendum 1is used to borrow a petitioner from one
sovereign to another and then returned. During Edwards' first
hearing on 8/8/2008 in federal court, Edwards' counsel was Larry
Moofer. Edwards did inform counsel of his ongoing state Fourth
Amendment proceeding. Pages and 1line numbers are from the
Evidentiary Hearing transcripts.

-Page 3 - Line 23 - Mr. Moorer: He asked me

something on the state book or something 1like
that. He said that's entirely different from what

[15]



I'm doing. That this should be a state case and
I tried to - Page 4 - Line 1 - explain to him how
the federal took over this case, that the federal
pre-empts state. I tried to explain that to him.
Page 4 - Line 3 - Mr. Moorer: And he said no, and
what I'm telling him is not what he has been told
by the state people, that this should be a state
case. My state Attorney told me that they should
have not moved me with the state proceeding had
already started.

The Petitioner's State Fourth Amendment Claim was not full
and fair. See, Stone v. Powell, 428 U.S. 465, 96 S.Ct. 3037, 49
L.Ed.2d 1067, 1077 (1976). A full and fair consideration by the
fact-finding court, and at least the availability of meaningful
appellate review was not allowed. See, Young v. Jones, LEXIS
30740 (11th Cir. 2015). A federal petitioner may escape the rule
articulated in Stone v. Powell on the basis of claim by reason
of an unconscionable breakdown in the underlying process. Sece
Davis v. Jones, 441 F.Supp.2d 1138 (11th Cir. 2006). The federal
court held a hearing for the motion to suppress on 8/8/2008, and
then held a trial on 10/14/2008.

The State District Attorney filed a subpoena ordering
Edwards back to State Court for a scheduled hearing on
12/17/2008. The state court continued their prosecution. Edwards
is contesting the right of due process that was denied in the
state court. The state provides the process but in fact the
defendant is precluded from utilizing it by reason of an
unconscionable breakdown in that process. See Boyd v. Mintz, 631

"F.2d 247 (3rd Cir. 1980). The federal court caused the

unconscionable breakdown in the state Fourth Amendment Claim

[16]



with the writ of habeas corpus ad prosequendum by borrowing the
Petitioner from the state court. See Boyd v. Mintz, 631 F.2d 247
(3rd Cir. 1980). fhe writ ordered Edwards to be transferred to
federal court before having a full and fair hearing. See Stone
v. Powell, 427 U.S. 465, 96 S.Ct. 3037, 49 L.Ed.2d4 1067, 1077
(1976). The appeal counsel did not appeal any record except for
the hearihg heldvfor the motion to suppress. At this hearing,
the counsel failed to contest the Fourth Amendment violation.
The two officers that searched the residence testified that no
one was homé at the time of the search. They testified they
physically forced their way in while Edwards was absent.
}Payton v. New York, 445 .S. 573, 100 s.Ct. 1371, 63 L.Ed.2d
639 (1980), requires a two-part inquiry with the Fourth
Amendment proscription of unreasgnable searches. First, there
must be a reasonable belief that the location to be searched is
the suspect's dwelling, and second, the police must have reason
to believe that the suspect is within the dwelling. As to the
second prong, courts must be sensitive to common sense factors
indicating a resident's presence. Id. at 661. The arresting
officer testified no pérson or no officer was reported té be in
danger. U.S. v. Edmondson, 791 F.2d 1512 (11th Cir. 1986). There
were no exigent circumstances.
Edwards aéked counsel (Jones) to <contest the Fourth

Amendment right, but Jones did not. The Fourth Amendment

provides "the right to be secure in one's person, papers, house,

and effects." Jones failed effective assistance of counsel at
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the hearing for the motion to suppress. Jones would not contest
Eanrds' Fourth Amendment right. At trial and before .trial the
Petitioner requested another counsel and the courf- turned
Edwards down. Edwards had to contest his Fourth Amendment
‘rights, and found out the officers had two different testimonies
of the whereabouts of the search warrant. The search warrant was
not on the premises. See Payton v. New York, 445 U.S. 573, 100
sS.Cct. 1371, 63 L.Ed.2d v639, 647 (1980). The Petitioner was
therefore forced to contest his right at trial as his own
counsel and had Jones as standby.

At the beginning of the trial, the judge asked Edwards whaf
he was going to contest to the jury. The petitioner stated his
Fourth Amendment right, to be secure on one's person, papers,
houses and effects. Therefore, the page and lines numbers are
from the trial transcript:

Page 29 - lines 19-25 - The Court stated it would
not allow the defendant to go behind the search
warrant or attack the legality of the search. Page
94 - Line 19 - the Court "wWell, it's not going to
be an issue and I'll instruct the jury. Stay away
from the search warrant on the motion to
suppress."

The Court's instructions prevented jurors from giving
meaningful consideration to the constitutionality of the Fourth
Amendment right. See, Abdul-Kabir v. Quarterman, 550 U.S. 233,
127 S.Ct. 1654, 167 L.Ea.Zd 585, 604 (2007). The Court would not
allow the jury to rule on the legality of the search or the

legality of the execution of the search warrant. The jury

instructions at the federal trial denied Edwards' right to due
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process. Also, the two officers at the residence - Officer_Fitch
as the arresting officer and Officer Myers as the second officer
- had two different testimonies about the whereabouts of the
search warrants. The officers' testimony follows, the page and
line number from the triél transcript:

Page 81 - Line 8 - Edwards: Did you have a search
warrant to get to show the Defendant at the time?
- Line 14 - Officer Fitch: It was inside your
residence as we placed you under arrest. - Line
15 - Edwards: No, excuse me, I object to that.

Page 103 - Line 25 - Officer Myers: We made a copy
of the search warrant itself because we had
forgotten to make a copy of the search warrant in
which is required by law and we had forgotten to
make a copy to leave for the Defendant. So that's
why we went back to the office to make a copy. -
Page 104 - Line 5 - Edwards: So did y'all haven't
left no copy or nothing in the house at the time?
~ Line 7 - Officer Myers: Not at the time, because
we were still in control of the scene - Redirect
Examination U.S. Attorney - Page 106 - Line 16 -
- Mr. May: When officer was it Watson that left
to get copies of the search warrant? - Line 18 -
Officer Myers: That's correct - Line 22 - Mr.
May: And a copy of the search warrant -then
eventually was left in the Defendant's residence.
- Line 2 - Officer Myers: It was.

Officer Fitch, the first officer, testified the search
warrant was inside the residence when Edwards arrived and was
placed under arrest. The Petitioner objected to that testimony.
The second officer, Myers, testified they went back to the
office to make a copy and that it was not inside the residence
when Edwards was placed under arrest.

Question One: Would Ineffective Assistance of Counsel on
Appeal by showing cause and prejudice, actual innocence or by

showing cause and prejudice for failure to develop material
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facts in state court, will this court grant writ bf certiorari
for it's fundamental miscarriage of justice exception?

A ‘convicted person can show cause and prejudice from
ineffective assistance of counsel, a violation of the Sixth
Amendment, on the appeal to excuse procedural default or actual
innocence or show that material facts were not aaequately
developed in the earlier state court proceedings. A fundamental
miscarriage of justice would result from failure to hold an
Evidentiary Hearing. See U.S. v. Nyhuis, 211 F.3d 1340 (11th
Cir. 2000).

The Petitioner informed his first counsel, Larry Moorer,
of the state proceeding having started in the state court on the
state Fourth Amendment proceeding at the evidentiary hearing.
The appeal counsel did not appeal anything from the evidentiary
hearing transcripts or trial transcripts. Counsel's failure to
do so was- the product of the appeal counsel's ignorance or
oversight, not a deliberate tactic. See, Murray v. Carrier, 477
U.S. 478, 106 s.Ct. 2635, 91 L.Ed.2d 397, 410 (1986). The
appellate counsel, Richard Shields, did not consult with Edwards
before appealiné,his case. Shields only appealed'the hearing
from the motion to suppress. At the hearing, motion was denied,’
and Shields did not contest the state' court Fourth Amendmeht
claim. Out of the evidentiary hearing transcripts - on page 3,
line 23, and on page 4, line 1 through page 4, line 3 - Edwards
informed his counsel, Larry Moorer, at the first hearing in

federal court about the state court's proceedings starting on
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5/8/2008, and that he was awaiting to go back to state court.
While still in physical'custody of the state at the county jail,
the federal court used a writ of habeas corpus ad prosequendum
to transfer Edwards to federal custody.

The federal court started a second prosecgtion on the same
Fourth Amendment claim which had the same elements as that which
was started on 5/8/2008, in the state court. Edwards was being
criminally punished twice, as the state court was still
attempting its prosecution. This placed Edwards in violation of
Double Jeopardy. See Helvering v. Mitchell; 303 U.s. 391, 82
L.Ed. 917, 922 (1938).

A state Fourth Amendment claim proven not allowed to be
full and fair, federal habeas relief may be granted. The state
court continued its proceeding with two scheduled trail
heérings:‘one on 12/17/2008, and the second on 1/27/2009. see
Davis v. Jones, 441.F.Supp.2d 1138 (11th Cir. 2006).

At the evidentiary hearing it was a plea agreement offered
in return of a plea of guilty. Oﬁ page 12, line 4, of the
Evidentiary Hearing transcripts, the Petitioner Edwards' rights
under Rule 11 Section (b)(1)(H) were violated. This federal rule
provides the Petitioner the right to know any maximum possible
penalty, including imprisonment, fine, and term of supervised
release. The appeal counsel failed to appeal the offer. See

Missouri v. Frye, 566 U.S. 134, 132 s.Ct. 1399, 182 L.Ed.2d 379,
392 (2012).

Also Edwards was denied due process in federal court at
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trial when the court stated it would not allow the defendant to
go behind the search warrant or attack the legality of the
search, and the court stated it would instruct the jury to stay
away from the search warrant on the motion to suppress, see
Abdul-Kabir v. Quarterman, 550 Uu.s. 233, 127 s.Ct. 1654, 167
L.Ed.2d4 585, 608 (2007), and at any time prior to the trial and
the jury issuing the verdict, the forced entry while Edwards was
absent or that the search warrant was not on the premises at the
‘time Edwards arrived back home, was not appealed.

In the appeal, Shields filed that the officers exceeded the
scope of the search warrant. By, "consult" the court means
advising the person about the advantages and disadvantages of
making a reasonable effort to discover a «client's wishes.
Edwards' counsel's failure to consult with him itself
constitutes deficient performance. See. Roe v. Flores-Ortega,
528 U.S. 470, 120 s.Ct. 1029, 145 L.Ed.2d 985, 996-97 (2000).
The claims being raised here have merit that is supported by the
record. See, Jones v. Barnes, 463 U.S. 745, 103 S.Ct. 3308, 77
L.Ed.2d 987, 991 (1983). A constitutional requirement of
substantial equality and fair process can only be attained where
counsel acts in a role of an active advocate on behalf of his
client. See, Anders v. California, 386 U.S. 738, 87 sS.Ct. 1396,
18 L.EA.2d 493, 498 (1967). A person whose counsel is unable tp
provide effective representation is in no better position than
one who has no counsel at all. See, Evitts wv. Lucey, 469 U.S.

387, 105 S.Ct. 830, 83 L.Ed.2d 821, 830 (1985). Appeal counsel
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filed a frivolous appeal. He did not appeal anything from the
recora. See McKnight v. General Motors Corp., 511 U.S. 659, 114
S.Ct. 1826, 128 L.Ed.2d 655, 657 (1994).

In light of all the evidence, it is more likely than not
that no reasonable jury would have convicted Edwards. Shields
deficient performance prejudiced his client starting with the
procedural right in the state court to develop the facts in the
state court proceeding. The state court must afford a person a
full énd fair hearing on his claim, so must the person afford
the state a full and fair opportunity to address and resolve the
claim on the merits. See Keeney v. Tamayo-Reyes, 504 U.S. 1,
112, s.c¢t. 1715, 118 L.Ed.2d 318, 329 (1992).

Edwards presented to'the federal court records showing the
state court started on the 5/8/2008 bond hearing, and continued
with £w6 scheduled trial hearings on 12/17/2008 and on
1/27/20009. t

Due Process of Law is a flexible term for the compliance
with the fundamental rules for fair and orderiy legal
proceedings and to have a fair and impartial jury. The federal
prosecﬁtor; started a ‘second prosecution on the samei Fourth
Amendment prbceeding. Double Jeopardy is written in terms of
pptential or risk of trial and conviction, not punishment. Breed
v. Jones, 421 U.Ss. 519, 95 s.ct. 1779, 44 L.Ed.2d 346, 356
(1975). Both: courts used the ~same elements in the twd
proceedings. This placed Edwards in violation of double jeopardy

in that he was being punished twice or attempting to be punished

-
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twice criminally for the same offense. See, Helvering v.
Mitchell, 303 U.S. 391, 82 L.Ed. 917( 921 (1938). Edwards was
placed in jeopardy when the federalljury was empaneled at the
jury selection before being convicted at federal trial while the
state éroceeding continued. See, Crist v. Bretz, 437 U.S. 28,
98 s.Ct. 2156, 57 L.Ed.2d 24, 31 (1978). The constitutional
p;ohibition against double jeopardy was designed to protect an
individual from beinglsubjected to the hazards of trial and that
no man is to be brought into jeopardy of his 1life more than once
for the same offenée. See, Green v. U.S., 355 U.S. 184, 78 SiCt.
221, 2 L.EAd.2d 199, 204 (1957).

Also at the evidentiary hearing when the court questioned
the petitioner under Rule 11 (b) (1) advising and questioning the
defendant, the petitioner was placed under oath the court
informed and determined the petitioner understood each section
under Rﬁle 11. The Petitioner's counsel Larry Moorer was
ineffective, the counsel has the duty to communicate formal
offers from the- prosecution to accept a plea on terms and
conditions that may be favorable to the accused. See Lafler v.
Cooper, _556 U.s. 156, 132 s.Ct. 1376, 182 L.Ed.2d 398, 407
(2012). At the federal trial, the court would not allow Edwards
fo contest the legality of the search warrant or attack the
legality of the search and the court instructed the jury not to
rule on the search on fhe motion to suppress. The petitioner
Edwards is contesting that the jury was not given an opportunity

to consider the element of the proceeding beyond a reasonable
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doubt. Due Process protects the accused ‘against conviction
except wupon proof beyond a reasonable doubt of every fact
necessary to constitute the crime with which he is charged. See
Sandstrom v. Montana, 442 U.S. 510, 99 S.Ct. 2450, 61 L.Ed.2d
39, 48 (1979).

At federal trial, the Fourth Amendment right was contested.
The right to be secure in one's person, house, papers and
effects from unreasonable search and seizure. The petitioner is
contesting he was absent during the search and the seérch
warrant was not on the premises when Edwards was arrested. The
two officers had two different testimonies of the whereabouts
of the search warrant when Edwards arrived back home. Edwards
contested the search warrant was not on the premises. The
arresting officers testified no persons' or officers' life was
put in danger, there were no exigent circumstances. A
warrantless and non-consensual entry into a person's home, and
any resulting search and seizure violates the Fourth Amendment
unless it is supported by both probable cause and exigent
circumstances. See Payton v. New York, 445 U.S. 573, 100 S.Ct.
1371, 63 L.Ed.Zd 639, 649 (1980)._

These merits are supported by the record. Prejudice is
shown here. These are solid, meritorious arguments that should
have been appealed. If appealed, Edwards is confident the
outcome would have been different in this case. See, U.S. v.
Phillips, 210 F.3d 345 (5th Cir. 2000). Counsel's deficient

performance created prejudice that was not due to any attempt

¢
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to fabricate information on the parf of Edwards, but due to
counsel's ignorance or oversight. See, Nix v. Whiteside, 475
U.s. 157, 106 s.Ct. 988, 89 L.Ed.2d 123, 129 (1986).

The page and line numbers of the testimonies from the judge
and officers are included in this motisn, and the state motions,
subpoena, court order,‘éﬁd petition of writ of habeas corpus ad
prosequendum are made part of the records to support this claim
of ineffective assistance of counsel on appeal to show cause.
" Failure to raise these meritorious issues created actual
prejudice against Edwards. The state Fourth Amendment claim was
not allowed to be full and fair, where the fact-finding
procedure employed by the state court was not adequate to afford
a full and fair hearing. A federal evidentiary hearing is
required and federal habeas relief shall be granted. Davis v.
Jones, 441 F.Supp.2d 1138 (11th Cir. 2006).

Double Jeopardy is written in terms of potential or risk
of trial and conviction, not punishment. Breed v. Jones, 421
U.s. 519, 95 s.Ct. 1779, 44 L.Ed.2d 346, 356 (1975). Both courts
were attempting to impose multiple punishments based on the same
elements of the offense, between the dates of 5/8/2008 through
1/27/2009. See, Helvering v. Mitchell, 303 U.S. 391, 82 L.EAd.
917, 922 (1938). |

The petitioner Edwards' contesting of Double Jeopardy
started when the jury was empaneled and before being convicted.
See, Crist v, Bretz, 437 U.S. 28, 98 Ss.Ct. 2156, 57 L.Ed.2d 24,

31 (1978). The petitioner was in violation of the Constitution

[26]



and Edwards' valued the right to have his state trial completed
by a particular tribunal is within the protection of the Fifth
Amendment guarantees against double jeopardy.

The court stated it would instruct the jury to stay away
from the search warrant on the Motion to Suppreés. .The
petitioner was absent when the search occurred and Edwards was
arrested with the warrant not on the premises. When the Fourth
Amendment right was contested - the right provided to one to be
secure in one's person, papers, house and effects against
uﬁreasonable searches and seizures - not to be violated, see
Payton v. New York, 445 U.S. 573, 100 s.ct. 1371, 63 L.Ed.2d
639, 647 (1980), the court not allowing the jury to rule on the
legality of the search or search warrant on the Motion to
Suppress denied Edwards' right to Due Process in the federal
court. The conviction was not proven beyond a reasonable doubt
of ever fact necessary to constitute the crime Edwards was
charged with. See Sandstrom v. Montana, 422 U.S. 510, 99 S.Ct.
2450, 61 L.Ed.2d 39, 49 (1979).

The Petitioner Edwards is confident the outcome would be
different if theée merits would have been appealed. See Glover
v. Uu.s., 531 U.S. 198, 121 sSs.Ct. 696, 148 L.Ed.2d 604, 610
(2001). These issues impose the following concerns:

The‘ﬁﬁaié eburt Fourth Amendment proceeding started with
a preliminary hearing, but was canceled and a bond hearing was
held on 5/8/2008, and the state proceeding nolle prosequi on

1/27/2009. The federal court started a second prosecution on
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7/2/2008, with an Evidentiary Hearing on 8/8/2008, for the
Motion to Suppress on 8/28/2008, trial on 10/14/2008, and
sentencing hearing on 2/13/2009. Contesting the state Fourth
Amendment Claim, a full and fair hearing was denied because of
an unconscionable breakdown in the state proceedings, caused by
the federal court using a writ of habeas corpus ad prosequendum
to order Edwards to be transferred from state custody to federal
custody. See Stone v. Powell, 428 U.S. 465, 96 sS.Ct. 3037, 49
L.Ed.2d 1067, 1077 (1976).

Whether by both courts attempting to criminally prosecute
‘Edwards for the same offense, with the same elements, at the
same time created a violation of double jeopardy. See Helvering
v. Mitchell, 303 U.S. 391, 82 L.EA. 917, 922 (1938).

Whetherbhabeas relief shoula be granted. Where a full and
fair opportunity to litigate a state Fourth Amendment claim was
proven to be denied, Edwards was denied due process in the state
court. S=ze Boyd v. Mintz, 631 F.2d 247 (3rd Cir. 1980). |

Whether the federal jury instructions not allowing every
fact to be proven beyond a reasonable doubt of every fact
necessary to conStitﬁte the crime charged. Edwards was denied
due process in federal court. See Sandstrom v. Montana, 422 U.S.
510, 99 Ss.Ct. 2450, 61 L.Ed.2d 39, 49 (1979).

Whéther the legality of the search or the legality of the
execution of the search warrant was not proven beyond a
reasonable doubt, before the.court (Judge) asked the jury for

a verdict of (innocence or guilt). See Payton v. New York, 445
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U.S. 573, 100 s.Ct. 1371, 63 L.Ed.2d 639, 647 (1980).

Whether Federal Rule 11 Section (b)(1)(H) provides Edwards
the right of the amount of imprisonment. At the evidentiary
hearing when the Jjudge questioned the petitioner did he
understand the offer of the plea, the petitioner stated he did

not get the amount of time. The judge turned and asked counsel

Moorer and he stated "no" on page 12, line 4 of evidentiary
hearing transcripts. Edwards would have accepted the plea offer
had there been effective assistance of counsel and Edwards is
confident the result would havé been more favorable by reason
of a plea to a lesser charge or sentence to lesser prison time.

This created actual prejudice, these meritorious issues
worked as an unfair disadvantage to Edwards.

Edwards 1is confident that the outcome would have been
different had these issues been appealed. See Glover v. U.S.,
531 U.S. 198, 121 é.Ct. 696, 148 L.Ed.2d 604, 610 (2001).
Appellate counsel Shields made errors so serious that counsel
was not functioning as counsel guaranteed by the Sixth
Amendment. See Nix v. Whiteside, 475 .S. 157, 106 S.Ct. 988, 89
L.Ed.2d 123, 138 (1986).

Question Two: Whether a violation of the protection of
double jeopardy, with both courts prosecuting or attempting to
prosecute the same elements of the state fourth amendment, with
which failure to'develop material facts and being denied a full

and fair hearing in state court will this court grant certiorari

"for its fundamental miscarriage of justice exception?
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In the Magistrate Report,. the first habeas counsel concedes
that being prosecuted separately in state and federal court does
not violate the Constitution. The Magistrate Report cites Abbate
v, U.S., which held that a prior conviction in state court did
not bar a subsequent federal prosecﬁtion for the same offense.
Abbate, however, is not based on a state Fourth Amendment Claim.
See, Abbate v. U.S., 359 U.s. 187, 79 S.Ct. 666, 3 L.Ed.2d 729,
733 (1959). A full andv fair consideration in the context of
Fourth Amendment Claims includes "at 1least on évidentiary
hearing in a trial court and the availability of meaningful
appellate review when there are facts in dispute,- and full
considération by» an appellate court when facts are not in
dispute." See, Stone v. Powell, 428 U.S. 465, 96 S.Ct. 3037, 49
L.Ed.2d4 1067, 1077 (1976).

The case stated on 2/25/2008; with a state search: and
seizure. The staté court scheduled a preliminary hearing on
4/9/2008, for case #DC-08-177-178. The state District Attorney
motioned the court for a continuance (motion attached), on page
9 of 15 of the state records, on 4/9/2008, for the
aforementioned case.Thé grounds for said motion is as follows:
State has not received a copy of the lab report. At the hearing,
the Defendant's couﬁsel filed a motion in court for a bond
reduction (motion attached) on page 10 of 15 of the state
records, on 4/9/2008, which was granted and the bond was reduced
on 5/8/2008. The petitioner Edwards remained in physical custody

of the state, the federal court indicted Edwards on 5/2072008,
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and the federal court's granting of a petition for a writ of
habeas corpus ad prosequendum on 6/17/2008, (petition attached).
Edwards' initial appearance in the district court was scheduled
for 7/2/2008, ‘at 2 p.m. A writ of habeas corbus ad prosequendum
is only a loan of the prisoner to another jurisdiction for
criminal proceedings in the receiving jurisdiction. The federal
coﬁrt caused’ an unconscionable breakdown in the state's
proceedings. See, Causey v. Civiletti, 621 F.2d 691 (5th Cir.
1980). The federal court started a second prosedution on this
state Fourth Amendment claim. The federal court used the writ
of habeas corpus ad prosequendum without having comity with the
state court. See Davis v. Jones, 44 F.Supp.2d 1138 (11th Cir.
2006). On 12/9/2008, the sate District Attorney issued a
subpoena to order Edwards back to the state court for a}
scheduled hearing set for 12/17/2008, (subpoena attached) on
pagé 12 of 15 of the state records. On 1/26/2009, the state
district judge issued‘a pick-up order. to return Edwards to the
county jail for the scheduled hearing on 1/27/2009, (order
attached) on page 14 Qf 15 of the étate records. The double
jeopardy clause prohibits merely punishing twice or attempting
a second time to punish criminally for the same offense. See,
Helvering v. Mitchell, 303 U.Ss. 391, 82 L.Ed. 917, 922 (1938).
See also, Reed v. Crews, LEXIS 42334 (11th Cir. 2013). Double
Jeopardy is written in terms of potential or risk of trial or
) \

conviction, not punishment. Breed v. Jones, at 356.

The state continued to attempt its prosecution on thé
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on the claim, while being denied a full énd fair hearing on the
State Fourth Amendment Claim. The state court provides the
process but in fact the defendant is precluded from utilizing
it by reason of an unconscionable breakdown in that process.
See, Bovd vwv. Minfz, 631 F.2d 247 (3rd Cir. 1980).4The state
started with a bond hearina on 5/8/2008, and Nolle Prosequi on
1/27/2009. The federal court started a second prosecution on
5/29/2008, with an Evidentiarv Hearina on 8/8/2008, Suppression
Hearina on 8/28/2008, Trial on 10/14/2008, and the Sentencina.
Hearing on 2/13/2009. Both courts had the same element in this
Fourth Amendment claim. Edwards' contestina double jeopardy
vioiation stérted when the federal jurv was empaneled before
beipq convicted at federal trial. The Petitioner valued right
to have his state trial éompleted by a particular tribunal is
within the protection of the Fifth Amendment against double
jeopardv. See, Crist v. Bretz, 437 U.S. 28, 98 sS.Ct. 2156, 57
L.Ed.2d 24, 32 (1978). The constitutional prohibition against
double jeopardv was designed to protect an individual from.béinq
subject to the.hazards of trial and that no man is to be brouqht
into jeopardvy of his life more than once for the same offense.
See, Green v. U.S., 335 U.S. 184 78 sS.Ct. 221, 2 L.Ed.2d 199,
204 (1957). A habeas petitioner's failure to develop a claim in
state court proceedinqs will be excused and a hearina mandated
showing a miscarriage of justice would result from failure to
hold a federal evidentiary hearina. Keeney v. Tamavo-Reves,

504 U.s. 1, 112 s.Cct. 1715, 118 L.Ed.2d 318, 329 (1992). This
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federal action placed Edwards in violation of the Fifth
Amendment, subjected to double jeopardy. Edwards requests an
Evidentiary Hearing.

Question three: Whether being denied due process in the
state court fourth amendment with wﬁich failure to develop
material facts and being denied a full and fair hearing in state
court will this court grant certiorari for its fundamental
miscarriage of justice exception?

The state court conducted a bond hearing on 5/8/2008, and
granted the motion to reduce the bond. The fact-finding
procedure of the state court was not allowed to be full and
fair. See Stone v. Powell, 428 U.S. 465, 96 S.Ct. 3037, 49
L.Ed.2d 1067, 1077 (1976). 1If state procedure affords the
defendant in a criminal case the opportunity to litigate the
Fourth Amendment issues, Stone precludes federal habeas corpus
.consideration of those issues, whether or not the defendant
avails himself of that opportunity. Full and fair consideration
reqﬁires consideration by the fact-finding court, and at least
the availability of a meaningful‘appellate review by a higher
state court. See, Mincey v. Head, 206 F.3d 1106 (11th Cir.
2000).

The state court pfovides the process, but in fact Edwards
was precluded from utilizing it by reason of an unconscionable
breakdown in that process. Davis v. Jones, 441 F.Supp.2d 1138
(11th Cir. 2006). The federal court caused an unconscionable

breakdown in Edwards' state court Fourth Amendment proceeding.
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Writ of habeas corpus ad prosequendum ordered Edwards to be
transferred to federal court without having comity with' the
state court. The state District Attorney issues a subpoena to
order Edwards back to state court for the hearing set for
12/17/2008 (subpoena attached), page 12 of 15 of the state
records. The state judge issued a pick-up order to return
Edwards to the county jail for the scheduled hearing on
1/27/2009, (order attached), on page 14 of 15 of the state
records. A federal habeas petitioner may escape the rule’
articulated in Stone on the basis of a denied opportunity, if
he or she is prevented from litigating a state Fourth Amendment
Claim by reason of an unconscionable breakdown in the underlying
process.

The writ of habeas corpus ad prosequendum ordered Edwards
to be transferred and the federal court started a second
prosecution on the same Fourth Amendment Claim. The federal
court indicted Edwards on 5/29/2008, held an Evidentiary hearing
on 8/9/2008, a Suppression Hearing on 8/28/2008, Trial on
10/14/2008, and a Sentencing Hearing on 2/13/2009. Both courts
were prosecuting this case at the same time between the dates
of May 2008 until January 2009. Edwards failed to develop_a full
and fair claim in the state court .in the qurth Amendment
proceeding, because of federal district court of the Southern
District of Alabama. See Boyd v. Mintz, 631 F.2d 247 (3fd Cir,
1980).

Federal habeas relief would be granted where a full and
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fair hearing was denied in state court in the Fourth Amendment
proceeding. See Stone v. Powell, 428 U.S. 465, 96 S.Ct. 3037,
49 L.Ed.2d 1067, 1077 (1976). Edwards shows that material facts
were not adequately developed in the earlier state court
proceedings because of an unconscionable breakdown in the state
court Fourth Amendment proceeding which was nbt allowed to be
full and fair. Edwards should be excused and failure to
entertain this Petition would result in a fundamental
miscarriage of Jjustice resulting from a failure to hold a
federal evidentiary hearing. See Keeney v. Tamayo-Reyes, 504

u.s. 1, 112 s.Ct. 1715 118 L.Ed.2d 318, 329 (1992).

RELIEF REQUESTED

The Petitionef Edwards prays and requests the cpurt grant
a Certificate of Appealability for the substantial showing of
the denial of constitutional rights. The Petitioner shows the
district court and court of appeals procedural ruling is
debatable and the claims deserve encouragement to proceed
further. Edwards contests Ineffective Assistance of Counsel on
the appeal to show cause and prejudice to excuse the procedural
default. U.S. v. Nyhuis, 211 F.3d 1340 (11th Cir. 2000). The
Petitioner Edwards contests habeas relief for the appeal counsel
failing to appeal the jury instructions and the.Fourth Amendment
violation, relief for failing to appeal Ineffective Assistance
of Counsel for the violation under Federal Rule 11 Section

(b)(1)(H) for the amount of imprisonment the court offered in
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)the plea Agreement, Missouri v. Frye, 566 U.S. 134, 132 s.Ct.
1399, 182 L.Ed.2d 379, 407 (2012). Relief for failing to appeal
the federal court starting a second prosecution which precluded
Edwards from utilizing the right to haveb the state Féurth
Amendment trial completed and placing Edwards in wviolation of
double jeopardy when the federal jury empaneled before being
convicted at federal trial, See Crist v. Bretz, 437 U.S. 28, 98
S.Ct. 2156, 57 L.Ed.2d 24, 32 (1978). Relief for failing to
appeal the full and fair hearing in the state court was denied.
- Edwards was denied due process in stafe court, Stone v. Powell,
428 U.s. 465, 96 s.Ct. 3037, 49 L.Ed.2d 1067, 10-77 (1976).
Failure to develop a ciaim in‘state court proceedings will be -
excused and a hearing mandated if hé can show a fundamental
miscarriage of justice would result from failure to hold a
federal evideﬂtiary heéring, _Sée Keeney v. Tamayo-Reyes, 504
Uu.s. 1, 112 s.cCt. 1715,7118 L.Ed.2d 318, 329 (1992). Edwards is
asking the United States Supreme Court to grant a COA to allow
the petitioner to appeal to show a fundamental miscarriage of
justice 1is being ignored, and this case meets the Court'é
exception on a miscarriage of justice to excuse a procedural
default on a second or successive petition in light of McQuiggiﬁ
'v. Perkins, 569 U.S. __ _, 133 S.Ct. 1924; 185 L.Ed.2d4 1019

(2013).
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CONCLUSION

This petition. for writ of certiorari contesting cause
and prejudice for ineffective assistance of <counsel on
appeal and cause and prejudice for failure to develop material
facts in the state court fourth améndment proceeding. What
constitutes a full and fair hearing in a stafe court fourth
amendment proceedings? The state fact finding court 9or
state appellate court was not allowed to review thé fourth
amendment claim because of an unconscionable breakdown
caused by the federal district court of the Southern District
of Alabama. Edwards' efforts through due diligence in this
petition for this court to liberally construe this pro
se findings and hold petitioner to a less stringent standard
than that of formal pleadings drafted by a lawyer. Edwards
prays this petition for a writ of certiorari to be granted
for meeting this court miscarriage of Jjustice exception
for a certificate of appealability to excuse the prior
procedural default. A fundamental miscarriage of Jjustice
survived the passage of the anti-terrorism and effective
death penalty act of 1996 (AEDPA) statute of 1limitations,
failure to entertain this petition would result in a fundamental
miscarriage of juétice. This petition for a writ of certiorari
should be granted for the substantive showing of the denial
of constitutional rights, and sanction to call for an exercise

of this court's supervisory power.
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Respectfully Submitted,

o e L

Taras Lafrance Edwards

Declaration Under Penalty of Perjury

; Taras Lafrance Edwards, hereby declares under penalty of
perjury and pursuant to 28 U.S.C. § 1746, that the foregoing is
true and correct to the best of my belief and knowledge.
Executed this §gi day of April, 2018.

ot P i

Taras Lafrance Edwards
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