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QUESTION PRESENTED 
 

18 U.S.C. § 924(c) criminalizes using or carrying a firearm during and in 

relation to a crime of violence, or possessing a firearm in furtherance of such an 

underlying crime. A first conviction under § 924(c) carries a five-year mandatory 

minimum penalty, while a second conviction carries an additional 25-year 

mandatory minimum. This petition presents the following question: 

Can reasonable jurists debate whether Mr. Dunnam is innocent of his 

conviction under 18 U.S.C. § 924(c) after Johnson v. United States, 135 S. Ct. 2551 

(2015) (Samuel Johnson) and Sessions v. Dimaya, 584 U.S. __, 2018 WL 1800371 

(Apr. 17, 2018)? 

 

  

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS924&originatingDoc=I94dbdb72186c11e794bae40cad3637b1&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_4b24000003ba5
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LIST OF INTESTED PARTIES 

 

There are no parties to the proceeding other than those named in the caption 

of the case.  
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PETITION FOR A WRIT OF CERTIORARI 

Phillip Dunnam respectfully petitions for a writ of certiorari to review the 

Eleventh Circuit Court of Appeals’ refusal to hear Mr. Dunnam’s claim that he is 

innocent of his conviction under 18 U.S.C. § 924(c) in light of this Court’s decision in 

Johnson. 

OPINION AND ORDER BELOW 

The Eleventh Circuit’s decision declining to address the merits of Mr. 

Dunnam’s § 924(c) claim in Appeal No. 17-14191 is provided in Appendix A.  

JURISDICTION 

The United States District Court for the Southern District of Florida had 

original jurisdiction over Mr. Dunnam’s criminal case under 18 U.S.C. § 3231 and 

jurisdiction over his civil proceeding under 28 U.S.C. § 2255. The district court 

denied Mr. Dunnam’s § 2255 motion on August 22, 2017.  Mr. Dunnam 

subsequently filed a notice of appeal in the Eleventh Circuit. The Eleventh Circuit 

denied Mr. Dunnam a certificate of appealability on his § 924(c) claim. See Appendix 

A. The jurisdiction of this Court is invoked pursuant to 28 U.S.C. § 1254(1). 

RELEVANT CONSTITUTIONAL AND STATUTORY PROVISIONS 

 18 U.S.C. § 924(c) provides in pertinent part:  

 

 (1)(A) Except to the extent that a greater minimum sentence is 

otherwise provided by this subsection or by any other 

provision of law, any person who, during and in relation to 

any crime of violence or drug trafficking crime (including a 

crime of violence or drug trafficking crime that provides for 

an enhanced punishment if committed by the use of a 

deadly or dangerous weapon or device) for which the 

person may be prosecuted in a court of the United States, 
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uses or carries a firearm, or who, in furtherance of any 

such crime, possesses a firearm, shall, in addition to the 

punishment provided for such crime of violence or drug 

trafficking crime— 

 

(i)  be sentenced to a term of imprisonment of not less 

than 5 years; 

 

(ii)  if the firearm is brandished, be sentenced to a term of   

imprisonment of not less than 7 years; and 

 

(iii)  if the firearm is discharged, be sentenced to a term of 

imprisonment of not less than 10 years. 

 

. . . 

 

 (3) For purposes of this subsection the term “crime of violence” 

means an   

      offense that is a felony and— 

 

(A)  has as an element the use, attempted use, or 

threatened use of   

 physical force against the person or property of 

another, or 

 

(B)  that by its nature, involves a substantial risk that 

physical force  

 against the person or property of another may be used 

in the   

 course of committing the offense. 

 

 18 U.S.C. § 2114 provides in pertinent part: 

(a) Assault. A person who assaults any person having lawful 

charge, control, or custody of any mail matter or of any money 

or other property of the United States, with intent to rob, 

steal, or purloin such mail matter, money, or other property of 

the United States, or robs or attempts to rob any such person 

of mail matter, or of any money, or other property of the 

United States, shall, for the first offense, be imprisoned not 

more than ten years; and if in effecting or attempting to effect 

such robbery he wounds the person having custody of such 

mail, money, or other property of the United States, or puts 

his life in jeopardy by the use of a dangerous weapon, or for a 
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subsequent offense, shall be imprisoned not more than 

twenty-five years. 

 

 28 U.S.C. § 2253(c) provides in pertinent part: 

 

(1) Unless a circuit justice or judge issues a certificate of 

appealability, an appeal may not be taken to the court of 

appeals from— 

 

(A) the final order in a habeas corpus proceeding in 

which the detention complained of arises out of 

process issued by a State court; or 

 

(B) the final order in a proceeding under section 2255. 

 

(2) A certificate of appealability may issue under paragraph 

(1) only if the applicant has made a substantial showing of 

the denial of a constitutional right. 

 

(3) The certificate of appealability under paragraph (1) shall 

indicate which specific issue or issues satisfy the showing 

required by paragraph (2). 

 

STATEMENT OF THE CASE 

On March 4, 2008, the Government charged Mr. Dunnam with one count of 

conspiracy to commit assault or robbery on a postal employee, in violation of 18 

U.S.C. § 2114(a) (Count 1); one count of assault or robbery on a postal employee, in 

violation of 18 U.S.C. § 2114(a) (Count 2); one count of assault with a dangerous 

weapon, in violation of 18 U.S.C. § 111(a) (Count 3); one count of possession of a 

firearm by a convicted felon, in violation of 18 U.S.C. § 922(g) (Count 4); one count of 

conspiring to possess and brandish a firearm in furtherance of a crime of violence, in 

violation of 18 U.S.C. § 924(o) (Count 5); and one count of possessing a firearm in 

furtherance of a crime of violence, in violation of 18 U.S.C. § 924(c) (Count 6).   
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On June 2, 2008, Mr. Dunnam pled guilty to Counts 1, 2, 4, and 6.  The 

government dismissed Counts 3 and 5.  The Court sentenced him to 60 months on 

Count 1, 110 months on Counts 2 and 4, to run concurrent with each other and Count 

1, and a consecutive 84 months on Count 6, for a total sentence of 194 months’ 

imprisonment.  

On June 24, 2016, Mr. Dunnam filed a pro se motion to vacate, set aside or 

correct sentence.  Mr. Dunnam argued that he was innocent of his conviction under 

§ 924(c) after the Supreme Court’s decision in Johnson because his predicate offenses 

of conspiracy to commit assault or robbery on a postal employee and assault or 

robbery on a postal employee were no longer crimes of violence.  The Court 

appointed the Federal Public Defender to represent Mr. Dunnam in this matter on 

June 30, 2016.     

The government filed its response to Mr. Dunnam’s pro se motion on July 8, 

2016.  The government argued that § 924(c)’s residual clause was not 

unconstitutionally vague, that Mr. Dunnam’s motion was untimely, that he 

procedurally defaulted on this claim, that § 2114(a) robbery qualifies as a crime of 

violence under § 924(c)’s use-of-force, or elements, clause, and that the dismissed 

count of assault could qualify as a predicate.   

On August 22, 2016, Mr. Dunnam filed a reply. Mr. Dunnam argued that he 

was indeed innocent of his § 924(c) conviction because Johnson invalidated § 924(c)’s 

residual clause, and none of his predicate convictions were crimes of violence under 
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the elements clause.  Mr. Dunnam also argued that his motion was timely and he 

did not procedurally default.   

On August 22, 2017, the district court entered an order denying Mr. Dunnam’s 

motion.  Citing to the Eleventh Circuit’s decision in Ovalles v. United States, 861 

F.3d 1257 (11th Cir. 2017), the district court found Mr. Dunnam’s motion was 

untimely.  The district court further found that Mr. Dunnam procedurally defaulted 

on his claim because he could not show prejudice, as his conviction for assault or 

robbery on a postal worker under 18 U.S.C. § 2114 remained a crime of violence.  

The district court went on to deny a certificate of appealability (“COA”) because Mr. 

Dunnam did not demonstrate that reasonable jurists would find the district court’s 

assessment of the constitutional claims debatable or wrong.   

Mr. Dunnam filed a Notice of Appeal on September 1, 2017, and shortly 

thereafter filed a motion for certificate of appealability.  Mr. Dunnam argued that 

reasonable jurists could debate whether he was innocent of his § 924(c) conviction 

after Johnson. On January 26, 2018, the Eleventh Circuit denied Mr. Dunnam’s 

motion for certificate of appealability.  This petition follows.  

REASONS FOR GRANTING THE WRIT 

Reasonable jurists could debate whether Mr. Dunnam is innocent of his 

§ 924(c) conviction after Johnson and Dimaya. Thus, he should be granted a 

COA. 

 

 In this case, reasonable jurists could debate whether Mr. Dunnam is innocent 

of his § 924(c) conviction following Johnson and Dimaya. Thus, he should be granted 

a COA. 
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I. Legal standard for granting a COA. 

A certificate of appealability (“COA”) must issue upon a “substantial showing 

of the denial of a constitutional right” by the movant. 28 U.S.C. § 2253(c)(2). To 

obtain a COA under this standard, the applicant need not show that he would win on 

the merits; he must only “sho[w] that reasonable jurists could debate whether (or, for 

that matter, agree that) the petition should have been resolved in a different manner 

or that the issues presented were ‘adequate to deserve encouragement to proceed 

further.”’  Slack v. McDaniel, 529 U.S. 473, 484 (2000) (quoting Barefoot v. Estelle, 

463 U.S. 880, 893 n.4 (1983)).  

Where, as here, a district court denies a § 2255 on a procedural ground such 

as default, without reaching the underlying constitutional claim, the movant must 

show that reasonable jurists could debate both the correctness of the court’s 

procedural ruling, as well as whether the petition states a valid claim of the denial of 

a constitutional right. Slack, 529 U.S. at 484.  

   That being said, the Supreme Court has emphasized that a court “should not 

decline the application for a COA merely because it believes that the applicant will 

not demonstrate entitlement to relief.” Miller-El v. Cockrell, 537 U.S. 322, 337 

(2003). Under the “debatable among reasonable jurists” standard, the fact that there 

is adverse circuit precedent is not preclusive. If, for example, there is a split among 

various courts on the question, that will satisfy the standard for obtaining a COA. 

See Lambright v. Stewart, 220 F.3d 1022, 1028-29 (9th Cir. 2000).  
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But notably, a circuit split is not even a prerequisite for a COA. Because a 

COA is necessarily sought in the context that a petitioner has lost on the merits, the 

Supreme Court has been adamant that it will “not require petitioner to prove, before 

the issuance of a COA, that some jurists would grant the petition for habeas corpus. 

Indeed, a claim can be debatable even though every jurist of reason might agree, after 

the COA has been granted and the case has received full consideration, that petitioner 

will not prevail.” Miller-El, 537 U.S. at 338 (emphasis added); see also Buck v. Davis, 

137 S.Ct. 759, 774 (U.S. Feb. 22, 2017) (citing and following Miller-El on that point; 

“That a prisoner has failed to make the ultimate showing that his claim is 

meritorious does not logically mean he failed to make a preliminary showing that his 

claim was debatable;” “[W]hen a reviewing court . . . inverts the statutory order of 

operations and ‘first decid[es] the merits of an appeal, . . . then justif[ies] its denial of 

a COA based on its adjudication of the actual merits,’ it has placed too heavy a 

burden on the prisoner at the COA stage;” “Miller-El flatly prohibits” denying a COA 

based upon adjudication of the merits”).  

 Ultimately, any doubt about whether to grant a COA must be resolved in 

favor of the petitioner, and the severity of the penalty may be considered in making 

this determination. See Barefoot, 463 U.S. at 893; Miniel v. Cockrell, 339 F.3d 331, 

336 (5th Cir. 2003); Mayfield v. Woodford, 270 F.3d 915, 922 (9th Cir. 2001). 

According to the Supreme Court, a COA should be denied only where the district 

court’s conclusion is “beyond all debate.”  Welch v. United States, 136 S. Ct. 1257, 
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1264 (2016). It is not here. As explained below, Mr. Dunnam has satisfied this 

standard and the Eleventh Circuit should have granted a COA. 

II. Reasonable jurists could debate whether Johnson invalidated the 

§ 924(c) residual clause.  

 

In Sessions v. Dimaya, 584 U.S. __, 2018 WL 1800371 (Apr. 17, 2018), the 

Supreme Court declared unconstitutionally vague 18 U.S.C. § 16(b).   That result 

was compelled by a “straightforward application” of the “straightforward decision” in 

Johnson v. United States, 576 U.S. __, 135 S. Ct. 2551 (2015).  Id. at 7.  The Court 

found § 16(b) indistinguishable from the residual clause struck down in Johnson.  It 

emphasized that both provisions required courts to imagine an “ordinary case” and 

apply it against an uncertain level of risk.  Id. at 7-9.  And the Court rejected the 

government’s textual and experiential attempts to distinguish the clauses, finding 

each “to be the proverbial distinction without a difference.”  Id. at 12-16. 

Dimaya fully vindicates Mr. Dunnam’s argument that Johnson renders 18 

U.S.C. § 924(c)(3)(B) void for vagueness.  Indeed, that provision is identical to 

§ 16(b).  Thus, in arguing that the ACCA’s residual clause was indistinguishable 

from § 924(c)(3)(B), Mr. Dunnam made the same arguments that Dimaya 

accepted.  And, in arguing the opposite, the government made the same arguments 

that Dimaya rejected.  Because § 16(b) and § 924(c)(3)(B) are identical, they stand in 

the same relation to Johnson and this Court’s reasoning in Dimaya should apply to 

§ 924(c).  As a result, Dimaya compels the conclusion that § 924(c)(3)(B) is void for 

vagueness as well.  At the very least, Dimaya compels the conclusion that 
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reasonable jurists could debate whether the residual clause of § 924(c) is 

unconstitutionally vague, and thus, Mr. Dunnam should have been granted a COA. 

In denying Mr. Dunnam a COA, the Eleventh Circuit relied on its decision in 

Ovalles v. United States, 861 F.3d 1257, 1263-67 (11th Cir. 2017), in which the 

Eleventh Circuit held Johnson did not invalidate the residual clause of § 924(c).  

However, that precedent was based on the exact same purported distinctions that 

Dimaya has now rejected as immaterial. See Ovalles, 861 F.3d at 1263-66. Thus, 

Dimaya abrogates that precedent in Ovalles and United States v. St. Hubert, 883 

F.3d 1319, 1327-28 (11th Cir. 2018).  Therefore, reasonable jurists could debate 

whether Johnson invalidated § 924(c)’s residual clause. 

III. Reasonable jurists could debate whether assault or robbery of a 

postal worker, or conspiracy to commit assault or robbery of a 

postal worker, has as an element the “use, attempted use, or 

threatened use of physical force against the person or property of 

another.”   

 

Initially, for an offense to qualify as a crime of violence under the elements 

clause, it must have “as an element the use, attempted use, or threatened use of 

physical force against the person or property of another.”  Id.  Under this clause, 

the term “physical force” means “violent force,” and “force that is capable of causing 

physical pain or injury to another person.”  See Curtis Johnson v. United States, 559 

U.S. 133, 140 (2010).  Whether Mr. Dunnam’s convictions qualify is a question that 

must be answered categorically—that is, by reference to the elements of the offense, 

and not the actual facts of the defendant’s conduct.  See McGuire, 706 F.3d at 1336.  

Pursuant to this categorical approach, if the offense may be committed without “the 
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use, attempted use, or threatened use of physical force,” then that crime does not 

qualify as a “crime of violence” under § 924(c)’s force clause.  Because Mr. 

Dunnam’s predicate convictions of assault or robbery of a postal worker and 

conspiracy to commit assault or robbery of a postal worker may be committed 

without the “use” of “physical force,” it does not qualify as a “crime of violence” under 

§ 924(c)’s force clause, and thus, reasonable jurists could debate whether they 

qualify. 

Assault with intent to rob or robbery of a postal employee does not qualify as a 

crime of violence because, as the jury instructions make clear, it can be committed 

not only “by means of force and violence” but “by means of intimidation.” Eleventh 

Circuit Pattern Jury Inst. No. 77 (2010). Committing a § 2114 offense by 

intimidation does not necessarily require the use, attempted use, or threatened use 

of violent, physical force, as required by Curtis Johnson. The jury instructions make 

clear that these are alternative “means” of satisfying a single element of the offense, 

and therefore the statute is indivisible under Mathis v. United States, 136 S. Ct. 

2243 (2016).   

The pattern jury instructions also state that, “[t]o take ‘by intimidation’ is to 

say or do something that would make an ordinary person fear bodily harm. It doesn’t 

matter whether the victim in this case actually felt fear.” Eleventh Circuit Pattern 

Jury Instr. No. 77 (2010). The result is that violating § 2114 by intimidation does not 

necessarily require in every case a use or threatened used of violent, physical force, 
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as required by the Eleventh Circuit’s decision in United States v. Estrella, 758 F.3d 

1239 (11th Cir. 2014). 

To the contrary, one can violate this section by threatening to infect the postal 

employee with a poison, toxin, or disease, which would not require any force at all.   

Other courts have recognized too that, even where this offense is committed by “force 

and violence,” it need not involve the use of violent, physical force required by Curtis 

Johnson. See, e.g., United States v. Rodriguez, 925 F.2d 1049, 1051-52 (7th Cir. 1991) 

(upholding § 2114 conviction where defendant stole a ring of keys by pulling a key 

chain attached to victim’s clothing, and thus “amount of force or violence used . . . 

was rather minimal”); United States v. Bell, 158 F.Supp.3d 906, 914-916 (N.D. Cal. 

2016) (relying on Rodriguez to conclude that analogous robbery statute in § 2112 was 

not a crime of violence under § 924(c)’s elements clause); United States v. Pena, 161 

F.Supp.3d 268, 277 (S.D.N.Y. Feb. 11, 2016) (recognizing that common-law robbery 

standard governing § 2114 is satisfied where “as long as there is some resistance 

overcome by force, the degree of force necessary can be minimal”). 

This conclusion is unaffected by the fact that the defendant was convicted of 

assault causing injury or using a dangerous weapon. Under § 2114(a), the maximum 

penalty increases where the defendant “wounds” the postal employee “or puts his life 

in jeopardy by the use of a dangerous weapon.” The jury instructions make clear that 

these represent alternative “means” for satisfying the third element of the offense, 

rendering that element indivisible under Mathis. Eleventh Circuit Pattern Jury 

Instr. No. 77 (2010). Moreover, neither of these alternative means, let alone both, 
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require the intentional use, attempted use, or threatened use of violent, physical 

force, as required by Leocal and Curtis Johnson. 

As to the former, it is of course possible to “wound” a postal employee without 

the use, attempted use, or threatened use of violent, physical force—again, for 

example, by the use of poison, toxin, or disease.  That possibility alone renders this 

third element of § 2114 categorically overbroad, and it does not qualify as a crime of 

violence.   

Nonetheless, it is also noteworthy that the “use” of a firearm includes the 

mere “reference” to it. Bailey v. United States, 516 U.S. 137, 148 (1995). Thus, “a 

defendant could be convicted . . . for mentioning a firearm that he never brandished, 

displayed, or even possessed during the crime.” In re Jones, No. 16-14106, Order at 

16 (11th Cir. July 29, 2016) (Martin, J., concurring in judgment) (citing United 

States v. Jones, 84 F.3d 1206, 1211 (9th Cir. 1996), which involved a “reference to a 

gun ‘no one ever saw’”). Indeed, the Seventh Circuit in Rodriguez upheld the § 2114 

conviction merely where the defendant’s accomplice was “armed and standing 

nearby.” Rodriguez, 925 F.2d at 1052-53. In that regard, Eleventh Circuit precedent 

makes clear that the mere possession of a weapon—even a dangerous weapon like a 

short-barreled shotgun—does not have as an element the use, attempted use, or 

threatened use of force. See United States v. McGill, 618 F.3d 1273 (11th Cir. 2010); 

United States v. Archer, 531 F.3d 1347 (11th Cir. 2008).  

Furthermore, a defendant can place someone’s life in jeopardy under § 2114 

without any intent to threaten or use violent physical force. Indeed, a defendant can 
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violate this provision merely by carrying because “he feels secure with it,” even 

though he has no intent to intimidate another. United States v. Martinez-Jimenez, 

864 F.2d 664, 667 (9th Cir. 1989); see Rodriguez, 925 F.2d at 1052 (“The ready 

availability of the gun likely emboldened” the defendants, even if the gun was “not 

drawn”). No nexus is required between the weapon and the intimidation required 

under § 2114. The defendant therefore need not possess the intentional mens rea 

required by Leocal.   

Undersigned counsel acknowledges that In re Watt, 829 F.3d 1287 (11th Cir. 

2016) stated that assaulting a postal employee qualifies as a crime of violence under 

§ 924(c)’s elements clause. However, that decision is not precedential because it 

arose in the procedurally unique context of adjudicating an application for leave to 

file a second or successive § 2255 motion. The Eleventh Circuit has made clear that 

even its published decisions in that context do not bind the district courts, which are 

required to analyze the issues de novo. And a de novo review of the arguments raised 

here compels the conclusion that assaulting a postal employee under § 2114 is not in 

fact a crime of violence under the elements clause in § 924(c). At the very least, these 

arguments compel the conclusion that reasonable jurists could debate whether 

assault of a postal employee is a crime of violence.   

The Eleventh Circuit’s SOS orders lack precedential value. The 

Eleventh Circuit has expressly held that its decisions on SOS applications are not 

precedential outside of the SOS context. In Mercado v. United States, Case No. 

17-10343-B (11th Cir. May 4., 2017), the movant filed a § 2255 motion, claiming that 
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he was innocent of his § 924(c) conviction because his predicate offense of armed 

bank robbery was no longer a crime of violence after Johnson. In that case, the 

government argued that a prior Eleventh Circuit case, In re Hines, 824 F.3d 1334 

(11th Cir. 2016), where the Eleventh Circuit denied an SOS application in which the 

movant made the same claim, was precedential and thus precluded the Court from 

granting the motion for certificate of appealability. The Mercado Court found that 

Hines was not precedential because it was “decided in the unique context of an 

application for leave to file a second or successive § 2255 motion.” Mercado, Case No. 

17-10343-B at 4. The Court reasoned that given the lack of process associated with 

filing and deciding SOS applications, it was “neither wise nor just for this type of 

limited ruling, resulting from such a confined process, to bind every judge on this 

court as we consider fully counseled and briefed issues in making merits decisions 

that may result in people serving decades or lives in prison.” Id. at 4-12 (citations 

omitted). The Court went on to reason that had the SOS application been granted, 

the Court’s opinion granting it would have no binding effect on the district court 

which thereafter hearing the § 2255 motion. Likewise, a denial can have no effect on 

a subsequent district or circuit court decision on the same issue. The Court 

consequently granted the certificate of appealability, despite the SOS decision in 

Hines stating that armed bank robbery was a crime of violence under § 924(c). See 

also Gibson v. United States, Case No. 16-6584-F (11th Cir. Mar. 8, 2017). 

Accordingly, just as the Eleventh Circuit determined in Mercado, the decision in In 

re Watt is not controlling here. 



15 

The circumstances of In re Watt are noteworthy, in that Mr. Watt proceeded 

pro se, and, while he attached a legal memorandum to his application, he did not 

raise the substantive arguments relating to § 2114 that are being raised here.  

Thus, the Eleventh Circuit did not have the benefit of any of the arguments being 

raised here. Accordingly, notwithstanding In re Watt, this Court is required to decide 

this issue de novo. Doing so results in the conclusion that § 2114 does not in fact 

qualify as a crime of violence, as explained above.  

The Court in In re Watt relied exclusively on United States v. Dowd, 451 F.3d 

1244, 1251 (11th Cir. 2006). However, Dowd’s conclusion that assaulting a postal 

employee was a crime of violence was accompanied by no reasoning or analysis 

whatsoever. Moreover, Dowd was decided before the seminal Supreme Court 

decisions in Curtis Johnson (2010), Descamps v. United States, 133 S. Ct. 2276 

(2013), Moncrieffe v. Holder, 569 U.S. 184 (2013), Samuel Johnson (2015), and 

Mathis (2016). Dowd therefore did not, and could not have, conducted the analysis 

that Supreme Court precedent now requires, and it has therefore been abrogated.      

In sum, § 2114 is indivisible and categorically overbroad, because the use, 

attempted use, or threatened use of force is not necessarily required to violate it.  

Accordingly, reasonable jurists could debate whether it qualifies as a crime of 

violence under § 924(c)’s elements clause. 

The Eleventh Circuit has granted COAs in many cases for the crime of bank 

robbery that can similarly be committed by intimidation. See e.g., Gibson v. United 

States, Case No. 16-16584-F (11th Cir. Mar. 8, 2017); Mercado v. United States, Case 
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No. 17-10343-B (11th Cir. May 4, 2017); Mitchell v. United States, Case No. 

16-15696-F (11th Cir. Feb. 27, 2017). In fact, the Eleventh Circuit in Gibson granted 

a COA on precisely the grounds that Mr. Dunnam argues here with respect to the 

intimidation element—that bank robbery may not necessarily include an element of 

the use of violent force because it can be committed by intimidation, extortion, and 

by entering with the intent to commit a felony affecting the bank. Id. at 8-9. For 

example, the Court stated, “Placing a person in fear of a ‘threat of bodily harm’ does 

not necessarily entail the use or threatened use of violent force.” Id. at 8. 

District courts within this circuit have also granted COAs with respect to 

claims that bank robbery is no longer a predicate crime of violence under § 924(c) 

after Johnson. See e.g., Nichols v. United States, Case No. 16-81105-CV-HURLEY, 

DE 37 (S.D. Fl. Mar. 29, 2017); McKinley v. United States, Case No. 

8:16-CV-1645-T-36AAS, DE 9 (M.D. Fl. Nov. 8, 2016); Rayner v. United States, Case 

No.: 5:16-cv-414-Oc-10PRL, DE 14 (M.D. Fl. Dec. 14, 2016). 

Based on the foregoing, Mr. Dunnam respectfully submits that, at a 

minimum, reasonable jurists may debate whether assault or robbery on a postal 

worker, and conspiracy to assault or rob a postal worker, categorically qualifies as a 

“crime of violence” under § 924(c)’s force clause and consequently, whether Mr. 

Dunnam is innocent of his § 924(c) conviction.   
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CONCLUSION 

 For the foregoing reasons, the petition should be granted.  

Respectfully submitted, 

MICHAEL CARUSO 
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