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LOKEN, Circuit Judge.

Jacob Plassmeyer incurred medical expenses after
injuring his knee during a collegiate baseball practice
in February 2014. Jacob’s college provided its student
athletes insurance covering accidental injuries under
a blanket policy issued by First Agency, Inc., as appoin-
tee of Guarantee Trust Life Insurance Company (col-
lectively referred to as “FA”). Jacob’s father is also an
insured participant in the Dakotas and Western Min-
nesota Electrical Industry Health and Welfare Fund
(“Dakotas”), an employee welfare benefit plan. Jacob is
covered under this ERISA plan as a dependent of his
father. Jacob timely filed claims with both insurers.
Though it is undisputed his baseball injuries are cov-
ered by both policies, both insurers refused to pay. FA
claimed that Dakotas must pay first because FA’s pol-
icy is “excess only.” Dakotas claimed that, under the
plan’s coordination of benefits (“COB”) provision, FA’s
coverage is primary. Jacob’s claim remains unpaid.

The trustees of Dakotas brought this declaratory
judgment action against FA under §502(a)3) of
ERISA, 29 U.S.C. § 1132(a)(3), seeking an order enforc-
ing the COB provisions in the Dakotas plan by declar-
ing that FA’s policy provides primary coverage of
Jacob’s claim for medical expenses already incurred.
The district court! denied FA’s motion to dismiss and
granted Dakotas’ motion for summary judgment, con-
cluding that (i) § 502(a)(3) “allows ERISA plan trustees

! The Honorable Ralph R. Erickson, then Chief Judge of the
United States District Court for the District of North Dakota.
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to bring a declaratory judgment action to determine
the extent of the plan’s liability,” and (ii) under the
plan’s COB provision FA has primary responsibility for
Jacob’s covered medical expenses. Dakotas & Western
Minn. Elect. Indus. Health & Welfare Fund v. First
Agency, Inc., 2016 WL 1736619, at *4 (D.N.D. Mar. 11,
2016). FA appeals those rulings. Reviewing de novo, we
affirm. In a separate Order, the district court granted
Dakotas a reduced award of attorneys’ fees and non-
taxable costs. FA appeals the award; Dakotas cross ap-
peals the reduced award. Reviewing for abuse of dis-
cretion, we reverse the award of attorneys’ fees and
non-taxable costs.

I. The ERISA Remedy Issue.

ERISA is a “comprehensive legislative scheme”
that includes “an integrated system of procedures for
enforcement” that are “essential to accomplish Con-
gress’ purpose of creating a comprehensive statute for
the regulation of employee benefit plans.” Aetna
Health Inc. v. Davila, 542 U.S. 200, 208 (2004) (quota-
tion omitted). “The six carefully integrated civil en-
forcement provisions found in § 502(a) of [ERISA]
provide strong evidence that Congress did not intend
to authorize other remedies that it simply forgot to in-
corporate expressly.” Mass. Mut. Life Ins. Co. v. Russell,
473 U.S. 134, 146 (1985) (emphasis in original). “[A]lny
state-law cause of action that duplicates, supplements,
or supplants the ERISA civil enforcement remedy . . .
is therefore preempted. . .. [Clauses of action within
the scope of the civil enforcement provisions of § 502(a)
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are removable to federal court.” Davila, 542 U.S. at 209
(quotation omitted). This appeal concerns one provi-
sion, § 502(a)(3):

A civil action may be brought —

(3) by a participant, beneficiary, or fidu-
ciary (A) to enjoin any act or practice which
violates any provision of this subchapter or
the terms of the plan, or (B) to obtain other
appropriate equitable relief (i) to redress such
violations or (ii) to enforce any provisions of
this subchapter or the terms of the plan.

Dakotas’ trustees, who are ERISA fiduciaries, are
authorized to bring an action under § 502(a)(3) to ob-
tain “other appropriate equitable relief . .. to enforce
. . . the terms of the plan.” The action may be brought
against FA, a private insurer, because § 502(a)(3) does
not limit “the universe of possible defendants.” Lyons
v. Philip Morris Inc., 225 F.3d 909, 913 (8th Cir. 2000)
(quotation omitted). The action presents a ripe contro-
versy to determine which insurer has primary cover-
age for Jacob’s claims for reimbursement of medical
expenses he has already incurred. See Md. Cas. Co. v.
Pac. Coal & Oil Co.,312 U.S. 270,273 (1941).2 However,

2 “A suit to enforce a coordination-of-benefits provision is a
suit to enforce the plan in which the provision appears.” Winstead
v. J.C. Penney Co., 933 F.2d 576, 579 (7th Cir. 1991).

3 In the district court, FA argued that none of Dakotas’
claims are ripe. Dakotas conceded that claims for future unpaid
medical expenses are not ripe. See Cent. States, Se. & Sw. Areas
Health & Welfare Fund v. Student Assur. Servs., Inc., 797 F.3d 512,
515 (8th Cir. 2015).
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FA argues on appeal, as it did in the district court, that
Dakotas did not assert a claim seeking “appropriate
equitable relief,” the only relief available under
§ 502(a)(3)(B).

The comprehensive nature of § 502(a)’s remedies
has made the Supreme Court “reluctant to tamper
with an enforcement scheme crafted with such evident
care.” Russell, 473 U.S. at 147; see Admin. Comm. of
Wal-Mart Stores, Inc. Assocs.” Health & Welfare Plan v.
Shank, 500 F.3d 834, 837 (8th Cir. 2007). Thus, in
Mertens v. Hewitt Assocs., 508 U.S. 248, 256 (1993), the
Court held that “equitable relief” in § 502(a)(3) is lim-
ited to “those categories of relief that were typically
available in equity (such as injunction, mandamus,
and restitution, but not compensatory damages).” In
Great-West Life & Annuity Insurance Co. v. Knudson,
534 U.S. 204, 210 (2002), an ERISA plan gave the plan
a right to recover benefits paid if the beneficiary recov-
ered from a third party. The plan brought a § 502(a)(3)
action to enforce this provision by ordering a benefi-
ciary to pay settlement proceeds from her general as-
sets. The Court denied relief, rejecting the contention
that this was a claim for equitable restitution within
the purview of § 502(a)(3) because “suits seeking
(whether by judgment, injunction, or declaration) to
compel the defendant to pay a sum of money to the
plaintiff are suits for ‘money damages,’ . . . since they
seek no more than compensation for loss resulting
from the defendant’s breach of legal duty.” Id. (quota-
tion omitted).
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By contrast, in Sereboff v. Mid Atlantic Medical
Services, Inc., 547 U.S. 356, 362-63 (2006), the Court
held that a § 502(a)(3) claim to recover restitution from
a specifically identifiable fund was a claim for “appro-
priate equitable relief” because recovery of a specific
asset is appropriately characterized as equitable resti-
tution. Most recently, in Montanile v. Board of Trustees
of the National Elevator Industry Health Benefit Plan,
136 S. Ct. 651, 658 (2016), where the plan allowed a
settlement fund to be dissipated before suing to re-
cover benefits it had paid, the Court followed Knudson
and denied § 502(a)(3) relief because “a personal claim
against the defendant’s general assets ... is a legal
remedy, not an equitable one.” The Court explained
that, “[t]o determine how to characterize the basis of a
plaintiff’s claim and the nature of the remedies sought,
we turn to standard treatises on equity, which estab-
lish the basic contours of what equitable relief was typ-
ically available in premerger equity courts.” Id. at 657
(quotation omitted).

A number of recent circuit court decisions involved
cases in which injured student athletes had overlap-
ping coverages from an ERISA plan and a private in-
surer. In each case, the ERISA plan paid the insured’s
claim, then sued the non-ERISA insurer to recover
plan benefits paid by enforcing the plan’s COB provi-
sions. Though the plans asserted § 502(a)(3) equitable-
sounding claims for restitution, an equitable lien, a
constructive trust, or a declaratory judgment seeking
reimbursement of ERISA benefits already paid, the
courts uniformly applied the Knudson-Montanile
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analysis and denied relief because, no matter how the
claim was styled, each plaintiff sought to recover
money damages from the defendant insurer’s general
assets.*

FA argues this case is controlled by these prece-
dents. We disagree. As the district court noted, in this
case “[t]he medical expenses incurred by the common
insured have not been paid. The [ERISA] plan does not
seek to recover any payments, past or future.” Dakotas,
2016 WL 1736619, at *2. Thus, we must consult “stand-
ard treatises on equity” and other relevant sources to
determine whether Dakotas’ request for a declaratory
judgment enforcing the COB terms of its plan is an eq-
uitable claim seeking remedies typically available in
equity. To our knowledge, this is a case of first impres-
sion, but we note that the Supreme Court in Sereboff
commented, “ERISA provides for equitable remedies to
enforce plan terms,” precisely Dakotas’ claim in this
case, 547 U.S. at 363 (emphasis in original).?

4 See Cent. States, Se. & Sw. Areas Health & Welfare Fund v.
Am. Int’l Grp., Inc., 840 F.3d 448 (7th Cir. 2016); Student Serus.,
797 F.3d at 515; Cent. States, Se. & Sw. Areas Health & Welfare
Fund v. Gerber Life Ins. Co., 771 F.3d 150 (2d Cir. 2014); Cent.
States, Se. & Sw. Areas Health & Welfare Fund v. First Agency,
Inc., 756 F.3d 954 (6th Cir. 2014); Cent. States, Se. & Sw. Areas
Health & Welfare Fund v. Health Special Risk, Inc., 756 F.3d 356
(5th Cir. 2014); Cent. States, Se. & Sw. Areas Health & Welfare
Fund v. Bollinger, Inc., 573 F. App’x 197 (3d Cir. 2014).

5 In the Sixth Circuit’s Central States case, the district court
granted a declaratory judgment under § 502(a)(3) declaring that
FA had primary liability for future student losses, and the Sixth
Circuit upheld the primary liability ruling while reversing the
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“ERISA abounds with the language and terminol-
ogy of trust law.” Firestone Tire & Rubber Co. v. Bruch,
489 U.S. 101, 110 (1989). “[A] benefit determination is
part and parcel of the ordinary fiduciary responsibili-
ties connected to the administration of a plan.” Davila,
542 U.S. at 219. Since the seventeenth century, chan-
cery courts in England and the United States have en-
tertained a proceeding, known as a bill for instructions,
in which trustees may obtain a judicial ruling as to the
proper course to pursue in handling property for the
benefit of others, so as to immunize the trustees from
liability when the issue is doubtful. See Executors’ and
Trustees’ Bills for Instructions, 44 Yale L. J. 1433,
1433-35 (1935). “The court, if it sees fit to grant the ap-
plication, will then cite such parties as it deems requi-
site to show cause why the determination requested by
the fiduciary should not be made.” Id. at 1436. “This
power to grant instructions to trustees has long been
viewed ... as inherent in the equitable powers of
courts having jurisdiction over trusts, although this
authority is generally now based on declaratory-judg-
ment legislation.” Restatement (Third) of Trusts § 71,
cmt. a (2007).

Passed just four years prior to the merger of law
and equity, the federal Declaratory Judgment Act, 28
U.S.C. § 2201, legitimized a previously controversial
remedy which “is neither strictly equitable nor legal,
though it has historical roots in equity.” Edwin M. Bor-
chard, Declaratory Judgments and Insurance

award of money damages as inappropriate § 502(a)(3) relief under
Knudson. First Agency, 756 F.3d at 957-61.
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Litigation, 34 I11. L. Rev. 245, 259 (1939). Federal courts
sitting in equity had considered declaratory actions to
determine the liability of parties under insurance con-
tracts. See Garrison v. Memphis Ins. Co., 60 U.S. 312
(1856); London Guar. & Acc. Co. v. Shafer, 35 F. Supp.
647, 648 (S.D. Ohio 1940). The Supreme Court, usually
in determining whether the Seventh Amendment’s
right to jury trial applied to a cause of action, has
treated the declaratory judgment action as “neither le-
gal nor equitable,” analyzing instead what claim would
have been brought were a declaratory judgment not
available. Gulfstream Aerospace Corp. v. Mayacamas
Corp., 485 U.S. 271, 284 (1988); see Northgate Homes,
Inc. v. City of Dayton, 126 F.3d 1095, 1099 (8th Cir.
1997) (“To determine whether there is a right to a jury
trial in a declaratory judgment action, it is necessary
first to determine the nature of the action in which the
issue would have arisen absent the declaratory judg-
ment procedure.”).

In our view, this historical context establishes that
the district court correctly held that Dakotas’ declara-
tory judgment action is an equitable claim seeking
remedies typically available in equity and therefore
available under § 502(a)(3). Dakotas’ trustees seek a
judicial ruling on an uncertain question critical to
proper performance of their fiduciary duties in admin-
istering plan assets and paying beneficiary claims — a
ruling traditionally available in courts of equity by a
bill for instructions. Replacing that proceeding with a
declaratory judgment action after the merger of law
and equity hardly alters its essentially equitable
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nature. The declaratory relief Dakotas seeks, like the
historical bill for instructions, operates coercively to
enjoin FA from denying primary coverage, like coercive
remedies traditionally available in equity, and unlike
the execution of a money judgment at law against the
defendant’s property. See 1 D. Dobbs, Law of Remedies
§1.4,1.1, pp. 14-16, 7, 11 (2d ed. 1993). A declaration
of the insurers’ respective rights qualifies as “appropri-
ate equitable relief,” unlike the claims to recover
money already paid from the other insurer’s general
assets at issue in Knudson and Montanile.®

The relief Dakotas seeks is consistent with the
plain language of § 502(a)(3). It is also consistent with
the broad purposes of ERISA. “We do no semantic vio-
lence to [§ 502(a)(3)] when we interpret it to allow an
ERISA plan to bring a declaratory judgment action to
determine the extent of its liability, and we promote
the goals of ERISA by that interpretation.” Winstead,
933 F.2d at 580. FA argues that this is a “run-of-the-
mill contractual dispute” that should be resolved by

6 'We are mindful of the Supreme Court’s caution that limit-
ing the relief available under § 502(a)(3) to “whatever relief a
common-law court of equity could provide [for a breach of trust]
would limit the relief not at all.” Mertens, 508 U.S. at 257. But the
§ 502(a)(3) relief sought in Mertens was compensatory damages
from a non-fiduciary. In this case, an ERISA fiduciary seeks de-
claratory relief “to enforce . .. the terms of the plan,” relief that
was historically available in courts of equity. “Many claims in eq-
uity . . . had as their major purpose a declaration of rights, so that
the plaintiff might proceed with an intelligent understanding of
what he could and could not legally do.” 1 D. Dobbs, Law of Rem-
edies § 2.1(2), pp. 61 (2d ed. 1993).
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Dakotas or the plan’s beneficiary bringing an “ordi-
nary state court” action. But a declaratory judgment
action by an ERISA plan in state court is very likely
preempted (though that issue is not definitively re-
solved). See Am. Int’l Grp., 840 F.3d at 454. Therefore:

The paradoxical result is that as an ERISA
plan, [Dakotas] has fewer remedies than it
would if it were a non-ERISA plan, and its
beneficiary, through no fault of his own, is con-
siderably worse off for having two policies
that coincidentally had conflicting language
than he would be if he had only one. One
might think that the underlying purposes of
ERISA and of equitable relief generally would
permit a court to fashion an appropriate rem-
edy.

Gerber, 771 F.3d at 159. Our conclusion that a declara-
tory judgment action to enforce the Dakotas plan as it
applies to Plassmeyer’s claim for benefits is both con-
sistent with the plain language of § 502(a)(3), con-
strued in light of historical equitable remedies
available to trustees, and “avoids the anomaly of inter-
preting ERISA so as to leave those Congress set out to
protect — the participants in ERISA-governed plans
and their beneficiaries — with less protection than they
enjoyed before ERISA was enacted.” Mertens, 508 U.S.
at 267 (White, J., dissenting, quoting Firestone, 489
U.S. at 114).
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II. Primary Liability.

FA argues that, even if Dakotas stated a claim un-
der § 502(a)(3), the district court erred in ruling that
FA is primarily liable for payment of Jacob’s incurred
medical expenses. FA lost this contention on the merits
in at least one other case. See Central States, Se. & Sw.
Areas Health & Welfare Fund v. First Agency, Inc., 848
F. Supp. 2d 805, 808-11 (W.D. Mich. 212), aff’d, 756
F.3d at 956-959. Perhaps for that reason, its argument
to this court is rather cryptic.

The parties appear to agree that the plan and FA’s
policy include conflicting COB provisions. “If an ERISA
plan and an insurance policy contain conflicting coor-
dination of benefits clauses, then as a matter of federal
common law the terms of the ERISA plan, including its
coordination of benefits clause, must be given full ef-
fect.” First Agency, 756 F.3d at 957, quoting Auto Own-
ers Ins. Co. v. Thorn Apple Valley, Inc., 31 F.3d 371, 374
(6th Cir. 1994). FA argues generally that ERISA should
not apply to this dispute but does not challenge this
principle as the district court applied it, so we need not
address the issue.

The district court concluded that FA’s coverage is
primary because Section 10.6 of the Dakotas plan pro-
vides that “coverage under This Plan is secondary cov-
erage to any plan or policy of insurance which may pay
medical expenses for a specific risk.” Dakotas, 2016 WL
1736619, at *4. FA argues that Section 10.6 does not
apply because FA’s policy “is a multiple risk policy that
covers accidents incurred during sports and
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conditioning activities, including travel.” We agree
with the district court’s interpretation of Section 10.6.
Accord First Agency, 848 F. Supp. 2d at 810.

III. Attorneys’ Fees.

Section 502 of ERISA gives the district court dis-
cretion to “allow a reasonable attorney’s fee and costs
of action to either party.” 29 U.S.C. § 1132(g)(1). In Mar-
tin v. Ark. Blue Cross & Blue Shield, 299 F.3d 966, 971
(8th Cir. 2002) (en banc), we overruled our prior deci-
sion creating a presumption that attorneys’ fees should
be awarded to prevailing ERISA plaintiffs, agreeing
with “the overwhelming majority of circuits that have
considered this issue.” Noting the Supreme Court’s ad-
monition that Congress “legislates against the strong
background of the American Rule,” Fogerty v. Fantasy,
Inc., 510 U.S. 517, 533 (1994), and that ERISA has
“neutral, discretionary attorney fee language,” 299
F.3d at 971, we urged district courts to apply the non-
exclusive factors outlined in Lawrence v. Westerhaus,
749 F.2d 494, 496 (8th Cir. 1984), “and other relevant
considerations as general guidelines for determining
when a fee is appropriate.” Id. at 972.

Here, the district court, applying the non-
exclusive Westerhaus factors without citing our en
banc decision in Martin, granted Dakotas a reduced
award of $9,100.00 in attorneys’ fees and $55.00 in
non-taxable costs. Though declining to find that FA lit-
igated in bad faith, the court concluded that a fee
award was appropriate because the COB provisions in
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the Dakotas plan unambiguously state that FA has the
primary responsibility, and FA as a party to an action
in which the Sixth Circuit made the same determina-
tion was on notice that its arguments were not persua-
sive. See First Agency, 756 F.3d at 957-58 (6th Cir.
2014). The court reduced the award because it found
the number of hours billed by Dakotas’ attorneys un-
reasonable.

We conclude the court abused its discretion in
awarding attorneys’ fees. While FA’s primary coverage
may be rather obvious if the ERISA plan’s COB provi-
sions apply, FA’s position that ERISA should not gov-
ern this dispute was not obviously wrong, and its
argument that Dakotas was not entitled to declaratory
relief under § 502(a)(3) was virtually untested. Com-
pare Eisenrich v. Mpls. Retail Meat Cutters & Food
Handlers Pension Plan, 574 F.3d 644, 651 (8th Cir.
2009).” Because we reverse the award of attorneys’
fees, we need not address whether the district court
abused its discretion in reducing the fee award.

The Order of the district court entered March 11,
2016 is affirmed, the Order of the district court entered
July 15, 2016 is reversed, and the case is remanded for

” We note that, long before ERISA was enacted, “a common
way in which disputes over which insurance carrier is liable to a
particular claimant are resolved is by a suit for a declaratory judg-
ment brought by one of the carriers against the other.” Winstead,
933 F.2d at 577. A district court should consider whether this is a
relevant “other consideration” in applying the non-exclusive
Westerhaus factors.
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entry of an Amended Judgment consistent with this
opinion.

COLLOTON, Circuit Judge, concurring in the judg-
ment.

I agree with the court’s conclusion in Part I that
historical evidence establishes that “Dakotas’ declara-
tory judgment action is an equitable claim seeking
remedies typically available in equity and therefore
available under § 502(a)(3)” of ERISA, 29 U.S.C.
§ 1132(a)(3). Ante, at 7. The court also cites two other
apparent reasons for its holding. First, the court ad-
verts to the “paradoxical result” that would obtain if
the remedy sought here were unavailable, and opines
that “[o]lne might think that the underlying purposes
of ERISA and of equitable relief generally would per-
mit a court to fashion an appropriate remedy.” Ante, at
8 (quoting Cent. States, Se. & Sw. Areas Health & Wel-
fare Fund v. Gerber Life Ins. Co., 771 F.3d 150, 159 (2d
Cir. 2014)). Second, the court explains that the holding
“avoids the anomaly of interpreting ERISA so as to
leave those Congress set out to protect — the partici-
pants in ERISA-governed plans and their beneficiaries
— with less protection than they enjoyed before ERISA
was enacted.” Ante, at 9 (quoting Mertens v. Hewitt As-
socs., 508 U.S. 248, 267 (1993) (White, J., dissenting)).
As the decisions in Mertens and Gerber themselves
show, however, these concerns do not permit a court to
fashion a remedy that was not typically available in
equity. Mertens, 508 U.S. at 261-62; Gerber, 771 F.3d at
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159. Whether the relief sought was typically available
in equity is dispositive under ERISA. Avoiding the
“paradox” mentioned in Gerber and the “anomaly”
cited in the Mertens dissent may be a salutary conse-
quence of ruling for Dakotas, but it is not a reason for
the decision.

I also agree with the conclusions reached in Parts
IT and III, and I concur in the judgment.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA

Dakotas and Western
Minnesota Electrical

Industry Health &

Welfare Fund, by Randy

Stainbrook and Edward Case No. 3:15-cv-67

Christian, in their ORDER DENYING

representative capacity MOTION TO DISMISS

as Trustees, and each AND GRANTING

of their successors, PLAINTIFFS MOTION
Plaintiffs, FOR SUMMARY

v JUDGMENT

First Agency, Inc. and (Filed Mar. 11, 2016)

Guarantee Trust Life
Insurance Company,

Defendants.

1. OVERVIEW AND SUMMARY OF DECISION

The issues before the court are (1) whether this
court has jurisdiction over an ERISA plan’s declara-
tory judgment action to determine the extent of its
liability for medical expenses related to a student ath-
lete’s injury; and (2) if so, what is the extent of the
ERISA plan’s liability when compared to the terms
of another insurance policy. The court finds that Sec-
tion 502(a)(3)(B), 29 U.S.C. ] 1132(a)(3)(B), of ERISA,
which provides that civil actions can be brought by a
fiduciary to enforce the plan’s terms, allows ERISA
plan trustees to bring a declaratory judgment action to



App. 18

determine the extent of the plan’s liability. The court
further finds that, under the coordination of benefits
provision in the plan and federal common law, primary
responsibility for payment of medical expenses in this
case falls on the defendants. The defendants’ motion to
dismiss is DENIED, and the plaintiffs’ motion for sum-
mary judgment is GRANTED.

2. FACTUAL BACKGROUND

Andrew Plassmeyer is a participant in the Dako-
tas and Western Minnesota Electrical Industry Health
& Welfare Fund (“the Dakotas Health Fund”), an em-
ployee welfare benefit plan, as defined in Section
3(1)(d) of ERISA.! At all relevant times, Plessmeyer
was entitled to medical coverage from the Dakotas
Health Fund for himself and his covered dependents.?
Plassmeyer’s son, a covered dependent, sustained a
knee injury during baseball practice at Westminster
College in Fulton, Missouri.? Westminster College
maintained a student medical accident insurance pol-
icy covering Plassmeyer’s son that was sold and/or ad-
ministered by First Agency on behalf of Guarantee
Trust Life Insurance Company (collectively referred to
as “First Agency”).*

The parties dispute which insurer must assume
primary coverage for medical expenses related to

1 Doc. #1, Complaint ] 2, 29.
2 Id. at | 29.
3 Id. at | 30.
4 Id. at I 31.
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Plassmeyer’s son’s knee injury. Neither party has paid
the claims submitted to them. The Dakotas Health
Fund has denied coverage on the ground that its coor-
dination of benefits provisions make First Agency pri-
marily responsible because First Agency’s policy
covers Plessmeyer’s son directly and not as a depend-
ent. First Agency has denied coverage, contending its
policy provides only excess coverage to any other plan.

First Agency has filed a motion to dismiss, assert-
ing the complaint fails to state a claim for relief be-
cause the Eighth Circuit (and a number of other
circuits) has conclusively determined that ERISA does
not allow for this type of suit between an ERISA-cov-
ered union benefit plan and a third-party non-ERISA
private insurance company.®

The Dakotas Health Fund has moved for sum-
mary judgment, contending ERISA allows fiduciaries
of a plan to bring actions for equitable relief to enforce
the terms of their plan documents, including actions
against third-party private insurers.® The Dakotas
Health Fund asserts it is only seeking declaratory re-
lief on the question of which plan is primarily liable
with regard to the student’s outstanding medical bills.”

5 Doc. #5.
6 Doc. #10.
" Doc. #10, at p. 4.
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3. ANALYSIS
A. Subject Matter Jurisdiction

ERISA provides that a “civil action may be
brought . . . by a fiduciary . . . to obtain . . . appropriate
equitable relief ... to enforce ... the terms of the
plan.” The trustees of the Dakotas Health Fund are
indisputably ERISA fiduciaries, and they are the
plaintiffs in this suit.

The central dispute is whether the particular re-
lief sought in this case is “appropriate equitable relief”
governed by the statute. The defendants rely on a num-
ber of circuit court cases that have dismissed claims by
an ERISA plan to be reimbursed by another insurer
because its coverage was determined to be secondary.
In those cases, the courts determined that the ERISA
civil enforcement provision authorizing “appropriate
equitable relief” did not include claims by an employee
benefit plan to be reimbursed, seek restitution, or to
impose an equitable lien or constructive trust on funds
paid by the plan. In those cases, the plan paid the
claims and sought to recover from an insurer providing
a traditional medical insurance policy who had the pri-
mary responsibility to pay the insured’s claims.®

8 29 U.S.C. § 1132(a)(3)(B).

9 Central States, Southeast and Southwest Areas Health and
Welfare Fund v. Student Assurance Services, Inc., 797 F.3d 512
(8th Cir. 2015); Central States, Southeast and Southwest Areas
Health and Welfare Fund v. Gerber Life Insurance Company, 771
F.3d 150 (2d Cir. 2014); Central States, Southeast and Southwest
Areas Health and Welfare Fund v. First Agency, Inc., 756 F.3d 954
(6th Cir. 2014); Central States, Southeast and Southwest Areas
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This case is distinguishable. The medical expenses
incurred by the common insured have not been paid.
The plan does not seek to recover any payments, past
or future. Rather, the plan seeks a declaration on the
extent of its liability. The requested relief is limited to
equitable relief under the statute.

Moreover, this suit is within the general federal
question jurisdictional statute.!® Given ERISA’s broad
preemption provision, virtually every suit relating to
an ERISA plan can be said to arise under federal law.!!
This court has jurisdiction over this declaratory judg-
ment action to determine the extent of an ERISA
plan’s liability as it relates to Passmeyer’s son’s medi-
cal expenses arising out his knee injury sustained
while playing baseball on a college team.!?

B. Plaintiffs’ Liability for Medical Expenses

First Agency issued a blanket accident policy, cov-
ering injuries, except football which has a separate

Health and Welfare Fund v. Health Special Risk, Incorporated,
756 F.3d 356 (5th Cir. 2014).

1028 U.S.C. § 1331.

1 Winstead v. J.C. Penney Co., Inc., 933 F.2d 576, 579-80
(1991). While the defendants criticize reliance on Winstead, the
case has not been overruled.

12 See Board of Trustees of the Plumbers and Pipefitters Nat’l
Pension Fund v. Fralick, 601 Fed.Appx 289 (5th Cir. 2015) (plan
fiduciary’s action declaratory judgment action was within subject
matter jurisdiction of district court, under its federal question
power, since plan invoked federal remedy of declaratory judgment
available in federal court and invoked federal question jurisdic-
tion, as any right to relief arose under ERISA).
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provision, incurred while an insured was participating
in athletic competitions officially authorized, sanc-
tioned, and scheduled by Westminster College.!* The
scope of the coverage included pre-competition activi-
ties, practice sessions, off season physical conditioning,
as well as sponsored team travel authorized, organized,
and supervised by Westminster College.* Students, in-
cluding Passmeyer’s son, enrolled and attending West-
minister College were covered under the policy.'®

The policy provided that it would pay covered
charges up to the maximum benefit amount after the
deductible had been satisfied if there was no other
valid collectible insurance or plan.! If there was other
insurance in effect that covered the claims, then First
Agency’s policy provided it would pay for covered
charges “which are in excess of the total benefits paya-
ble for the same injury” by any other insurance policy
or plan up to the maximum benefit.}” According to the
policy, if both insurers provided excess coverage, then
benefits were to be paid first by the company whose
policy or plan had been in effect for the longer period
of time at the date of the injury.!®

The Dakotas Health Plan, an employee health
and welfare benefit plan for fund participants in the

13 Doc. #1-4, p. 8 of 20.
14 Id.

15 Id. at p. 16 of 20.

16 Jd. at p. 10 of 20.

7 Id.

18 Id.
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Electrical Industry and their dependents, provided
medical and hospital benefits for fund participants at
all times relevant to the injury. While it covered eligi-
ble medical expenses of participants and their depend-
ents, it contained a coordination of benefits provision,
which provided:

The Coordination of Benefits (COB) provision
applies when a person has health care cover-
age under more than one (1) plan or insurance
policy. . . . In that case, benefits will be coordi-
nated among the plans or policies as that term
is defined below.

The order of benefit determination rules gov-
ern the order in which each Plan will pay a
claim for benefits. The plan that pays first is
called the Primary Plan. The Primary Plan
must pay benefits in accordance with its
terms without regard to the possibility that
another plan may cover some expenses. The
plan that pays after the Primary Plan is the
Secondary Plan. The Secondary Plan may re-
duce the benefits it pays so that payments
from all plans do not exceed 100% of the total
Allowable Expense.

When a person is covered by two (2) different
plans or policies, he or she should file claims
for medical expenses with both plans or poli-
cies and make sure all requested information
is provided to both plans or policies. The re-
spective claim departments will decide which
plan or policy is “primary” and which plan or
policy is “secondary.”
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When a person has health care coverage un-
der This Plan and Another Plan. This Plan is
generally the Secondary Plan, unless both
plans’ coordination of benefits provisions pro-
vide that This Plan is the Primary Plan.®

The order of benefit determination rules provided, in
relevant part, that the plan using the first of the fol-
lowing rules applies: “a. Non-Dependent or Dependent.
The Plan that covers the person other than as a de-
pendent (for example, as an employee, member, policy-
holder, subscriber, or retiree) is the Primary Plan, and
the Plan that covers the person as a dependent is the
Secondary Plan.”?°

Summary judgment is appropriate when there is
no genuine issue as to any material fact and the mov-
ing party is entitled to judgment as a matter of law.2!
The burden of proof is on the moving party.?? It is axi-
omatic that the evidence is viewed in a light most fa-
vorable to the nonmoving party, and the nonmoving
party enjoys the benefit of all reasonable inferences to
be drawn from the facts.?? When the unresolved issues

% Doc. #1-1. Section 10.2, p. 99 of 149.
20 Id. at p. 103 of 149.

21 Fed.R.Civ.P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317,
322-23 (1986).

2 Donovan v. Harrah’s Md. Heights Corp., 289 F.3d 527, 529
(8th Cir. 2002).

2 See e.g., Vacca v. Viacom Broad. of Mo., Inc., 875 F.2d
1337, 1339 (8th Cir. 1989) (quotations omitted).
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in a case are primarily legal rather than factual, sum-
mary judgment is particularly appropriate.?*

It is indisputable that both parties provide cover-
age for the medical claims at issue. The Dakotas
Health Plan covered Passmeyer’s son as a dependent.
By contrast, First Agency sold and/or administered a
one-year non-renewable term blanket accident policy
covering students, such as Passmeyer’s son, for acci-
dental injuries sustained while participating in ath-
letic activities. The order of benefit determination
rules provided in the Dakotas Health Plan unambigu-
ously state that First Agency has the primary respon-
sibility for covering Passmeyer’s son’s knee injury and
the Dakotas Health Plan is the secondary plan.

The Dakotas Health Plan reiterated in Section
10.6, and is consistent with this court’s finding, that
“[cloverage under This Plan is secondary coverage to
any plan or policy of insurance which may pay medical
expenses for a specific risk, including, but not limited
to, any automobile policy, motor vehicle policy, home-
owner’s policy, or premises insurance policy.”? First
Agency issued a policy that covered medical expenses
for the specific risk of a student injured during a col-
lege-sponsored athletic event.

In addition, federal courts have held that if an
ERISA plan and an insurance policy contain con-
flicting coordination of benefit clauses, under federal

% Mansker v. TMG Life Ins. Co., 54 F.3d 1322, 1326 (8th Cir.
1995).

% Id. at p. 108 of 149.
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common law the ERISA plan must be given full ef-
fect.?® The ERISA plan — the Dakotas Health Plan —
plainly stated that First Agency has the primary re-
sponsibility for Passmeyer’s son’s expenses. First
Agency’s argument that it is an “excess policy” and
thus a different result is warranted is without merit.?’
First Agency’s policy does not provide a minimum dol-
lar amount below which it will not pay benefits. If the
Dakotas Health Plan did not exist, First Agency’s pol-
icy would undoubtedly provide coverage and pay the
claims, subject to any deductible. It is not an excess
only policy. The Dakotas Health Plan coordinates cov-
erage as secondary to any other insurance, it does not
redefine coverage of another plan or policy. Because
the Dakotas Health Plan simply coordinates benefits
with another policy and does not attempt to redefine
the coverage of another policy, its coordination of ben-
efits clause must be given full effect. First Agency
is primarily responsible for payment of the medical
claims related to Passmeyer’s son’s sports-related in-
jury. The Dakotas Health Plan’s payment obligation is
secondary.

4. DECISION

For the foregoing reasons, the court has jurisdic-
tion to determine the extent of the Dakotas Health
Plan’s liability for the medical claims in dispute. The

26 Central States, Southeast and Southwest Areas Health and
Welfare Fund v. First Agency, Inc., 756 F.3d 954, 957 (6th Cir.
2014) (quotations and citations omitted).

27 Id. at 957-58.
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court further finds that, as a matter of law, under the
coordination of benefits provision in the plan and fed-
eral common law, primary responsibility for payment
of medical expenses in this case falls on the defend-
ants. The defendants’ motion to dismiss is DENIED,
and the plaintiffs’ motion for summary judgment is

GRANTED.

The parties’ briefs have fully apprised the court of
the facts and issues. A hearing would not assist the
court in resolving the legal issues. The plaintiffs’ mo-
tion for a hearing is DENIED.

IT IS SO ORDERED.

LET JUDGMENT BE ENTERED ACCORD-
INGLY.

Dated this 11th day of March, 2016.

/s/ Ralph R. Erickson
Ralph R. Erickson, Chief Judge
United States District Court
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United States District Court
District of North Dakota

Dakotas and Western
Minnesota Electrical
Industry Health &
Welfare Fund, by Randy
Stainbrook and Edward

Christian, in their
representative capacity AMENDED JUDGMENT

as Trustees, and each IN A CIVIL CASE
of their successors, (Filed Jul. 15, 2016)
Plaintiffs, Case No. 3:15-cv-67
_VS_

First Agency, Inc. and
Guarantee Trust Life
Insurance Company,

Defendants.

O dJury Verdict. This action came before the Court
for a trial by jury. The issues have been tried and
the jury has rendered its verdict.

O Decision by Court. This action came to trial or
hearing before the Court. The issues have been
tried or heard and a decision has been rendered.

Decision on Motion. This action came before the
Court on motion. The issues have been considered
and a decision rendered.
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O Stipulation. This action came before the court on
motion of the parties. The issues have been re-
solved.

O Dismissal. This action was voluntarily dismissed
by Plaintiff pursuant to Fed. R. Civ. P. 41(a)(1)(ii).

IT IS ORDERED AND ADJUDGED:

Pursuant to the Order entered on March 11, 2016,
the court finds the defendants’ motion to dismiss is
DENIED, and the plaintiffs’ motion for summary judg-
ment is GRANTED. The Court further finds that a
hearing would not assist the court in resolving the le-
gal issues. The plaintiffs’ motion for a hearing is DE-
NIED.

Pursuant to the Order entered on July 15, 2016,
the plaintiffs’ motions for attorney’s fees is GRANTED
in PART and DENIED in PART. The court awards fees
for legal services in the amount of $9,100.00. The court
awards costs for the service of process fees in the
amount of $55.00. The Court GRANTS the Motion for
Bill of Costs and awards costs in the amount of
$400.00.

Date: July 15,2016 ROBERT J. ANSLEY,
CLERK OF COURT

by: /s/ Ashley Sanders, Deputy Clerk
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 16-1846

Dakotas and Western Minnesota Electrical
Industry Health and Welfare Fund,
by Randy Stainbrook and Edward Christian,
in their representative capacity as Trustees,
and each of their successors

Appellee
V.

First Agency, Inc. and Guarantee
Trust Life Insurance Company

Appellants

No: 16-3319

Dakotas and Western Minnesota Electrical
Industry Health and Welfare Fund,
by Randy Stainbrook and Edward Christian,
in their representative capacity as Trustees,
and each of their successors

Appellee
V.

First Agency, Inc. and Guarantee
Trust Life Insurance Company

Appellants



App. 31

No: 16-3375

Dakotas and Western Minnesota Electrical
Industry Health and Welfare Fund,
by Randy Stainbrook and Edward Christian,
in their representative capacity as Trustees,
and each of their successors

Appellant
V.

First Agency, Inc. and Guarantee
Trust Life Insurance Company

Appellees

Appeal from U.S. District Court for
the District of North Dakota — Fargo
(3:15-cv-00067-RRE)

ORDER
The petition for rehearing by the panel is denied.
September 14, 2017

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans






