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QUESTION PRESENTED FOR REVIEW

Two officers who believed that 17-year-old Tyreke H. had seen, but not
committed, a crime, seized him for questioning, relying upon this Court’s holding
that highway checkpoints are not presumptively unconstitutional. Brief checkpoints
present fewer Fourth Amendment concerns than typical seizures. They are unlikely
to provoke anxiety, prove intrusive, involve questions aimed to incriminate drivers,
or be unreasonably proliferated given limited police resources. Illinois v. Lidster,
540 U.S. 419, 425-26 (2004). Thus, temporary seizures of all drivers who pass a
checkpoint and may have witnessed an earlier crime are not presumptively
unreasonable. Id.

However, courts have divided when deciding if the reasoning of checkpoint
cases applies to the seizure of a specific individual who may have witnessed a crime,
but is not otherwise suspected of wrongdoing. Such a targeted, suspicionless seizure
led to Tyreke’s conviction for a gun offense. The Question Presented is:

Whether the targeted seizure of a citizen whom officers believe has
witnessed, but not committed, a crime is presumptively unreasonable under the

Fourth Amendment.
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No.
IN THE

SUPREME COURT OF THE UNITED STATES

TYREKE H., Petitioner,
-VS-

PEOPLE OF THE STATE OF ILLINOIS, Respondent.

On Petition For Writ Of Certiorari

To The Appellate Court Of Illinois

The petitioner, Tyreke H., respectfully prays that a writ of certiorari issue to

review the judgment below.
OPINION BELOW

The decision of the Illinois Appellate Court (Appendix A) is reported at 2017
IL App (1st) 170406, and is published. A copy of the order denying rehearing
(Appendix B) is not reported. The order of the Illinois Supreme Court denying leave
to appeal (Appendix C) is reported, and is available at 2018 WL 508328.

JURISDICTION

On September 28, 2017, the Appellate Court of Illinois issued its decision.
Tyreke timely filed a petition for rehearing, which the court denied on November
13, 2017. The Illinois Supreme Court denied a timely-filed petition for leave to
appeal on January 19, 2018. The jurisdiction of this Court is invoked pursuant to 28

U.S.C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
The Fourth Amendment to the U.S. Constitution provides:

The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and
seizures, shall not be violated, and no Warrants shall issue,
but upon probable cause, supported by Oath or affirmation,
and particularly describing the place to be searched, and the
persons or things to be seized.



STATEMENT OF THE CASE

This case presents a pressing question that has divided Circuit Courts of
Appeal and State courts of last resort: whether police officers can rely upon the
reasoning of highway checkpoint cases to seize a specific individual who may have
witnessed a crime, but has not committed any wrongdoing. It specifically concerns
two officers’ seizure of Tyreke H., a 17-year-old black man peacefully riding his
bicycle on a late summer afternoon. Two officers drove their car into Tyreke’s path,
hoping to ask questions about a homicide he may have witnessed. (R. 14-15, 18, 20-
21) Officers later discovered a gun in Tyreke’s pocket, which led to charges and a
conviction for the aggravated unlawful use of a weapon. (R. 32; C. 3, 51)

1. Tyreke filed a motion to quash his arrest and suppress the gun from the
evidence at trial. (C. 22) He argued that the officers had no reasonable, articulable
suspicion that he was committing any crime, and thus lacked a basis to stop and
frisk him pursuant to Terry v. Ohio, 392 U.S. 1 (1968).

At a hearing on the motion, Officer Gerald Lodwich testified that at 1:30 p.m.
on August 10, 2016, he and his partner were assisting in a homicide investigation.
(R. 14-15) They were looking for Tyreke, whom detectives believed was a “possible
witness” to the homicide. (R. 14-15) They did not have a warrant to arrest or search
Tyreke, and hoped he would agree to answer questions. (R. 15-17, 36) Detectives
gave Lodwich and his partner a picture of Tyreke and his home address. (R.16)

The officers drove to Tyreke’s neighborhood in an unmarked car, with
Lodwich’s partner driving while Lodwich rode in the front passenger seat. (R. 14,

20) The officers wore plainclothes with vests displaying their badges. (R. 14, 26)
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The officers saw Tyreke riding his bike east down Waveland Avenue and
began to follow him. (R. 16, 19) Lodwich’s partner drove past Tyreke, who was
riding on the street on the driver’s side of the car, to confirm that he matched their
picture. (R. 20, 87) Lodwich’s partner then stopped just in front of Tyreke, forcing
Tyreke to stop his bike to avoid hitting the car. (R. 20, 28)

Lodwich admitted that, prior to the stop, Tyreke was not doing anything
illegal or making any furtive movements. (R. 16, 20, 36) Lodwich noticed a bulge in
Tyreke’s pants pocket, but could not tell what it was. (R. 18-21) After stopping
Tyreke, Lodwich’s partner exited and asked Tyreke to identify himself. (R. 21-22)
Tyreke cooperated and gave his name. (R. 22) Lodwich walked around the back of
the car, approached Tyreke, and tapped on Tyreke’s pocket, asking Tyreke “What’s
this?” (R. 30, 32) Tyreke continued to cooperate, admitting that it was a gun that he
needed for protection in his neighborhood. (R. 32) Lodwich asked Tyreke to put his
hands on the front of the car and performed a full search, recovering a .22 caliber
handgun. (R. 24-25, 32) He arrested Tyreke and drove him to the station. (R. 25)

The trial court initially granted Tyreke’s motion to suppress. (R. 47)

The State filed a motion to reconsider, which the court later granted (C. 31-32; R.
72) The case proceeded to trial, where Officer Lodwich gave nearly identical
testimony. (R. 83-100) The court found that the State had proven the charge beyond
a reasonable doubt, then sentenced Tyreke, who had no prior criminal
adjudications, to 18 months’ probation. (R. 102, 110-11; C. 65-66)

2. On appeal, Tryeke argued that he was unreasonably seized in violation of

the Fourth Amendment. In re Tyreke H., 2017 IL App (1st) 170406, § 2. A majority

4-



of the appellate court! ruled that although the officers seized Tyreke, a suspicionless
seizure of a potential witness was not presumptively unconstitutional. Tyreke H.,
2017 IL App (1st) 170406 at 9§ 68. Relying upon Illinois v. Lidster, 540 U.S. 419
(2004), the majority ruled that the officers’ seizure of a potential witness for
questioning at the station was analogous to a police roadblock designed to question
all passing drivers for less than 15 seconds about a recent crime. Id. at 9 60-68.
The majority cited courts that are divided on the applicability of Lidster to targeted,
suspicionless stops, including courts that have approved them under Lidster and
others that have found them presumptively unconstitutional under Terry v. Ohio,
392 U.S. 1 (1968). Id. at § 66 (collecting cases). According to the majority, just as
15-second checkpoint stops are unlikely to provoke anxiety, prove intrusive, or
involve questions designed to elicit self-incriminating answers, the officers’ stop of
Tyreke on his bicycle was not likely to be self-incriminating, intrusive, or anxiety-
provoking. Id. at 4 67 (quoting Lidster, 540 U.S. at 424-25). Thus, the majority
applied a three-factor reasonableness test borrowed from Lidster to find that the
seizure was reasonable and did not violate the Fourth Amendment. Id. at Y 69-72.

The appellate court later denied Tyreke’s petition for rehearing. Tyreke filed
a petition for leave to appeal with the Illinois Supreme Court, which that court

denied on January 19, 2018.

! In a concurring opinion, Justice McBride agreed that the motion to suppress
was properly denied, but claimed that the officers never seized Tyreke. Id. at { 129-
51 (McBride, dJ., concurring).

5.



REASON FOR GRANTING CERTIORARI

THIS CASE PRESENTS AN IMPORTANT, RECURRING QUESTION

ABOUT THE COMMON POLICE PRACTICE OF SEIZING

INDIVIDUALS BECAUSE THEY MAY HAVE WITNESSED, BUT DID

NOT COMMIT, A CRIME.

Two police officers relied upon a broad interpretation of police checkpoint law
to stop a 17-year-old black man they did not suspect of any wrongdoing, simply
because the young minority may have witnessed a crime. Similar police actions
have forced courts across the country to determine the applicability of this Court’s
holding in Illinois v. Lidster, 540 U.S. 419 (2004), to suspicionless, targeted seizures
of potential witnesses. Lidster established that brief checkpoint seizures of all
passing drivers who may have seen an earlier crime are not presumptively
unconstitutional. But courts are divided on whether Lidster applies when officers
target specific individuals, exhibiting confusion over whether to apply the balancing
test for reasonableness in Lidster or a rule of presumptive unconstitutionality under
Terry v. Ohio, 392 U.S. 1 (1968). Compare State v. Woldt, 293 Neb. 265, 267-72
(2016); Gipson v. State, 268 S.W.3d 185, 186-89 (Tex. App. 2008); and State v.
Watkins, 207 Ariz. 562, 563-65 (2004) with Lincoln v. Barnes, 855 F.3d 297, 299-304
(5th Cir. 2017); Maxwell v. County of San Diego, 708 F.3d 1075, 1084 (9th Cir.
2013); United States v. Kalb, 2017 WL 132164, *2-4 (E.D. Pa. Jan 13, 2017);
Collender v. City of Brea, 2013 WL 11316942, *12-13 (C.D. Cal. Mar. 4, 2013); and
State v. Whitney, 2012 ME 105 9 10-12. This Court should resolve that confusion
in the lower courts, offering clear guidance to officers on the Fourth Amendment

limits of investigatory tactics aimed at innocent young men who have witnessed a

crime.



A, The Vast Potential for Officers to Seize Young Minorities
Without a Warrant for Merely Witnessing Crime
Highlights the Importance of This Issue.

When officers seize all drivers who pass a highway checkpoint,“the
humiliation implicit in being singled out as an object of suspicion is absent.” 4 W.
LaFave, Search and Seizure § 9.7(a) (5th ed. 2016) (citing Model Code of Pre-
Arraignment Procedure 266 (1975)). But humiliation is omnipresent when officers
conduct the kind of targeted, suspicionless seizure that occurred below. While
Tyreke rode his bike through his Portage Park neighborhood—where nearly half of
the residents are minority members (see Community Data Snapshot, Portage Park,
CHICAGO METROPOLITAN AGENCY FOR PLANNING, http://www.cmap.illinois.gov/
documents/10180/126764/Portage+Park.pdf (2017))-he saw that the officers wanted
to speak only to him, not to all passing vehicle operators. Id. at 657. Although the
officers admittedly did not suspect Tyreke of any wrongdoing, they required him to
publicly submit to their authority in full, daytime view of his neighbors and friends.
This implied that Tryeke possessed a criminal intent the officers had no reason to
suspect.

If officers need only the faintest notion that a an individual has witnessed a
crime to seize him without a warrant, the Fourth Amendment will become a
parchment barrier to racial profiling and its dire consequences. The humiliation
officers could foist upon minorities, especially young men like Tyreke, is palpable.
Such stops are inherently demeaning, making minorities feel unwelcome in their
own neighborhoods and distrustful of police. Floyd v. City of New York, 959 F. Supp.

2d 540, 557 (S.D.N.Y. 2013). Suspicionless stops are “damaging to the detainees’
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self-esteem, and reinforce the reality that racism and intolerance are for many
African—Americans a regular part of their daily lives.” Washington v. Lambert, 98
F.3d 1181, 1188 (9th Cir. 1996) (collecting scholarly sources); see also STOP AND
FRrISK: THE HUMAN IMPACT, CENTER FOR CONSTITUTIONAL RIGHTS,
https://ccrjustice.org/sites/default/files/attach/2015/08/the-human-impact-report.pdf
(2012) (warrantless stops “can leave people feeling unsafe, fearful of police, afraid to
leave their homes, or re-living the experience whenever they see police.”) The
potential for the police to publicly shame innocent individuals demonstrates the
dangers of widespread application of Lidster to suspicionless, targeted stops of
possible witnesses. See 4 W. LaFave, Search and Seizure § 9.7(a) (5th ed. 2016)
(“[T]he stopping of a single vehicle without sufficient suspicion of it to merit a Terry
stop should not be upheld on the ground that the stop would have been appropriate
had it occurred in a roadblock context.”).

This Court must intervene to determine whether such suspicionless, targeted
seizures are presumptively unconstitutional. Careful consideration is required
before granting police officers such power over the citizens they protect.

B. Lower Courts Have Repeatedly Expressed Confusion
Over the Presumptive Constitutionality of Suspicionless
Targeted Stops of Possible Witnesses.

In Lidster, this Court held that a suspicionless “information-seeking”
highway checkpoint of possible witnesses did not presumptively offend the
constitution because such checkpoints have several unique, constitutionally-
redeeming traits. Lidster, 540 U.S. at 426. Officers in Lidster created a checkpoint

blocking all traffic on a highway where a hit-and-run had occurred around the same

-8-



time a week earlier. Id. at 422. Officers stopped each vehicle that reached the
checkpoint for 10 to 15 seconds, asking the occupants if they had seen anything
happen there the previous weekend. Id.

This Court reasoned that 10-to-15-second, information-seeking checkpoints
are unlikely “to provoke anxiety or to prove intrusive.” Id. at 425. They are also
unlikely to involve “questions designed to elicit self-incriminating information.” Id.
Additionally, a rule of presumptive unconstitutionality is not necessary to prevent
“an unreasonable proliferation of police checkpoints”; limited police resources and
public resistance to traffic slow-downs practically limit any such proliferation. Id. at
426 (citation omitted). Those traits, “taken together,” excuse such checkpoints from
presumptive unconstitutionality. Id. Instead, this Court held that suspicionless
checkpoints are subject to a three-factor reasonableness test that examines “ ‘the
gravity of the public concerns served by the seizure, the degree to which the seizure
advances the public interest, and the severity of the interference with individual
liberty.”” Id. (quoting Brown v. Texas, 443 U.S. 47, 51 (1979)).

Many courts have declined to apply Lidster beyond its facts, suggesting that
officers must have reasonable suspicion under Terry v. Ohio, 392 U.S. 1 (1968) to
seize a possible witness to another crime. For instance, in Maxwell v. County of San
Diego, 708 F.3d 1075 (9th Cir. 2013), the Ninth Circuit considered a § 1983 suit by
family members of a shooting victim whom responding officers separated from that
victim and questioned while delaying the departure of the victim’s ambulance. Id.
at 1079-81. In rejecting the officers’ qualified immunity claim, the Ninth Circuit

specifically noted that Lidster did not give the officers reasonable grounds to believe
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they could “detain, separate, and interrogate” the victim’s family, which would have
required reasonable suspicion under Terry. Id. at 1084, 1090.

Similarly, in Lincoln v. Barnes, 855 F.3d 297 (5th Cir. 2017), the Fifth Circuit
refused to apply Lidster to a suspicionless seizure of a witness to a police shooting.
Id. at 299-300. The case arose from a domestic incident during which officers fatally
shot the witness’s mentally-ill father. Id. at 299. The officers handcuffed the
witness, moved her to the back of a patrol car, then interrogated her at the police
station. Id. at 299-300. The witness filed a § 1983 suit, and the Fifth Circuit denied
the officers’ claim of qualified immunity. Id. at 304. Specifically, the court rejected
the officers’ argument that the reasonableness test in Lidster governs all witness
detentions. Id. at 303. The court reasoned that Lidster involved stops that only
minimally interfered with vehicle operators’ Fourth Amendment liberty, unlike the
seizure of a potential witness for extended interrogation. Id. at 303. The court held
that the seizure of a shooting witness simply to obtain information from her is per
se unreasonable absent other exigent circumstances. Id. at 304; but see Lincoln v.
Turner, 874 F.3d 833, 842-45 (5th Cir. 2017) (applying both Terry and Lidster to the
unreasonable detention of the plaintiff shortly after officers shot her father).

Some district courts also have found Lidster inapplicable to a suspicionless
stop of a potential witness. In United States v. Kalb, 2017 WL 132164 (E.D. Pa. Jan
13, 2017), the Eastern District of Pennsylvania declined to extend Lidster to a brief
roadside stop officers used to determine if a motorist might be a witness. Id. at *2-4.
The court reasoned that “such a sweeping view of police power does not comport

with the Constitution.” Id. at *4. Similarly, in Collender v. City of Brea, 2013 WL
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11316942 (C.D. Cal. Mar. 4, 2013), the court rejected a § 1983 defendant’s qualified
immunity claim that the hour-long detention of witnesses to a police shooting was
permissible as a matter of law under Lidster. Id. at *12-13.

In contrast, other circuits and state courts of last resort have suggested that
Lidster applies to suspicionless seizures of potential witnesses. The Tenth Circuit
considered the issue in Walker v. City of Orem, 451 F.3d 1139 (10th Cir. 2006),
where officers detained several family members who had just witnessed the officers
shoot their mentally-ill relative. Id. at 1144-45. The family members filed a section
1983 suit, challenging their detention. Id. The Tenth Circuit applied Lidster’s
balancing test, rather than a rule of presumptive unconstitutionality, noting that
the officers had “reason to believe that one or more of the plaintiffs had specific
information about the shooting in question” that it may have been reasonable to
seek. Id. at 1149. Although the court found the 90-minute detention more intrusive
than a highway checkpoint, it granted qualified immunity because a reasonable
officer could have believed that Lidster permitted such a detention. Id. at 1151.

The Nebraska Supreme Court reached a similar holding in State v. Woldt,
293 Neb. 265 (2016), where an officer stopped one truck on suspicion of drunk
driving, then saw the defendant, an acquaintance, driving his truck nearby. Id. at
266-67. When the defendant reversed his truck into the intersection as if to drive
away, the officer briefly stopped the defendant to ask what he had seen, later
determining that the defendant was also drunk. Id. at 267. The Nebraska Supreme
Court applied Lidster, holding that both highway checkpoints and targeted

suspicionless seizures are not presumptively unconstitutional because they are “less
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intrusive than a traditional arrest.” Id. at 271. Under that balancing test, the court
ruled that the suspicionless targeted seizure was reasonable under the Fourth
Amendment. Id. at 272-76.

The Supreme Judicial Court of Maine addressed a similar issue in State v.
LaPlante, 2011 ME 85. In that case, an officer observed a car excessively speeding,
followed by the defendant driving safely on his motorcycle. Id. at § 2. The officer
attempted to follow the speeding car but could not catch it; he then stopped the
defendant to ask if he saw the car. Id. at Y 3-4. The officer quickly discovered that
the defendant was drunk and arrested him. Id. at § 4. The Maine Supreme Court
held that “traffic stops in the absence of reasonable articulable suspicion” were not
presumptively unconstitutional, but were instead subject to Lidster’s three-part
balancing test. Id. at § 8. Using that balancing test, the court found the officer’s
stop unconstitutional. Id. at 9 9-10, 18.

Some lower courts have also applied Lidster to suspicionless stops of
potential witnesses. In Gipson v. State, 268 S.W.3d 185 (Tex. App. 2008), an officer
detained a vehicle leaving the parking lot of a store that had just been robbed
because he believed the occupants “were potential suspects or witnesses to a crime.”
Id. at 186-87. One of the occupants was later discovered to be the robber. Id. at 187.
The Court of Appeals of Texas found the roadside stop constitutionally permissible.
Id. at 189. The court suggested that Lidster permitted suspicionless detention of
potential witnesses to a crime if its reasonableness test is met, then applied that
test to the stop of the suspected robber. Id. at 188-89. The court never explained,

and the facts do not reveal, why the officers lacked reasonable suspicion. Id.; see
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also State v. Garrison, 911 So. 2d 346, 349-50 (La. Ct. App. 2005) (applying Lidster
to an officer’s stop of a driver he did not believe to be violating the law but to be
involved in a “disturbance” involving screeching tires near a college); State v.
Watkins, 207 Ariz. 562, 563-65 (Ariz. Ct. App. 2004) (applying Lidster to a stop of a
defendant walking 50 feet away from a recent burglary perpetrated by men recently
seen in the defendant’s apartment).

Given this split in authority, it is unsurprising that several courts recently
exhibited confusion about whether suspicionless stops of possible witnesses to a
police shooting are controlled by Lidster or are presumptively unconstitutional
under Terry. For instance, in Simmons v. City of Chicago, 2017 WL 497755, at *5-7
(N.D. Il. Feb 7, 2017), the Northern District of Illinois applied both Terry and
Lidster to plaintiff's § 1983 claim that he was unlawfully seized following the
shooting of an officer in the home plaintiff occupied. Similarly, in Lincoln v. Turner,
874 F.3d 833, 842-45 (5th Cir. 2017), the court applied both Terry and Lidster to the
identical fact scenario it had found Lidster controlled in Lincoln v. Barnes, 855 F.3d
297 (5th Cir. 2017). In State v. Whitney, 2012 ME 105, Maine’s highest court found
that an officer’s stop of a vehicle operator four miles away from a recent
single-vehicle crash both lacked a “reasonable articulable suspicion” needed for a
Terry stop and failed to meet the Lidster reasonableness test. Id. at 1Y 10-18. In
State v. Mitchell, 145 Wash. App. 1, 3-9 (2008), the Washington Appellate Court
held that officers could detain the defendant, who provided conflicting information

and appeared nervous while reporting a robbery, under both Terry and Lidster.
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C. It was presumptively unconstitutional for officers seize
Tyreke in order to question him at the station about an
unrelated crime.

In Lidster, this Court reasoned that a suspicionless “information-seeking”
highway checkpoint did not presumptively offend the Constitution because such
checkpoints are unlikely to provoke anxiety, prove intrusive, involve questions
aimed to incriminate drivers, or be unreasonably proliferated given limited police
resources. Lidster, 540 U.S. at 425-26. Those traits, “taken together,” excuse such
checkpoints from presumptive unconstitutionality. Id.

The officers’ suspicionless, targeted seizure of Tyreke lacked the
constitutionally-redeeming traits found in the Lidster checkpoint. First, the
suspicionless stop of Tyreke was highly intrusive and provoked anxiety. The officers
halted Tyreke in the middle of the road in his own neighborhood, suddenly bringing
their full authority to bear on Tyreke alone in full daytime view of passersby. The
officers also admittedly sought to interrogate Tyreke at the station, not simply to
ask for information for 10 to 15 seconds as in Lidster. (R. 14-17, 36); Lidster, 540
U.S. at 422.

Second, unlike the Lidster checkpoint, the suspicionless stop of Tyreke
included questions designed to elicit self-incriminating information. Immediately
after seizing Tyreke and asking his name, the officers questioned him about the
contents of his pockets, rather than seeking any information about an unrelated
crime he may have seen. (R. 21-22, 32)

Third, a prophylactic rule of presumptive unconstitutionality is necessary to

restrain officers from proliferating suspicionless individual stops of vehicle
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operators like Tyreke. While limited resources and public resistance will naturally
curb the abuse of checkpoints (Lidster, 540 U.S. at 426), police need not expend
significant resources to conduct individual suspicionless stops that will largely
remain out of the public eye. Only a bright constitutional line will curb such stops.
In the absence of this Court’s input on the practice, officers could abuse the broadest
reading of Lidster to authorize systematic race-conscious stops of young men in
high-crime neighborhoods. This petition gives this Court the opportunity to choose
between competing lines of case law regarding the applicability of Lidster to such
suspicionless seizures, thereby providing officers and lower courts the guidance

needed to ensure the proper balance between security and liberty.
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CONCLUSION

For the foregoing reasons, petitioner, Tyreke H., respectfully prays that a

writ of certiorari issue to review the judgment of the Illinois Appellate Court.
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Deputy Defender
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' IN THE APPELLATE COURT OF ILLINOIS NOV 18 2017

FIRST JUDICIAL DISTRICT . bocker S
L i Offico of the * J:) o ar
THE PEOPLE OF THE STATE OF ILLINOIS, ) |
Plamtlff-Appellee, ; :
\2 ; : No. 1-21 7-0406
Respondéﬁt—Appellant. ; _: |

ORDER

This cause coming to be heard on Respondent-Appellant’s Petltlon for Reheanng, the
Court being fully advised in the premlses

IT IS HEREBY ORDERED that the Petmon for Rehearmg is demed

ORDER ENTERED | %W J WeBrde
NOV 13 20V -

JUSTICE -
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i 2017 IL App (1st) 170406"

~ NOTICE
The te of i opinion T '~ FOURTH DIVISION
&m‘b o ne o g of | | September 28, 2017
a Pollicn for Reineig & - :
Sy dioponiion of the 060,  No. 1-17-0406
| IN THE B |
APPELLATE COURT OF ILLINOIS
FIRST JUDICIAL DISTRICT
Inre TYREKE H., a Minor ) " Appeal from the
(The People of the State Of Illinois, ) Circuit Court of
) Cook County.
Petitioner-Appellee, ) :
v. - ) No. 16 JD 1793
Tyreke H., ) - Honorable
) - Stuart F. Lubin,
Respondgn;—Appellant.) ) Judge Presiding.

JUSTICE ELLIS delivered the jﬁdgmcn_t of the éourt. _

Justice Howse concurred in the judgment and opinion.

Justice McBride specially concurred, with opinion.

| OPINION

91  Minor respondent Tyreke H. (Respondent) was ﬁdiné his bicycle on Waveland Avenue
when two police officers, wishing to sﬁeak'with him not as a suspect but as a potential witness to
a homicide, stopped their squad car in Respondént’s path of tra;'el in the middle of the street.
When stopped, ofﬁcelfsv spotted a bulge in his'pocket that resembled a firearm. Respondent
confirmed his identity to the officers and admitted that he was in possession of a firearm. He wa§
adjudicated dclinquenf of two counts of aggravated unlawful use of a weapbn and one cou;lt of
unlawful posse‘ssion of firearms. | |
92  Respondent claims he was unreasonably seized and unfeasonably searched in violation of

the fourth amendment. The trial couﬁ initially agreed and sup;}fesscd the evidence of the gun,
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then reconsidered and rei/ersed its ruling, leading to Responden’é’s adjudication of delinquency
on the gun charge ) | |

93  Weaffirm. We hold that a seizure did take place, but that the seizure was reasonable

under the cncumstances We further agree with the trial court that the search did not v1olate the |

fourth amcndment.

-y L
95 OnAugustll, 2616, the State ﬁled a‘petitidn for adjudicntion of wardship, charging‘
~ Respondent with two counfs of aggravated unlawful use of a weapon (AUUW) and one count of o
unlawful possession of firearms (UPF). The ﬁret_AUUW count was premised on Respendent’s
possession of a gun while he was not in hie home, was under 21 years of age, and was not
engaged in lawful activities under the Wildlife Code. The other AUUW count was based on
Respondent’s possession of a handgun when he had not been issued a currently valid Firearm
Owner’s Identiﬁcation (FOID) Card. The UPF count was premised on his possession of A |
concealed handgun while he was under 18 years of age.
6 Respondent fileda motlon to quash arrest and suppress evidence. He claimed the stop,
| search, and mterrogatlon went beyond the scope of an mvestlgauve stop pursuant to Terry v.
Ohio, 392 U.S. 1 (1968). He argued that the ofﬁcers had no reasonable aruculable belief that he
was armed, nor any reasonable articulable suspicion that he was in the process of committing, or
was about to commit, any crime. |
57 On September 12, 2016, the tnal court held a hearing on Respondent’s motion. Officer
Gerald Ludwwh, a Chicago police oﬁicer testlﬁed that, on August 10,-2016, at approximately

1:30 p.m., he was on duty in an unmarked car in the area of 5640 West Waveland with his

.2'-'
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partner, Officer John Rottman. Both were in plain clothes with vests that displayéd a badge and
name tag.' | |

98  The officers were assisting Area North détecﬁves ina ﬁc;micide inVestigation. The
detectives had asked them to locate Respondeiﬁ asa poséible witniess and request that .
Respondenf accompany them to headquarters for questioning ébbut the homicide. The officers
“had been given a photograph of Respondent and information as to hlS hbine location.

19 While in the area of West Waveland, the officers saw an individual they believed to be.
"~ Respondent riding a bicycle. Officer Ludwicﬁ testified that when he first saw Respondent, there.
" was a bulge in Respondent"sI right front jeans pocket. He was ébout 75 feet away at ﬂle time.
T10 ‘Both Respondénf and the officers were traveling eastbound. The officers drove past
Respondent, visually confirmed his identity, and stopped the car just in front of Respondent, just

| east of him, so that he would ride directly to them. At that point, the distance between
Respondent and the ofﬁc_:ers “was Qﬁly ten feet pbssibly,” but the distance was decreasing as
Respondent continued travéling eastbound towards the Bfﬁcers. : | |
911 The officers got oﬁt of their vehiclé as Respondent stopped before them. Ofﬁéer |
Rothnm tﬁe dxivér, asked Respondent for his name. Respondent identified himself, cooperated,
and made no furtive movements either before or during the stop. Officer Ludwich testified that,
v aﬁ_er they confirmed that Respondent was Tyreke H., it was Ofﬁéer Ludwich’s intention to ask
Respondent some questibns and ask whether he wa$ willing to go down to the station.

912 Officer Ludwich @e around the rear of the car and approached Resl;ondent from
~ behind. When he was aboﬁt four feet away, he saw the bulge in Resp_ondent’s pocket. He

testified that this bulge appeared “to be basically a handgun in [Respondent’s] right front pants

! Both officers’ names were spelled more than one way in the transcript.

_.3"-.
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pocket.” Officer Ludwich also stated that “{i]t was a silhouette of a handgun in a front jeans
pocket.” Officer Ludwich had recovered a handgun “hundreds” of times during his 23-year
career with the Chlcago polrce deparunent And in his opinion, the bulge in Respondent’
pocket was “different than what a typical wallet or set of keys _wo_uld look like.”
913 Before condueting a protective .pat down of Respondent,‘Ofﬁcer Ludwich tapped
Respondent’s right pant pocket to confirm, for officer safety, whether it was a firearm. Officer
Ludwich described what he felt as a “hard metallrc nonyleldmg touch.” Based on what he felt
when he tapped Respondent’s right front pants pocket, Officer Ludw1ch “believed” and “knew”
it was a gun in Respondent’s pocket. He said, “What’s this?” Respondent rephed, “It’s a gun. 1
need it for protection.”
714 Officer Ludwieh performed a protective pat down and recovered a .22 caliber AMT
semiautomatic handgun with six live rounds, ﬁue in the magazine and one in the chamber.

' Officer Ludwich testified that the gun was approximately seven inches long. The weapon was

v inventoried, and Respondent was arrested

| 915 Attheendof the hearing, the trial court granted Respondent’s motion to suppress. The
~ trial court found that Respondent was “in a different position from the usual defendant because
| the police were not suspicious that there was criminal activity as in the case of Terrj) v. Ohio,
[392 U.S. 1 (1968)}.” Instead, as the trial court noted, Respondent was a possible witness. In
granting Respondent’s motion to suppress, the trial court stated, in part, as follows:

“On cross-examination, [Officer Ludwich] said_[the bulge in Respondent’s
pocket] appeared to be a handgun. It looked like a handgun. It was the silhouette
And he tapped his pocket. He patted him down. He never asked him, you know,

- You are a witness, would you like to come to the statxon’7

-4-
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| He néve’r gave him a chance to do that. S§ this 1s a pret& ciose cése, butl
think [Resppndent] was searched illegally.” | | |
916 T_hé State mové_d_for reconsideration. The St:"ate a.rgued: thﬁt the court erred m its
application of the law, that a police .ofﬁcef is not required to,aék Queétions.before recovering a
weapon. Thé State coﬁtcnded that, based on Ofﬁcer Ludwich’s obscr\{ations of the bulge in
Respon’dent’s pocket, wlnch he believed io bea hgndgun, Officer Ludwich was justified in
conducting the pat-down to determine if it was, in fact, a handgun.
Y17 On October 14; 2016, the court began hearing the mot{on to reconsider. The trial court
looked at the gun and stated that the gun was smaller than the court had previously thought. Tﬁe
~ court said it “would like to see the gun: actually m the pants to'décide whcfher or not—that—that
~ would be the best test of whether it "can be——if it’s immediatgly apparent to be a gun.” The
Statt;,’s motion was entered and continued. | |
9§18 On November 10, 2016, the trial court held a hearing on the State’s motion. Defense
counsel noted that althoﬁgh Respondent had provided his pants, ‘the policé officers could not
determine which pants Re'épondent was Wca.ring on the date of his arrest. After hearing argument
from both si&es, the trial court granted the motion to reconsi'd& and reversed its previous
suppression order.
919 Attrial, the State presented Officer Lud\ﬁi,ch as its only witnéss. ﬁe testified consistently
with his prior testimony at.thc hearing on Respondent’s fnotion to suppress.
- 920 Officer Ludwic;h also testified that, when he recovered the firearm from Respondent, he
did not present a valid FOID card. When asked whether Respondent told him that he’had a valid

FOID card, Officer Ludwich testified: “I believe he said he did not.” On cross-examination,
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Ofﬁcer Ludwich testified that he d1d not run Respondent’s name in the computer to see if he had
a FOID card.
$21 The trial court made a ﬁndiag of delinquency on all thfee counts, The court later

sentenced Respondent to 18 months’ probation. Respondent ﬁled a timely notice of appeal.

122 | o i |

923 Respondent raises two issues regaading his encounfer with the police ofﬁcérs. He says he
- was unreasonably seized in violation of the fourth amendment and that he was unreasonably
searched in violation of the fourth amendment. The seizure and search questions are separate
matters, of course. Pegple v. Sorenson, 196 Il1. 2d 425, 433 (2001) (*“The question of whether the
investigatory stop was valid, however,‘ is a separate question froxﬁ whether the search for
weapons was valid.”). We cqnsider the seizure qaesﬁon ﬁrsi, because if the initial encounter was
an unconstitutional defention, the search incident to that detention was, too. People v. Harris,

2011 IL App (Ist) 103382, § 17; see also Adams v. Williams, 407 U.S. 143, 146 (1972),

924 o A.

925 We apply a two-part standard of review when consideﬁn'g the trial court’s ruling on a
motion to suppress evidence. People v. Almond, 2015 IL 113817, q 55. We afford graat
.dgference to the trial court’s factual findings, i'cversing them onl)‘t if they are against the manifest .
weight of the evidence. Jd. We review de novo the trial court’s ultimate rulmg as to whether the - |
evidence should be supprcssed 2

926 But here, as to the question 9f the initial stop, there are no disputed facts. Officer

‘Ludwich testified without contradiction as to the circumstances surrounding the stop of

-6
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" Respondent. Respondent does not claim that the 6fﬁcer’s testimony was fabricated or

implausible. (The search issue is a different matter, but we are concerned here only with the
seizure.) Because thé facts are undisputed, we apply de novo révi'ew_to this issue. Seé Peoplé V.
Gherna, 203 I11. 2d 165, 175 (2003); People v. Anthony, 198 Il1. 2d 194, 201(2001); People v.
Sims, 192 11, 2d 592, 615 (2000). | |

927 Respondent says that the police seized him when they blocked his path, forcing him to
stop his bicycle and aquer questions, and that 'tl':iey did so without any reasonable, axﬁcﬁlable :

suspicion that Respondeht had cominitted a crime. The State does not dispute the second half of

 that argument; it agrees that the officers lacked a reasonable, articulable suspicion that

Respondent had committed a crime. But the State argues that the trial court properly denied

Respondent’s motion because he was not seized in the first place; the encounter between the

 officers and Respondent, says the State, was consensual.

928 Both the fourth amendment to the United States Constitution and the [linois Constitut_ién
of 1970 guarantee thé_'ﬁght of individuals to be‘free from unreasonable searches and seizures.
Us. ConSt., amend. IV; I1l. Const. 1970, art. I, § 6. Our supreme court has divided poliée-citizen
encounters involviné the investigation of crime into three tiers: (1) arrests, which must be
supported by probable cause; (2) brief investigative detentions, or “Terry stops,” which must be -
supported by a réasonable, articulable suspicion that the detaixécé has committed, is committing,
or is about to commit a'cr'ime (see Terry, 392 U.S. 1); and (3) encounters that invoive no
coercion or detention, Known as consensual encoﬁnters. People v. Hopkins, 235 11 2d 453, 471
(2009); People v. Luedemann, 222 11l 2d 530, 544 (2006). And a “consensual encounter between
a citizen and an officer does not violate the fourth amendment because it does not involve

coercion or a detention.” Almond, 2015 IL 113817, q 56.

7-
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129 “[A] person ﬁas__becn seizedfwhén, considering the totality of the circumstances, a
reasonable person wdtﬂd believe he is not frec;, t:o leave.” Almd;zd? 20151L 113817, § 57.
Recently, in In re Elijah W., 2017 IL App (fst) 162648, " 27;32, this court held that, when
determining whether a.n encounter between a minor and law enforcement was consensual for .
fourth amendment purposes, the reasonable persoﬁ standard is modified to take the minor’s age
and other .relevani factors into account. Id, 127-32. This court reasoned that our suprem§ court
has aﬁopted the holding of the U.S. Supreme Court that an individual’s age and other
characteristics are relevant in determining whether the individﬁal isin _“custody” for purposes of
. - the fifth amendment. See Inre D.L.H,, 2015 IL 117341, 51 (in considering “whethef a
vre;son'able person, innocent of wrongdoing, would have beliéVed he br she was free to terminate
the [police] questioning and lea’ve,”A“the reasonable person stan&ard is mgdiﬁed to take [facf that
person is juvenile} into _a:ccount”); J.D.B. v North Carolihd, 564 U.S. 261, 281 (2011) (juvenilefs
age must be considered in defexmining whether juvenile was in “custody” under Fiﬁh |
Améndment). This court then agreed that the consideration of a juvehi]e’s age on the ﬁﬁh '
amendment “custody” question “ ‘seems parti‘culé.rly fitting for search—and-seizure analyses since -
the tests for custody under the Fifth Amendment and detentions under the Fourth Amendment
both focﬁs on how reasonable personé would perceive their intefaction wi_th the police.’ ” Elijah
W., 2017 IL App (1st) 162648, § 28 (quoting In re J.G., 175 Cal. Rptr. 3d 183, 190 (2014)).
730  We agree with Respondent that the determination of whether he was seized depends on
whethér, considering the. totality of the circumstances, a reasopable 171year-oid would believe he -
' was not free to leave. Bﬁt we emphasize that, whether we considered a reasonable person in the

abstract or a reasohable 1 7-year-old, our.decision would be the same.
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931 The United Stafes Supreme Court has ideﬂtiﬁed tﬁe foﬁowing four factors that indicate a
seizure: (1) the threatening presence of several oﬁm, (2) the display of a weapon by an officer,
3) somc;, physical touchihg of the person, or (4) using language §r tone of voice compelling the
individual to comply w1th the officer’s requests. United States: v. Mendenhall, 446 U.S. 544, 554
(1980); see also Alinond, 2015 IL 113817, §57. “In the absenée of some such evidence,
otherwise inoffensive lcont'act between a member of the public anci the police cannot, as a matter
of law, amount to a sciime of that person.” Mendenhall, 446 U.S. at 555.
932 The Illinois Sﬁpremc Court has stated that “the absence of Mendenhall factors, while not
necessarily conclusive, is highly instructive.” Luedemann, 222 I1l. 2d at 554, ;acco.rd Almond,
2015 IL 113817, § 57. “If those factors are absent, that means fhat only one or two officers
approachéd the defendant, they displayed no weapons, they did not touch the defendant, and they
- did not use any language or tone of voice indicating that compliance thh their requests was
compelled.” Luedema’nﬂ, 222 11 2d at 554. “Obviouély, a scizmje‘ is much less likely to be found
when officers approa‘ch a ;;erson in such an inoffensive manner.” Id But the Mendenhall f;ictors
are not exhaustive, and a séizure may be found‘c')n the basis of 'o'tl.ler coercive police conduct
similar to the Mendénhall factors. People v. Cosby, 23.1 111. 2d 262, 281 (2008). | |
933 We find instructive the reasoning of the appéllate and supreme courts in People v.
'Thomas, 315 111 App. 3d 849 (2000), aﬂ"d, 198 111 2d 103 (2601).
€34 In Thomas, 198 IIL. 2d at 106, an Officer Melton had heard from an informant that the
defendant was using iﬁs bicycle to déliver illegal drugs. The defendant waé riding his bicycle and
holding a police scanner when the officer overtook and passed defendant by car and then

“positioned his squad car across defendant’s path.” Id. At that point, the defendant ébruptly
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changed difection on his bicycle, escaping down 'an'alley; he was later caught with drugs in his
possession. Id, at 106-07. | | |
935 Thc trial court supﬁressed the evidence of the drugs, ﬁnding that the officer’s stopping of
the car, blocking the défénda_nt’s path, constituted an umeésonabie seizure. Thomas, 315 ﬂl.
App. 3d at 852. The appellate court agreed that the officer’s initial stop of the vehicle constitufed
a Terry stop unsupported by the rgquisife reasonable, articulable v‘suspicion that the defendant was
engaged in criminal activity. The appellate court .rejected the State’s claim that the initial
stopping of the vehicle fell under the third cateéory of police-éitizen iﬁteraction, the “consensual
encounter,’; elaborating at length on its' reasoning:
“Officer Melton was not trymg to engage in the kind of personal intercourse between
police officers aﬁd citizens that falls short of a seizure. He was trying to effect a forceful
stop and detention. His use of the phrase “field interview” to describe his intent and

~ design does not alter what he did in order to effect it. Nor does it change the investigative

nature of that intent and design.
” C
k%

The method employed to fulfill this investigative purpdse éonstitﬁted vmore than a
mere casual approach to engage in convemaﬁon. To give effect to his intent, Officer
Melton had to chase after anld.ﬁnd the defendant. 'Iheﬂ he had to hait the defendant’s

lmovements. When he caught up .to the deferidant, he did not honk his horn and wave, or
roll down his window and engage in conversation. *** Ofﬁcér Melton maneuvered his
squad car to éﬁ'ect an abrupt stop of a moving vehicle bi cufting off the path ahead This

was clearly an effort to effect an investigatory stop and de’tentidn.

-10-
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136

- Contrary to the State.’s cbntenﬁon,’ Officer Melton’s actions constituted a show of
authority. While it is trué that Ofﬁcer Meilton did not c{ispl;y a gun, did not utter a word,
and did x;ot ph&sically _tlouch the defendant, his acﬁon'@ sufficient to produce a feeling
of freedom’s restramt in an objectively reasonable ﬁersoﬁ. Officer Melton sped past the
defendant, made a sudden veer at a right anglé to the ,défendant’s travel route, and
deployed his sqi.xad. carina xﬁanner designed to cut off the defendant’s roadway. It would
be quite reasonable for a mbtorist, or, in this case, a biéyclist, confronted with such police
aétion to conclude that the officer wanted no further mbver_nent and expected submiséion.

When a police officer suddenly obstructs continued movement by placing his sqhdd car

- between a traveler and the road ahead, most travelers would feel compelled to stop and

constramed to stay until they engaged ﬁzrther direction Jfrom the officer.” (Emphasis
added)Id at 853-54 |

The appellate court ultimately held, however, that becéuse the defendant did not submit

to the unreasonable seizure—he fled down an alley instead—he could not have been “seized” as

a matter of law, as California v. Hodari D., 499 U.S. 621, 627 (1991), held that when a Suspect .

flees from an officer’s aftempt to detain him, no “seizure” can occur under the fourth

amendment. Thomas, 315 1ll. App. 3d at 857.

37

Our supreme court “agree[d] with the appellate court that Officer Melton’s initial conduct

* constituted an unwarranted investigatory stop and was constitutionally impermissible.” Thomas,

198 111 2d at 110. The supreme court concurred in the following summary from the appellate

court:

“ ‘Had the defendant stopped when his path was 'obstructed, had he submitted to Officer

Melton’s show of authority, a seizure of fhe kind oﬁ'enéiVé to our constitution would have

-11-
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occurred. Officer Melton wéuld have effeéted an.inves‘tigétory stop absent the tequisite
degree of suspicion to support it. The stop would have constituted an unreasonable
'seizure of the defendant’s- bcrsdn. However, Officer M;eltpn’s attcnipt to effect an
unlawful stop did not implicate the fourth amendment because the defendant took flight
and prevented it.’ | . - | .'
We agree and so hold.” Id. at 112 (quoting Thomas, 315 Ill. App. 3d at 857).
738 T'heré are some obvious differences between this case and Thomas—Respondent did not
flee from the police but submitted to the show of police authonty, Respondent was not suspectcd
of criminal wrongdomg—but on the questxon of whether the oﬂicers actions here constituted a
seizure, Thomas is squarely applicable. .
939 Here, the officers dr§ve past Respondent on his bicycle and then quickly stopped just
short of hi{ll, got out of the car, and faced him.. Officer Ludwich testified that the vehicle,
travelling eastbound like Respondent on his bike, passed Respondent and then “stopped just in
front of him,” “just east of him.” Atv that point, the officers left the vehicie so “[Respondent]
would ride directly to us.” When thé State, on cross-examination, asked if he or his parlnef
approached Résponderit, Ludwich said, “Actually, [Respondent] continued travelling eastbound
toward us, whiéh was only ten feet possibly.”
| 740 A reasonable, innocent person, riding a bikc_ along a public roadway, seeing a vehicle -
stop “just in front of him” and positioned in his path of travel such that he“‘Awould ride directly
to” that car, and then seeing two officers wearing badges on th'ein vests quickly emerge from the
vehicle and face him, could only come to one conclusion: “that the officer{s] wanted no .furth_er

movement and expected submission.” Thomas, 315 Ill. App. 3d at 854. The only conclusion a

1.
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reasonable, innocent person could draw from the officers’ actions was that they were demanding
to spea.k w1th him then a.nd there. .
| 941 As in Thomas, we cannot acccpt the State s contentlon that what occurred here was a
casual, “consensual” encounter not subject to the fourth amendmgnt.‘This was not a low-key
approach on a sidewail_c for a consensual chat; Respondent’s ﬁavél by bicycle was halted in the
middle of the road by a vehicle that cut off his path.of travel, with two officers immediately
emerging from that car to address him. o
942 We acknowledge the general rﬁle that the police do not seize citizens when they approach
them in public to ask a queétion. See Florida v. Bosticfc, 501 U.s. 429, 439 (1991); Luedemann,
222 111 2d at 549. But there is a difference between approachmg a pedestnan on the sidewalk
and stopping a blcychst in mld-travel down the street, by positioning a police vehicle dlrectly in
| front of the bike’s forward path and immediately leaving the car to speak w1th the oncoming
bicyclist. As New York’s highest court put it, “[a]lthough the ﬁght to stop a vehicle is generally
analogous to the right to stop a pedéstriaﬁ, police/motoﬁst encounters must be distinguished from
police/pedestrian encounters,” becausev “the obvious impact of stopping the progress of an
automobile is more intrusive_ than the minimal intrusion involved in stopping a pedestrian.”
People v. Spencer, 646 N.E.2d 785 (N.Y. 1995). Here, Respondent’s progress was stopped no
less because he was on a Bike, rather than behind the wheel of a car.
€43 “‘[The critical factor is whether the policehman, even.if making inquiries a private
citizen would not, has Othérwise conducted himsélf_ ina Mna which would be perceived as a
nonoffensive contact if .it occurred Between two ordinmy citizens.” People v. Laké, 2015 IL App
(4th) 130072, 9 29 (quoting 4 Wayne R LaF ave,-Sea.rch and Seizure § 9.4(a), at 582-83 (5th ed.

2012)). Said differently, “[A]n encounter between a police officer and a civilian ‘is a seizure

-13-
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only if the officer adds to those inhérent pressures by engaging in conduct significantly beyond
that accepted in sociai intercourse.’ ” People v. Castigilia, 3'94 Ill.App.Sd 355, 358 (2009)
(quoting 4 Wayne R. LaFave, Search and Seizure § 9.4(a), at 425 (4tﬁ ed. 2004))). Thus, in Lake, .
2015 IL App (4th) 130072, § 32, when an officer approached the defendant and tapped him on

~ the shoulder, no seizure océmed, as the ofﬁcer’ls touch of the shoulder was “one of many
nonoffensive methods our culture ahd éocicty acceptasa measure of ‘common courtesy to attract
another pefson's attention”' and “wés not a demonstraﬁon of police authority indicative of a
_seizure.”» |

944 Alay pérson might stop a fellow citizen on the street and ask for directions, or ask them
the time, or interact with that citizen for any number of reasons. But a lay person cannot stop a

' car in the middle of the road and get out, as if in a parking lot,:to ask 5 question of the moforist or
bicyclist behind them. That action was an unquestionable show of police authority ab_ov‘e and
beyond ordinary social ‘intervcourse, and it would be perceived as _such by any reasonable,
innocent person. We are not suggesting tﬂat the officers did anything wrong, or that they abused
their authority, but néither will we pretend that stopping their car in the middle of the road to
speak with an oncoming bicyclist is the same thing as a casuaf appl;oach of a citizen on the

| sidewalk. No reasoné,ble, ihnécent person would have viewed ftheir actions as anything but a
show of police authoriiy, indicating.that the officers wanted to speak with Respondent, and they
wanted to do so right at that moment. We reject the State’s claim that this Was a consensﬁai

~ encounter. | | _

145 Indeed, we highly question whether Respondent even wc;uld have had.a chance to

- consent, given the officers’ testimony that they stopped the car “just in front of him,” leaving

-14-
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him little time to have ;dor;e anything other than stop the bike right in front of them—which was
exactly how the ofﬁcérg bdAesigned tllle stop, by Ludwich’s own._admission.‘

146 Trué, as the State argues, the officers did not draw weabons, tackle him, or threaten
Respondent. That was true in Thomas, too, but our su'pfgme court still found that the ofﬁcers’
blocking of the defenci_ght’s path of travel by bike constituted a seizu;e. Thbmas, 198 I1l. 2d at
110, 112; see also Thomqs, 315 1L App. 3d at 854 (“While it fs true that Officer Melton did nbt
display a gun, did not ﬁtter a word, and didnbt physically touch the defendant, his action was
sufficient to produce a féeliﬁg of freedom’s resﬁaint. in an obj ecﬁ;rels' reasonable per#on.”). Asin
Thomas, the officers’ actions were an unquestionable show of authority, designed to indiéate toa
reasonable, innocent person that he was supposed to stop his bike And submit to that authority.

9 l47 While, as we alféady said abow)e, our supreme court has noted that the absence of any of
the four traditional Mendenhall factors 1s “highly instructive” (Luedemanri, 222 11l. 2d at 554) on .
the seizure question, neither our supreme court nor the United Siates Supreme Court has ever
instructed us t(; consider only those factors to the absolute exclusion of any other facfuai
circumstances that may be present in a g'ivenA case. Thomas, itself, is just such an example.

948 Indeed, the U.S. Supreme Court, in determining whether the police seized a fleeing
sﬁspect, considered wheﬁer the officers “operated the car in an aggréssive manner to block [the
suspect’s'] course or otherwise control the direction or speed of his movement.” Michigan v.
Chesternut, 486 U.S. 5 67, 575 (1988). ”‘I'hough: the Court there found no séizure, as the poiicé
made no attemnpt to stop the mah after He fled on foot upoh seéing the police cruiser, but rather -

Fme'rely “drove alongside him for a short distance™ before the nian discarded contraband (id. at
569), the Court considered the \.Iehicle’s' intrusion on the suspect’s movem_ehts as a factor in

determining whether a seizure occurred.
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949 The Maryland'Supreme Court ,made this very point in Jpnes-v. State, 572 A.2d 169, 172

© (Md. 1990), in holding that an officer seized a bicyclist when he puued his police cruiser to the
. | side of the road, got out, and verbally called out to the passing bicyéli-st: “Hey, could you come

: here” or “Hold on a rniﬁute” or “Hey, Wait a minute.” The court acknowledged the absence of
the four traditional Mendenhall factors but noted that Chesternut indicated that other factors
could be considered as well, including the oﬁicef’s use of his vehicle to obstruct the citizen’s
progress, and the Maryland court found that a. reasonable persbn in defendant’s position would
not have felt free to disregard the officer and pedél away; Id.
950 ‘We are not suggesting that the facts of this case entirely mirror those in Joﬁes. The
vehicle there did not stop directly in front of the biéyclist’s forward path or impede its inovement
at all, but on the other hand, the officer said something to the passing bicyélist that indicated that
the officer wanted his attention. Our point here is simply that th¢ manner in which the officers
used their vehicle in thls case is a féctdf that we are entitled tolcohsider.
951 The Staté alsojvz.n".gues that the vehicle in. 77toma& completely bldcke& the defendant’s
forward path, unlike here. True, the car in th1s case was not stopped at an angle, but it stopped in "
Respondent’s direct péth of travel and almost immediately in front of him, whereupon officers
got out of the car to face the rapidly-approaching Rcspondént. Our analysis need not rise or fall
on whether Respondent’s path was completely, mostly, or partially obstructed.. From an objéctive
standpoint of the reasonable, innocént person, the officers had clearly gone to considerable effort
to stop Resi)ondent_pn his bike without advance notice—without first calling out fo him and
asking him to pull over, or signaling to h1m in any way before stopping the vehicle right m front
of him and in his direct paf.h, then emérging from the car to faée him. Any reasonable person

would have concluded that the officers were demanding his attention at that very moment.
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952 And we would further note that the vehicle in Thomas did not block the defendant’s

immediate forw_ard j)ath—he had time tp steer his bike to avoid fhe police.vehicle, which is

preéisely what he did, fleeing down. an alley on that bike befofe reaching the roadblock. See
f Thomas, 198 T11. 2d at 106. Here, in contrast, while the car did not veer to an angle, it stopped
almost immediately in front of Res'pondent. No two cases ever haQe i)reéisely the same facts in
this éonte;;t. But we do not see how this distinction advanced b)" the State aliers the outcome.
953 The State is also correct that Respondent cooperated oﬁqc he was detained; he gave them
his name and truthfuﬂy admitted he had a gun in his pocket. But the seiéure had already occurred
by then. The officers’ gctions are viewed at their inception. Seé zd at 109 (“The conduct
constituting the stop under Terry must have been justified ét its inception.”); People v. Colyar,
2013 IL 11 1835, § 40 ‘(samc)..Thc fact that Respondent, once seized by police officérs,
cooperatgd with the oﬁ'l_(:ers does not convert a seizure into a “consensual encounter.” We would
have very little left of the fourth amendment if an individual’s submission to authority affer
being seized could be Qiewéd as some waiver of a constitution‘a]- right.
954 In addition to some di:ﬁ'erent:es between Thomas and this case’wé have just discussed
above, the special concﬁﬁence further distinguishes Thomas, arguing at length that the
motivations of the officers in Thomas were to stop a man théy suspected had committed a crime,
whereas here, “the only evidence regarding the officers’ intentions showed that they were
seeking to have a conversation with respondent as a poténtial &ivi.tnes.s to an unrelated crime, and
that, if respondent did ﬁot consent to that interaction, he would have been free to leave.” But the
officer’s subjective motivation, and his or her reason for stopping a citizen—suspicion of a
crime, to ask a question, perhaps to perfoxm a community caretaking function—are irrelevant to

the question of whether a seizure occurred.
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955 Im determmmg whether a selzure occurred we view the actions of the officer and ask

~ how a reasonable, innocent person would obJecuvely perceive them—whether, “cons1denng the
totality of the circumstances, a reasonable person would beheve_he was not free to leave.”
People v. Oliver, 236 111. 2d 448, 456 (2010). The officer’s subjective intent or reasoning has no

- place in the analysis. éee Mendenhall, 446 U S. af 555 1.6 (“the subjective intentien of the DEA
agent in this case to detain respondent, had she attempted to leave, is irrelevent” to whether
seizhre occurred, “except insofar as that may have been conveyed to the respondent.”). As this
court recently wrote, “ ‘The obj eetive nature of the test also means that whether an encounter has
become 5 seizure depends on the officer's objective behavier, not any subjective suspicion of
criminal activity.’ ” Lake, 2015 IL App .(4th) 130‘(')72, 928 (qu:'oti’ng 4 Wayne R. LaFaVe, Search’
and Seizure § 9.4(a), at 568 (5th ed. 2012)). Thus, in detennining whether a seizure occurred,

“we need not concern ourselves w1th any susplclons [the ofﬁcer] may have had about defendant

" as he approached, mtendmg to engage him in conversation.” Id.
156 The reason why the officer stop_ped the cmzen is the nex'; quesﬁoh, assuming a seizure is |
found to heve occurred; we proceed to ask whether the officer had justification to seize the

 citizen, to determine whether that seizure was reasonable. People v. Brownlee, 186 1ll. 2d 561 ,
517-18 (1999) (“As a general rule, all seizures rhust be masoneble *** ™). See also State v.
bavis, 517 A.2d 859, 863, 869 (N.J. 1986) (ﬁndihg seizure occurred when ofﬁcer‘blocked
bicyclists’ path with squad car, but ﬁnding seizure rreasonable under circthnstances) So the fact

 that the oﬁicers in Thomas were trying to stop a man they suspected to be involved in criminal

activity, whereas here, the officers had a susplclonless reason for stoppmg Respondent, has no

bearing on how a reasonable, innocent person would objectively perceive the officers’ actions.
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957 . The special wr;émfence also sﬁggests that we are taking libéfﬁes with the notion that the -
police vehicle’s stop in ﬁont of Reépondent' on his bike was a seizure, because Respondent did
not, himself, argue as m;ch at the suppression hearing. The cdnéurrence says that Respondent
only arguéd that he waS seized when the officers pléced him on the vehicle after recovering the
weapon. The record ;ﬁows that Respondent did not so limit his hrguﬁlent; he argued in his
written motion that “[é]t the point that the policé 's’topped [Respondent] he was ‘seized’ for
purposes of Fourth and Fourteenth Amendment analysis.” So we disagree that Respondent never
raised that argument below, and he ob\)iously raises it béfore us. We find no forfeiture,

58 We hoid that the’oﬁicers seized Respondent when they stopped his bicycle in the middle

of the street.

159 - B.

960 The Constitutigﬁi does not forbid seizures | per se, only unreasonable seizures. U.S. Const.,
amend. IV; Ill. Const. | 1970, art. |, §‘ 6. In the inyestigétory coﬁtext, T erry is a narrow exception
to the general rule that a citizen may not be detéined without pidbable cause. That narrow
exception typically re(juires a reasonable, articulable suspicion that the- person béing detained is
involved in criminal activity. See Terry, 392 U.AS. at 26;27; Um‘téd States v. Hensley, 469 U.S.
221, 229 (1985); Michigan v. Sumrﬁers; 452 U.S. 692, 699 (i981). But the U.S. Supreme Court |
has unanimously held that Vsuspicionlcss detentions of citizens as potential witnesses to a érime,
eveﬂ if they are seizurés, are not per se unconstitutional, but rather-are subject to a |
reasonableness test. [llinois v. Lidsier, 540 U.S. 419, 426 (2004).

961 - Lidster involved a police roadblock in Lombard, llinois. A vehicle had killed a bicyclist

in a hit-and-run incident. About a week later, with the crime still unsolved, the police set up a
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roadblock in that samél_‘area, at roughly the same time of night; a.s' the hit-and-run iﬁcident,
hoping to find motoﬁsts .who might have information about it. Id. at 422. One of the vghicles in
the line of waiting cars',. when it was its tum to pull up to the roadbiock, swerved a;ld almost
struck an officer, leading officers to inquire further and ulﬁmafely leadiﬁg to a failed sobriety test
and a DUI conviction. fd.

962 The Supreme C_ourt agreed vthat a seizure occurréd. Id at 425_-26 (“such an involuntary
stop amounts to a ‘seizure’ in Fourth Amendment térms”). And it was undisputed that the
officers lacked an individualized, articuléblé suspicion that the dgfendant had engaged in a crime
before stopping him. Id. at 423-24. Indeed, as tl.le' Court noted, “the context here (seekiné
information from the public) is one in which, by definition, the con@t of ‘individﬁalized
suspicion has little role to play.” Id. at 424 (parenthetical in original).

963 But the Court refused to apply a “rule of autoniatic unconstitutionality to brief,
infqtmation-séeking‘ highways stops” of this nature. “The fact that such stofas nofmally lack
individualized suspicion cannot by itself determine thé constitgtioﬁal outcome.” Id. It might in
other con_texts; such as in one’s home, l_)ut “[t]he Fourth Amendment does not treat a m§torist’s }
car as his castle,” and “special law enforcement concerns will sometimes justify highway stops
 without individualized suspicion.” Id |

764  On the other hand, it did not follow that “the stop is automatically, or even
prcsumptiVel};, constitutiofxal. It simply means tﬁat we must ju_dée its reasonableness, hence, its 4
constitutionality, on the basis of the individual circumstances.” /d. at 426, In determining the
reasonableness of a seizure in this context, it was necessary to consider “ ‘the gravity of the

public concerns served by the seizure, the degree‘ to which the-seizure advances the public
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interest, and the seventy of the interference with individual hberty ' Id at 427 (quotmg Brown

v. Texas, 443 U.S. 47, 51 (1979)) ' '

1 65 Given that the mvcstxgatlon mvolved a death, the Court found that the “relevant public

concern was grave.” Id. at 427. The stop advanced this concern in that the checkpomts were

uniquely tailored to identify people who might have been on the road the week earlier, by

instituting them in the same area at the same time of night. /d. And “[m]ost imponaritly,” the

stops were only a minimal intrusion on motorists, as the wait in line was “a very few minutes at
~ stop y 1 ‘ ry

most” and “[c]qntact with ﬁe police lasted only a few seconds.” Id. The Court thus upheld the
seizure as rgasonabl‘e. Id at 428.2‘

166  While Lidster involved a police roadblock, its holding and test have been applied in other

| contexts involving suspicionless detentions of potential witnesses. See, e.g., State v. Woldt, 876

N.W.2d 891, 896 (Neb_."2016) (detaining vclhicle on road to q\iestion individual abdut a driver in
nearby vehicle suspected of reckless driving); Maxwell v. County of San Diego, 708 F.3d 1075
(9th Cir. 2013) (separafing witnes:sA family members in home and refuéing to let witness-victim
leave in ambulance); State v. Whitney, 54 A.3d 1284, 1286 (Me. 2012) (detaining vehicle to
determine if driver had information as to whether three men conirersing with him outside vehicle -
had left scene of cé.r accident earlier that night); State v. LaPlante, 26 A.3d 337 (Me. 201 1)
(detaining vehicle to quéstion driver about another driver’s excessive speeding); Gipsoﬁ v. State,

268 S.W.3d 185 (Tex. App. 2008) (de.taining. vehicle leaving parking lot of store that was just

*We have characterized Lidster's holding as unanimous. The éinployment of a reasonableness test
for suspicionless detentions of potential witnesses, rather than a per se rule of unconstitutionality, was
indeed joined by all justices. Three justices dissented only from the decision to decide the reasonableness
of the checkpoint, rather than remanding to the Illinois courts to conduct that test. See id, at 428 (Stevens,
J., concurring in part and dissenting in part, joined by Souter and Ginsburg, JJ.).
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burglarized to question occupants as potential witnesses to robbery); State v. Mitchell, 186 P.3d
1071 (W ash. Ct. App. 2008) (detaining purported victim of robbery); State v. Watkins, 88 P.3d
1174, 1176 (Ariz. Ct. App. 2004) (detaining purported witness and victim after she tried to walk
away from oﬁeers) | o

167 We beheve that Lidster applies here as well. The Supreme Court gave several reasons for
applymg a reasonableness test to suspicionless police checkpomts rather than a per se rule of
unconstitutionality, all of which apply Vhere. First, if “[t]he Fonrth Amendment does not treat a
motorist’s car as his ee'stle” (Lidster, 540 U.S at 424), it most certainly does not treat a person’s
bicycle as such. Second, the Court’s rationalethat “the law ordinarily permits police to seek the
voluntary cooperation of members of the public in the investigation ofa cl'ime” (id. at 425)isno
less applicable to bicslclists than it is to motorists. Finally, the Court noted that information-
seeking highway stops are “less likely to provoke anxiety or *** prove intr_uslve,” “are likely |
brief,” and are not likely to elicit self-incriminating infoxmation. Id We acknowledge that being
stopped on a bicycle is more conﬁ‘ontatlonal than bemg one of many drivers stopped ata
roadside checkpoint. But given that the ultimate goal of the officers is to seek mformatlon, not to
investigate the blcycllst for commission of a crime, the lxkehhood ofa self-mcnmmatmg
confrontation is just as low as it would be fora dnver; we do not see the intrusion or anxiety to
be so great as to justify a different test t’or bicyclists than for drivers stopped at a checkpoint.
968 In light of Lidster, it would be inappropﬁate to impose a per se rule of uneonstitntionality
t‘ot the suspicionless roadtway stop of a bicyclist who is believed to be a witness to a crime
commltted by someone else. As the Supreme Court d1d there, we instead apply a reasonableness

test to the officers’ conduct here.
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769 Applying the r‘easonableness_‘test' from _Lidstér, we find the seizure here to have been

reasonable. Thé investigation underway was a homicide, every bit as grave a @nwm as vthe

vehicular death in Lidster, 540 U.S at 427. And the stop in this case was far more tailored to

advance the public’s interest in solving this homi.cidle than the stop in Lidster. There, all drivers

were stopped; their cdnn_ection to the ﬁicyclist’s death was notiiing more than the fact that, one

week after that incident, they were on the same road, at the same time of night, as the bicyclist

| when he died. Yet that was sufficient tailoring for the Supreme Court. See id. Here, officers were
targeting a s_'peciﬁc pé}son whose assistance was sought, and they believeci (correctly) that they
had found that specific person. The stop could not have been»mo.re narrole tailored towérd the .
public interest in solving this homicide.
§70 The final factor is the severity of the interference with individual liberty. See id We do
not deny that the officers stopped Resﬁondent in a rather dramatic, al')rup‘t- fashion in the middle
of the road. But that plays into whether the stop constituted a seizure, and we have already found .
;hat it did. All seizures; by deﬁnition, interfere with one’é liberty. This reasonableness test does
not even come into piay 'unleSs a court first finds a seizure to have occurred. The subreme court

was referring, in this final factor, not to the fact that an individual is detained in the first instance,
but to the duration and scope of that detention. JId.
971 Andon that question,} we-wéuld have to give a grade of “in_complgte.” The officers’
detention of Respondent for questioning was interrupied after fhe; first qu'e.stion‘—asking |
Respondent his name—at which point Officer Ludwich became suspicious of the possible
firearm in Respondent’s pants pocket. It quickly devolved into a search and arrest. For what it’s
worth, Officer Ludwich testiﬁ_ed without c_ontradicﬁon that his intention had been to ask

Respbndent if he would be willing to come to the police station for questioning, and that
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| 'Respondent would hqve' been free to decline that:requeét and l;e on his way. Any way you view
it, we cannot say that Respondent has carried his burden of shovﬁng that the initial detention,
prior to the search, coﬁéfimted a'severe interference with his hberty | _
§72  Each of the three factors favors a finding of reasonableness. We thus hold that fhe traffic

stop was a seizure, but a reasonable one.

173 . C

174 Because we hold that the officers complied with the fourth amendment in stopping
Respondent, we turn to the qucsﬁon of the frisk that followed the stop.

975 Afrisk fér weapons, following a valid stop, must be béSed on a reasonable suspicion that
the individual is armed and thus dangerous.' Terry, 392 U.S. at 10, 27; Colyar, 2013 IL il 1835,
19 34-37. Thé reasonable su;picion muét bemore than a mere :hﬁnch, but the officer need not be
\absolmely certain the individual is amied. 7“erry, 392 US. at-27;. Colyar, 2013 IL 111835, 19 36,
40. The officer must point -to “speCiﬁc;. and articulable facts” that dexhonstrate the reasonableness
of the suspicion. Terry,:392 U.S. at 21; Colyar, 2013 IL 111835,940. |

976 At the outset, véle agree with the State that Réspondentfs Areliance on our decision Ain
| Harris, 2011 IL App (1st) 103382, is misplaced. In Harris, thé initial éncountef was an
inﬁestigatory stop—i.e., a Terry stop—that we féund unreasonable. /d.  15. So it followed. that
the subsequent searg:h was not justified because “[t]be police may only pérform.a' protective
search if they are entitled to stop the person in the first placé.” i Y 17. Having determined that
the stop hefe complied. with the fourth amendment, Harris does not apply. _
977 Besides Harris, Respoﬁdent reli_es on additional cases where this court has stated that a

| bulge in the defendant’s clothing, by itself, does not create reasonable suspicion. See, e.g.,
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People v. Surles, 2011 IL App (lst).100068, 9 40; People v. Goodum, 356 1ll. App..3d 1081,
1085 (2005); People v. Byrd, 47 111."App. 3d 804, 808 (1977). ,Wé take no issue with that
. proposition of law. But the evidence here went t:eyond testimcimy of seéing a mere bulge.
978 The oﬂicef testiﬁed that, as he approached within aboﬁt four feet of Respondent, he saw
the silhouette of a hand_gun m Reépondent’s jeans.‘ The 1_:n'a1 w@ on reconsideration of the
suppression‘ issue, accepted the officer’s testimony. Indeed, the céutt’s very basis for reversing
its previous decision was that the court had believed that a .22 caliber was small—and thus
unlikely to be observe'dl inside a paﬁts pocket—but after seeing the gun, the court realized it was
bigger than it had thought, and thus it found the officer’s testirony credible.
979 We review that credibility determination for manifest error. Almond, 2015 IL 113817,
9 55. We find no error. Wé cannot say that the opposite wnclusion was clearly evident. Nor has |
Respondent supplied any reason for us to-do so. ’i‘he only basis Respondent raises for ignoring
this “silhouette” testimony, and focusing only on the “bulge” 'ges;ﬁmony, is that the testimony
aﬁout the silhouette ca_xﬁe on cross-examination by the Sfate at the .Supﬁression hearing. We are
aware of no case law suggcsﬁﬁg that testimony on cross-examination is less valuable than direct
testimony. And to the extent that Respondent sugge;w that this makes the testirﬁony less likely;
el;'cited as it was by the friendly prosecutor, presumably—the trial court disagreed and found it
~credible, and we find no reason to disturb that finding.
980 We agree with the trial couﬁ that Officer Ludwich’s observation of not merely a bulge,
but the outline of a weapon, in Respondent’s jcans wasa speciﬁ§ and articulable fact that
supported a reasonable suspicion that Respondent was armed. |
981 The complicafing factor here is. that a Terry frisk usually requires two things: Ma

reasonable suspicion that the detainee is involved in criminal activity (thué justifying the stop)
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and (2) a reasonable suspicion that the individual is armed (thus justifying the frisk). Terry, 392

- U.S. at 24; People v. Evans, 2017 IL App (4th) 140672, § 34; ‘se.c:also United States v. Robinson,
846 F.3d 694, 698 (4ﬂi Cir. 2017) (é_n bqnc). We have just hela tﬁat the _second condition was
satisfied. Officer Ludwich hada reasonable susbiéibn that Respondent was armed. But it is
undi'sputedv that the first condition is nof present -ﬁere. The State i:;)ncedes that the officers did not
suspect Respondent of criminal wrongdoing when they first stbpped him (that is, before Ludwich
got close to Respondent and saw the outline of the gun).

182 ' Inthe prévious section of this opinion, we foupd the stg)p here constitutionally valid; as it
was a reasonable seizure based on the officer’s need to obtain information from a potential
witness to a homicide. Even absent reasonable suspicion of criminal wron‘gdbing, the officers
validly stbpped Respondent. So ‘the. question beconiés, during ﬁ valid but suspicionless seizure, if

-an officer develoﬁs a f;_asonable suspicion that the detainee is armed, can he conduct a protective
search of that individuﬂ for weapons? |
983 Initially, wel note that the State, and some courts, have pointed to our supreme court's

~ decision in Colyar, 2013 IL 111835, for the answer. In that ca#e, officers approached individuals
in a vehicle that was biocking one of the entrances to a motel parking lot. Id. 99 6-7. Upon
approach and initial Aquestioning, the officers saw a single, largg Abullet m a plastic bag on the

console of the vehicle. /d. 8. At that pqinf, the officers ordered the occupants out-of the car and

removed the plastic bag, finding additional large-round ammunition inside. Id. 9 9. They then

patted down the occupants and found another bullet in one of thé detaineeé’ pockets, at which

point they cuffed the loccuﬁants, conducted a full search of thej vehicle, and found a revolver. Id.

§ 10. Our supreme court held that the search was valid, as the éighting of the bullet in plain view
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inside the automobile provided officers with a reasonable s@icion that one or more of the
vehicle’s occupants were armed. /d. § 52.
984 The éoin‘t 1n quns, 2017 IL App (4th) 140672, § 37, wrote that “[t]he Colyar decision is
Signiﬁcant because the original encounter between ﬁe ofﬁcersj and the citizens began as a
consensual encounter but escalated ir'ltor a pexmis:sib.le Terry ﬁ'_isk after the police officers, during
the consensual encodnter; devéloped,reasonablé suspicion the.ci.tizens ﬁlay be armed and
| dangerous.” (Emphases added.) The court in Evans thus held that, under Colyar, “policc officers
need not have feasonable suspicion of cnmmal activity to conduct a Terry' frisk for weapons
during a consensual encounter but, rather, need oniy have reasonable suspicion the citizen is
armed and potentially dangerous.” Id.
985 Thecourtin Péople v. Slaymaker, 2015 IL .App (2d) 130528, § 18, cited Colyar .for the
proposition that “an officer initially engéged in community caretaking may develop a reasonable
. suspicion that the subject of the inqqiry has a weapon” (emphgsis added) and thus have sufficient
grounds to search for weapons. ' '
986 Wemust respectfuliy disagree w1th these interpretations of Colyar, however, for the
initial encounter in Colyar was neitﬁer a consensual encountef nor a community-caretaking stop
unrelated to the investigation of crime. The supreme court made it clear, at least three separate
times in the majority opinion, that the initial encounter with the occupahts of the vehicle was a
Terry stop. See Colydr, 2013 IL 111835, § 41 (noting that parties conceded that defendant’s
initial encounter with police “was lawful under Terry”); 952 (“Folk')wing the initial lawful Terry;
' stop and the observation of the bullet in plain view,;’ officers justifiably developed reasonable
suspicion that gun was present in vehicle); and § 58 (noting again that defendant conceded “that

this incident began as a prdpér Terry stop™). Justice Thomas, in his concurrence, likewise noted
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thal the defendant had coﬁceded that “this began as a proper Terry stdp” and went further to
argue that, even absent that c‘once_ssion, the faéts established silfﬁcient indicators of criminal
activity to justify a Terry stop. Id. 99 68-69 (Thomas, J., céncurrihg). |

987 A consensual encounter does not implicate the fourth amendmént because the individual
consents to questioning and is th\;s not éeized: Luedemann, 222 11l. 2d at 544. A seizure under -
the “community caretaking” function does not inirolve the invéstigation of crime at all. Id at
548._Neither of those categbries applies to Colyar’s facts.v Colyar involved a Terry stop—an
investigatory detention based on officers’ reasonal;le, articuiable suspicion that criminal activity
was afoot. See id. at 544. (“brief investigative detentions, or ‘fény stops,” *** must be
supported by a reasonable,} articulable suspicion of criminal activity”).

988 Tobe sﬁre, theré was a dispute amoné the Jusuces in Co?yar about whether the defendant
had, in fact, conceded that thé encounter began as a valid Terréy stop. The majority and tﬁe

concurrence believed that the defendant had so conceded. See Colyar, 2013 IL 111835, j 41, ‘

| 58; see also id. § 68 (Thomas, J., concurring). The dissent believed that no such concession had
“been made, further noting that the trial court had found the encounter to have been consensual.
1d 1179, 89-94. That dispute among the. jusﬁces does not change our takeéway from the case.
The majority opinion considered the encounter to have begun as a valid Terry stop; in construing
that decision as prccédént, we obviously must do so as well. |

| 89 So Colyar does not answer our question. However much the justices disagreed on the
defendant’s ooncessidn in that case, ultimately tﬁe decision mctely stands 'for the proi)Osiﬁon
that, in the course of a valid Terry stop—that s, where ofﬁceré have a feasonable suspicién of

criminal activity justifying an initial detention—officers may conduct a reasonable search for
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weapons if they develop a reasonable belief that one of the detaiﬂees is armed. Our question is
different. | | | |

990 Our question is _whether, in the context of a suspicionless (but feasbnable) seizure, the
later development of a reasonable suspicion that the detainee is armed justifies a patdown of that
indivi'dual. Though Justice Thomas pondered that very question in his concurrence (see id. 1§ 71-
77), the majo_rity did not reach that question. We dd sonow.

191 We believe the answer is yes. In the cour§e of detaining an individual during a
suspicionless but reaéonable seizure, anv officer may frisk the individual if the officer develops a
reasonable suspicion that the individual is armed.

992 We draw this conclusion from the U.S. Supfeme Court’s decisipn in Arizona v. Johnson,
555 U.S. 323, 334 (2009), which held that the passenger of a stopped car, not ﬁimself suséected

of engaging in cnmmal behavior, could be patted down for wéaﬁons when officers developed a -

~ reasonable suspicion that he was armed. There, officers stoppéd a car after a license-plate _check '

showed a suspended registration. Id. at 327. Ins'idé the car were three individuals—a driver, a

- front-seat passenger, and a back-seat passcng‘ei‘. Id “In making the stop[,]‘the officers had no

reason tp suspect anyone in the vehicle of criminal activity.” Id.
593 " One officer instructed the driver to stej) out of the car. Id. at 328. Another officer

observed that the back-seat passenger—the defendant—was acting in a nervous and suspicious -

: manner, was dressed in a manner that suggested affiliation with a certain street gang, and had a

police scanner in his back pocket. /d. The officer talked to the defendant and learned some

information that furthered her suspicion that he might be a gang member and “might héve a

weapon on him.” /d. She ordered the defendant out of the car, patted him down, and felt the butt

ofagun. Id
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194 The Supreme Court noted that the stop was a Terry stop, as are most stops cf cars on the
| road. Id at 330. But e\rerr if the police had reason tc suspect that the driver of the car had

| engaged in criminal activity—a traffic infraction—the Court acknowledged the obvious fact that
' this suspicion did not extend to the passengers of the car. Id. at 331 (citing Maryland v. Wilson,
519 U.S. 408, 413 (1997), for same proposmon)

§95 The Supreme Court held, however, “[t]he police need not have, in addition, cause to
believe trrat any occuparrt of the vehicle is involved in criminal acﬁvity.”_ (Emphasis added.) J1d
at 327. As long as the ofﬁcer had a reasonable suspicion that the passenger was armed, the
officer could frisk that mdxvrdual even absent a pre-exlsung suspicion that the passenger was
engaged in cnmmal activity. Id

996 Johnson controls the outcome here. When a car is pulled'over fora trafﬁc offense, the
passenger of the car is seizéd no less than the driver. Id. at 332; Brendlin . California, 551 U.S.
249, 256-59 (2007). So the passenger m Johnson stood m the same shoes as Respondent here—
he was reasonably seized without individualized suspicion of criminal uwongdoing. Johnson
holds that if, in the course of such an encounter, the officer develops a reasonable suspicion that
the individual is armed, he may frisk the individual for Weapons'. It follows that, when Officer
Ludwich developed a reasonable suspicion that Respondent was armed, he was entitled to frisk
him for weapons. |

997 The fsct that J_thson involved a vehicle with multiple:occupants, whereas this case
involves one uerson on a bike, does not suggest a different outcome. It is true that Jchnson,
relying on previous decisions, noted the unique risks that vehicle stops pose to officers—the lack
of information about the occupants, the possibility they might emblb)r violence to avoid detection

of other unknown criminal conduct, the ability to hide weapons m many places—risks that are
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multlphed by the number of the occupants inside. See, e. g Johnson, 555 U.S. at 331 (notmg that

“the risk of a violent encounter ina trafﬁc-stop setting ‘stems not from the ordinary reaction of a

motorist stopped for a speeding v101at_10n, but from the fact that e_v1dence of a more serious crime

might be uncovered duﬁhg the stop’ ™) (quoting _Wilson, 519 US at 414); Michigan v. Long, 463
U.S. 1032, 1047 (1983) (hetir_xg thaf _ttafﬁc stops are “especially fraught with danger to 'police
officers”); Pennsylvania v.‘ Mimms, 434 U.S. 106, 1 10 (1977) (reeoérﬁzing “the inordinate risk
confronting an officer as he approaches a person seated in an autemobile”); Wilson, 519 U.S. at
413-414 (nqting stop of vehicle with multiple passengers “increases the possible sources of harm
to the officer,” as “the rhotivation ofa passenger. to employ vielence ... is every bit as greet as
that of the driver”). | |

798 - And we acknowledge that the stop of a single bi'cyclist. does not pose fhe same risks, or at
Jeast not to the same magnitude, as the stop of a car with multiple occupants. Occupants of a
vehicle are usually les$ IVisibvle to an officer than a bicyclist and have:many more places to hide a
weapon within the car.-. | |

199 | But if the risks are less in the cohtext of a stop of a bicyclist, they are not eliminated
altogether. A bicyclist could have a weapon on his person, as Reépondent did here. And bicycles.
sometimes have companments that could hide a weapon. But more nnportantly, once we reach

. the point that an officer has developed a reasonable suspicion that the bicyclist is armed—as he
did here—any dlstmctlon between a biker and a car full of peo‘ple breaks down. A weapon in the
hahds of a bicyclist is 1le less eﬁlreet to officer safety than a weai;ori in the hands of a back-seat
passenger. ) |

9100 Our holding does not give carte blanche to officers to randomly stop whomever they

please and then, if they develop a suspicion that the individual is armed, to frisk that person. We
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cmphasme that we have found here that officers had a valid, aibeit suspicionless, basis for
seizing Respondeht in the first instance—before Officer Ludwich approached Respondent and

observed the outline of a weapon in his jeans. That is no minor deiail; without that valid basis for

the initial stop, witho.,ut‘ a reasonable seizure having first taken ;;lace, any resulting frisk or other'

search would be invalid. Harris, 20;1 IL App (1st) 103382, 1[ :1 7;-Adams, 407 U.S. at 146 (“So
long as the officer is enﬁtled to make a forcible $top, and has r:eés;on to.believe that the suspect is
armed and dangérous, he may conduct a weapons search limited in scope to this protective
purpose.” (Emphasis added.)). | | | .

§101 We also emphasize that our holding is limited to the context of ‘this case: When officers
;:ﬁ'gct a suspicionless but reasonable seizure, they may conduct a protective patdown for
weapons if they have developed a reasonable suspicion that the individual théy havé(se.ized is
armed. | | .

9102 We do not address here other types of suspicionless enbc'?uqters with police—“consensual
encounters” (which aré not seizurgs atall) or sgizures effected phrsuant to the non-inveétigatory
“community caretakmg” function cbnceming'public safety or assnstance See Luedemann, 222
Ill. 2d at 544-49. We ‘eXpress no opinion on whethef our holdi1;1g’ might vary in those other |
contexts. .

103 Rcspondent -does not challenge the full search of Respondent that followed the frisk.

~ Recall that, upon frisking Respondent, Officer Ludwich’s 511spici6n that Respondent was armed
was confirmed (or at least enhanced), at whiéh point the officer asked Respondent what was in
his pocket. Respondent admitted to having a gun. The officers th:n searched him and found the

gun in that very pocket. Respondent has challenged the initial stop as well as the frisk,
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- unsuccessfully in our ;yes, but does not challéngé the actual search. Having found against him
on the arguments he has raised, we have no occasion to go ﬁnﬁe;. |

1104 In sum, the officers seized Respondent wheﬁ they st_oppe;d him in the middle of ﬁe sireet.
on his bike. Their seizure was reasonable, in that they ta:geted Respondent for quesﬁoning asa
witness, not a suspect, in the inost serious of crimes, a homiciclie‘. And once they had effectéd a
reasonablé seizure andzdnly then developed a feasonable suspicion that Respondent was armed,

the officers were entitled to conduct a pfotecﬁve patdown of Respondent for weapons.

1105 . D |
9106 Respondent’s final contention regarding the trial court’s decision to deny his motion to
suppress:is that the court abused its discretion when it sua spohte ordered him to produce his
jeans and examined the gun during the'heaxings on the State’s.mot'ioh to reconsider. The State
responds that the ‘trial court properly considered the size of the gun and the pants that Respondent
wore on the day of the incident to ensure that justice was doné. | |
9 107 As noted earlier, the basis for the State’ s motidn to‘ reconsider was that the court erred in
its application of the law, and that a police officer is not requifed to ask questior_ls before
recovering a weapon. The State argued that the officer’s reaéonable belief that Respondent was
armed was enough to allow for a protective frisk in the interegt of officer safety.
9 108 In granting the State’s motion to reconsider, the court 'reasoned as follows:
-“] think I made a mistake in tﬁis case in my apﬁlication of the law to the
facts. It’s true that [Respondent] was not committing a crime. He was not doing
anything illegal. They were aﬁproaching him as a witness. But the officer tcétiﬁgd

that based on his experience, he immediately knew it was a gun. He saw a gun in

-33-



No. 1-17-0406 |

the pants pocket 6f [Respondent’ 5] jeans. And, you knc:>w,_ I was uncertain as to

the size. He sa1d what the size was, but I wasn’t sure that a 22 caliber could be

that big. And now I see that it is. |

He testified that it appeafed to be a handgun, a silhouette of a handgun. He

knew that based on his experience. He was within four feet of [Respondent]. This

officer had becn a polibe officer for 23 years. He’s recovered hundreds of

handguns. He was within four feet and gettihg closer whén he saw this silhouette

of a handgun, and as soon as he tapped it, he knew whét it was.

SoI'm rdemhg my ruling.”

9109 We review de novo the &id court’s fuling on a motion td reconsider that is based only on
the trial couft’s application of existing law. People v. Pollit, 2011 IL App (2d) 091247, 1[- 18.
When based on new infomiation or argument on a different issue, we ask whether the trial
court’s reconsideratiot; was an abuse of discreﬁoq. I:i As we hay_e just held above, the Staté was
correct on the law—Respondent was not éntitlcd to 'suppressio:n of the gun from evidence. But
because lthe court relied on new facts, we apply a.n abuse-ofrdiSCreﬁon standard. A trial couit
abuses its discretion Where it acts arbitrarily without the employment of conscientious judgment
or, in view of all the circum;tances, exceeds the bounds of reason and ign_ores recognized
principlés of law such that substantial prejudice results. Id.
9110 Respondent cl'alims that the tnal court erred in reopening the proof ﬁthoﬁt a motion from
the State. In requesting to view the pants Respbndent wore at the time of the stop as well as the
gun recovered by police, the court, in Reﬁpondcnt’ s view, “diséﬁrded its neutral robes and

became an advocate for the State.” And he insists that the trial court relied on a fact never
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introduced into evidepce«—that Respoﬁdent was weé:ing a certain kmd of “skinny” jeans—in
reaching his conclusion. We reject each of thgse arguments. _
9111 First, trial courts have the inherent powef to correct theirl previous rulings. Pe'ople exrel.
Daley v. Crilly, 108 I11. 2d 301, 310 (1985) A cou:t also has thc authonty to allow the State to
reopen its case, even w1thout a motion from the State mcludmg during a suppression hearing.
People v, Gonzalez-Carrera 2014 IL App (2d) 130968, § 21; People v. Kuntz, 239 111. App. 3d |
587, 592 (1993) (“while motions to reopen are usually made by one of the parhes, the court may
take such éction on its :own motion whére a sound basis for thé action appears in the record”).
9112 Nor did the trial court assume the role of advocate. “As é generél préposition it is never
imprdpe; for ajudgé to aid in bringing out the truth in a fair and impartial manner.” People v.
Franceschini, 20 I11. 2d 126, 131-32 (1960). As the supreme court explained:

“ ‘It is the judge’s duty to see that justice is done, and where jﬁstice is liable to

- fail because a certain fact has ni;t beeﬁ dew}eloped or a certain line of inquiry has |
not been pursued it is his duty to mtcrpose and either by suggestions to counsel or
an examination conducted by himself av01d the miscarriage of justice, butinso
doing he must nqt forget the function of the judge and assume that of the
advocate.’ ” Id.' at 132. (quoting Peopfe v. Lurie, 276 Ill 630, 641 (1917)).
- 9113 In Franceschini, the defendant was convicted of burglary. Id. at 128. On appeal, he

| argued that the trial coun committed prejudicial error when, after both sides had rested and oral
argument had begun, the court suggested to the prése¢utor that he put on evidence showing how
the burglar.entergd the apartment. Id. at 128, 131. Our supremé court disagreed. Id. at 132. |
9114 As thé court explained: “It is in the sound discretion 6f the tnal court whether a case may

be opened up for further évidence, and this discretion will not be interfered with except where it
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is clearly abused.” /d. The court determined that, where the tnol Judge merely remarked that he
had heard no evidence on tbe point and suggested that, if such evidence existed, it mlght be
offered at that time, the trial judge did not assume the function of an advocate Id The court
found no abuse of dlscretlon Id |

9115 Here, the mal court ‘wanted to see the gun and the pants to further test the credibility of
‘Officer Ludwich’s testtmony that he was able to see the outhne of the gun inside the pants
pocket. The pants could not be produced, but the gun was. That additional evidence could have
- cut either way. It could have supported his previous skepticisrn of Ludwichfs tesﬁmony. Instead,
it had the opposite effect. The trial court stated thnt the gun was larger than it had originally
thought, lending credence to the ofﬁcer s tesumony But the fact that this new evidence hurt
rather than helped Respondent does not mean that the court was on an “activist mission to find
grounds to reverse.” It means the court was on a mission to uncover the truth. .

91 16 Finally, Respondent claims that, when the pants could not be produced, the tn'al. court
improperly “relied ubon the officers’ off-_the-record comment that [Respondent] was wean'ng
skinny jeans at his arrest to reverse itse ,"’- what Respondent deems “improper fact-finding” that
“colored the court’s perception of the case throughout the proceedings.” A |

9117 ’I'he record does not support that clairn.' The fact that the court wanted to view the pants
indicates to us that it did not have a pre-existing opinion about them. The court never stated
anything about Respondent’s jeans in his factual ﬁndings and legal conclusions when granting
the motion to reconsider. The court’s off-handed, wry comment that Respondent “could ‘wear
his skinny jeans to the appellate court’ ” does not convince us that we should disregard the

court’s factual findings and find error.
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9118 The court did not abuse its discretion in reopening the proof, did not act as an advocate,
and did not improperly rely on information outside the evidentidiy process.

119 For all of these reasons, we affirm the trial court’s denial of the motion to suppress.

9120 - - n
j 121 There are two femaining challenges in ﬂds appeal, one contested and one uncontested.
The contested challenge is to the sufﬁciénc& of the evidence as to one of the two adjudications of
delinquency for AUUW, the ond regarding his possession of a firearm withdut a valid FOID
card. See 720 ILCS 5/24-1.6(a)(1), (a)(3)(C) (West 2016). Respondent does not challenge the
suﬁiciendy of his other_AUUW adjudication. See 720 ILCS 5724-1.6(a)(1); (d)(3)(1) (West
2016). Nor does Respondent challenge his UPF adjudication on :suﬂiciedcy grounds.
9122 The other issdd is uncddtested. The parties agree that, based on the one-act, one-crime
_ doctrine, Respondent’s bossessidn of one gun is subject to only one adjudicatidn, not the three he
. sustained. See People-v. Jo_hns’on,_ 237 Ill.. 2d 81, 97 (2010) (one-act, one-crimer rule prohibits
multiple convictions “thét, are based upon preciéely the §ame single physical act”). Under this
rule, if a defendant is convicted of ndore than one offense aﬁsing from the same single physical
act, the conviction for the less serious offense must be vacate_d. Hd TilC rule applies in juvenile
delinquency proceedings. See In re Samantha V., 234 111, 2d 359, 375 (2009).
9123 The parties also agree that all three offenses are :class 4 felonies with the same
punishments, and thus 'it is impossible to differentiate which of these offenses is the more
serious. Cf 720 ILCS 5/24-1.6(d)(1) (West 2016) with 720 ILCS 5/2473.l(b) (West 2016). Thus,
the parties agree that, rdtﬁef than remand this matter to the trial court to determine which offense

is the most serious—an impossible task—this court should vaéatc( and merge the UPF and one of ,
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the AUUW convictioxil:si into the othsr AUUW adjudication. Sse; e.g., Pe'ojyle v, Price, Zil 1. 2d
| 182, 194 (2006) (supreme court vacated one of two theft convictisns.rather than remand to trial
court, where puxsishments were same and wheré defendant “e)spressed no preference” for which |
of two to vacate); Peopie' v. Gordon, 378 11l. App. 3d4626, 642 (2007) (wlsere three DUI
convictions were equ_aily .serious, meréing two conﬁcﬁom with third conviction without remand
to trial court). | |

1124 We agtce with the parties that the UPF adjudication, and one of the AUUW
adjudications, should be vacated and merged into the second AUUW adjudication. The parties = - |
have expressed no ‘preference s to which of the AUUW adjudicaﬁons to vacate. Legally, it
makes no difference to Respondent. | | |

b 125 So we will vacate and merge the UPF ad_]udlcatlon and the AUUW adjudncatlon premxsed
on sectlon 24-1 6(a)(1), (a)(3)(C) (regardmg the lack ofa FOID card) into the rema.tmng AUUW
adjt_xdlcatlon under section 24-1 .6(a)(1)_, @G)XD). Thus, it is unnecessary to reach the question of
whe_ther Respondent was pfo_ven gixilty beyond a reasonable doﬁbt of violating section 24-
1.6(a)(1), (a)(3)(C). Rather than reverse that conviction, as Respondent requests, we will vacate

it—for all practical purposes the same relief; but based on the oxﬁe-a’ct, one-crime rule.

9126 - o .om

9127 wé affirm Requndent’s adjudication of delinquency for AUUW under section 24-
1.6(a)(1), (a)(3)(D) of the Criminal Code of 2012. We vacate Respondent’s remaining
adjudications under the one-ast, one-crime rule.

128 Affirmed in part, vacated in part.

{129 JUSTICE McBRIDE specially concurs. -
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‘9130 AlthoughlI agfeé with the decision to afﬁnn thé circuit court’s denial of the respondent’s -
motion to. suppress, I do not agree that resﬁondeﬂt was seized when the police officers stc;;pped

- their vehicle to question him as a possiBle witness to a homicide; |

9131 AsIwill dlscuss below, this case presents circuthstances notably different from the
majority of search and seizure cases because respondent here was not the subject df police
suspicion when he was approached by the officers. The officers’ purpose in engaging with
respondent was not to gam informafion .about respondeni, but to have a conversation with him
regarding information he could providé about an unrelated murder investigation.

9132 As our supreme court has recognized, “the law clearly prbvides that a police officer does
not violate the fourth amendment merely by approaching a pe:rson in public to ask questionS if
the person is willing to listen.” People .v. Luedemann, 222 111. 2d 530, 549 (2006). Law
enforcement officers rﬁay approach persons on the street or in public places to seek their
éoopération or assistaﬁCe, or to request or impart information, yvithotnt being required to
articulate a certain level fof_ suspicioh to justify that encounter. fherefore, a police 6fﬁcer @ay_
ap;;_roaéh a person to inquire about witnessing a crime, if that pémon is willing to talk to the
officer. Likewise, police officers in their investigative capacity do not run afoul of the
constitution by approaching and asking citizens to assist them in solving crimes. |

.1[ 133 To determine whether and wheh a person is seized, we must examine the circumstances .
surrounding the encounter. Id. A .persoﬁ has been cpnsidered seized only when considering the
totality of the circumstances presenﬁad, a reasonable person wbuld bélieve that he or she was not
free to leave. Mendenhall, 446 U.S. at 554. When considering whether an encounter between the
pdlice aﬁd a minor was consensual, as m this case, the sténdard will be modified to take the

minor’s age and other relevant factors into account. In re Elijah W., 2017 IL App (1st) 162648,
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N 27, 32.0na 'motion to suppress, respondent, as the movant, bears the burden of proof that the

search and selzure were unlawful. People v. Fields, 2014 IL App (lst) 130209 q18.

9134 The supreme court has stated that the following factors would be indicative of a seizure:

| (1) the threatenmg presence of several oﬁieers (2) the drsplay of a weapon by an ofﬁcer 3)

some physical touching’ of the person, or (4) the use of language or tone compelling tne

individual to comply with the officer’s request. Luedemann, 222 11. 2d at 553. In the language of

our supreme court,
“the absence of [these] factors, while not necessarily conclusive, is highly |
instructive. If those factors are absent, that means that only one or two officers
approached the‘defendant, they displayed no weapons, they did not touch the
defendant, and they did not nse any language or tone of voice indic_ating that
compliance with their requests was compelled. Obviously, a seizure is much less
likely to be found when officers approach a person in such an inoffensive
manner.” Id at 554

1135 With these concepts in mind, we turn to the circu_mstanc‘es provided by this case. The

testimony presented at the pretrial hearing came not from respondent, but from a single witness,

Chicago Police Officer Ludwich, who testified that he and his partner, Ofﬁcer Rottman, were

patrolling in an unmarked car and looking for respondent, whom they believed to be a potenﬁal

‘witness to a homicide. The officers did not know the respondent, but they had his name anda

| pnotograph, and they’ were aware that he was abont 17 years old and that he lived in the area they

were patrolling. The officers were looking for respondent with the specific purpOSe of asking |

him if he would be willing to come to the police station to provide information as a possible
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witness. Officer Lud\;vich. testified, however, thet he had no intention of bringing respondent inito
the station unless he agreed. | '

- 4136 When the officers saw respdndent ona bicycle and determined that he appeared to match
the photograph they had of the potential witness, they stopped their vehicle directly east and
some 10 feet ahead of the path of respondent to confirm his identity by name. The officers—who
were not in uniform but were wearing vests, identifying badges, and name tags—stepped nut of
their vehicle. Officer Rottman asked respondent what his name was, and respondent rephed that-
his name was Tyreke H. Respnndent was described as “cooperative,” and there was nd eyi‘dence

| of a tone or language compelling the respondent to stop, and no .evidence of physical touching or
contact with Respondent at the time the officers initia.lly approached.I
9137 Respondent was standing near the vehicle’s 'driver"s side door when Officer Lndwich saw

~ a “bulge” of what appeared to be the “silhouette” of a gun in respdndent’s right front pants
'pocket. Momennts later, the officer touched the object on the outside of respondent’s clothing,
The touching was deécn'bed as a “tap” of respondent’s pants pocket, and the oﬁ'ieer inquired: |

“What's this?” Respondent acknowledged that it was a gun. Officer Ludwich testified that he
then conducted a prote.ctive pat down, w1th resppndent’s hands on the driver’s side of the car,
and respondent was not free to leave; | | |
{138 The above described facts were undisputed, and respondent provided no contraryv
testimony of any kind sdrrounding fhe circumstances of the events ledding up to his arrest.

9139 Cpnsi'dedng all of the factors in light of the testimony presented at the hearing on
respondent’s xnotion to suppress, the tdtality of the circumstances surrounding the officers’
encounter with respondent, which the trial court heard and accepted as credible, supports only

one conclusion—that respondent was not seized when the officer parked the squad car and
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| walked up to respondent on the street. Like the hypothetlcal posed in Luedemann, which the
* supreme court described as an “moﬂ'ensxve” approach that would be unlikely to constitute a
seizure, the approach of respondent in this case involved “only one or two officers ***, [who] -
displaye_d no weapons, **";-did not fouch [respondent], and *** did not use any language or tone |
of voice indicating that compliance w1th theirlreq'uests was cor'ni:elled.” See Luedemdnn, 2221,
2dat 554, '_ | |
9140 Instead, it was only after the officers approached respondent for the sole purpose .of
asking him to accompany them to the police station as a potential witness, that Officer Ludwich
made observations that immediately established a reasonable, articulable suspicion that
reepondent was armed with a firearm. Because of that reasonable, articulable suspicion, the
officer inquired further, tapping on resoondent’s oocket and aeking him what the object was.
Based upon respondent’s admission that the obJect was a gun, and upon the plain feel the officer
had after tappmg on the hard metallic object he believed was & gun, the ofﬁcer properly
recovered the weapon. Accordmgly, the oﬁicer had a proper basis for a Terry stop, where “a
totality of the cucumstances reasonably lead the officer to conclude that criminal activity may be
afoot and the- subject _1s'armed and dangerous.” People v. Colyar, 2013 IL 111835, 932 (citing
Terry v. Ohio, 392 U.S. .1, 30 (1968)). . |
| 9 141 To support his claim that he was immediately seized when the police car came to a stop,
respondent relies primarily upon the Thomas decision. He repeatedly argues that fhe officers
seized him because they “blocked his path,” and “forced [him] to bring his bike to a stop to avoid
hlttmg the car.” Respondent cohtends that ofﬁéere’ actions here “are identical to the oﬁice;s’
actions in Thomas. The majority agrees that the Thomas decision is “squarely applicable” (see

supra Y 38) because respondent “was halted in the middle of the road by a vehicle that abruptly
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: cut off his path of travel, with two officers immediately emerging from the car to address him™"
| (see supra §41). Idisagree. I find nothing in the record that would support respondent’
charactenza’uon of the events leading up to his mteractxon w1th the officers. In my oplmon, the
majority’s holding, whrch relies upon the respondent s unfounded representations, is -
unsupported by any testimony in the record. In fact, defense counsel in the pretrial proceedings
did not even argue that the police officers blocked defendant’s path with their squad car. Counsel
-argued that this was “a case of actually everyone doing what they’re snpposed to be doing™—that
the police officers “\yere tnem to look for [resnondent]” and rnat respondent was “cooperative
with them.” Counsel;s position was that there was no basis for the officer’s belief that the btdge
was a gun and that defendant was seized ‘when the officers “ont [defendanr] on the police car
where he clearly would not have been able to leave.”
7142 Because counsel never argued that respondent was sexzed by the officers by stopping
their squad car in his path of travel, the record i is not properly developed for a review of this
1ssue. The_evxdence elicited on how and where respondent came to a stop is scant, and the
- majority’s decision to call this a seizure basedlon the limited record, exnands'Thomas'beyond its
envisioned parameters.
1[ 143 Based upon the circumstances testiﬁed to here, it is my opinion that these ofﬁcers never
blocked or physically positioned their vehicle to stop the forward path of respondent so that he
had nowhere else to go but into the police vehicle. Although there was testimony that the police
vehicle stopped near respondent, there was no evidence in the record that would support a
ﬁnding that the police car wes pulled or turned in front of respondent’s bicycle. Insteai the
record shows that when the police vehiele was stopped, it was east and some ten feet in ﬁ'ont of |

respondent. Officer Ludwich testified that when the vehicle was stopned, respondent rode his
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bxcycle right towards the driver’s side of the officers’ vehxcle He also testified that he walked
around the back of the car, and continued around to the driver’s side where respondent was
located across from and near his partner, Officer Rottman. This testimony, in my opinion, further
dexnonstrates that the paih of respondent was not blocked by tlde police vehicle .because
respondent was not directly behind, but was ilongside, the veliicle when'Of_ﬁcer Ludwich
approached him. |

' § 144 Unlike the circmnstances presented here, the Thomas deci_sion involved a police efﬁcer’s
clear effort to physically block and attempt to stop an individual riding on a bicj'cle by |
positioning the police squad directly “across” the defendant’s path of travel. People v. Thomas,
198 111. 2d 103, 106 (2001). At the time the officér attempted the stop, the defendant was riding

- his bicycle while holding a police scanner. The nfﬁcer suspeceed defendant was delis'ering drugs
from his bicycle, but admitted that he had no actual infermeﬁon that defendant was carrying
illegal drugs on the night in question, and eonceded that it was not illegal for the defendant to
pbssessa scanner. /d. at 107. The officer radioed another officer to inform him of his intention to
stop the defendant. The officer then “ovenook the defendant, passed him by, and posmoned his
squad car across the defendant’s path of travel ” at which time, the defendant fled down an
alleyway. People v. Thomas, 315 1IL. App. 3d 849, 851 (2000).

1145 Before reaching its ultimate holdmg, the supreme court pointed out that the officer’s
mtent was to stop, detam, and mterrogate the defendant based solely upon a suspicion that fell far
short of warranting any stop. Although the supreme court concluded the police officer’s
attempted road block Would have been an unconstitutional seizure had the defendant submitted

to the police authority, it went on to hold that the defendant’s flight gave rise to a suspicion that
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justified 'investigatory‘ stop and the subsequent police conduct in forcibly arresting the‘ defendant
was not constltutlonally infirm. | | |
9146 The Thomas decision fails to support the analysis used by the majority to reach its
conclusion as to when the seizure occurred in this case. Contrary to requndent s contentions,
there was no tesﬁmony:during thesé .proceedings.that resbondént was forced to brmg his bike t§ a
stop to avoid Mtﬁng the p(_jlice car 61' that the car was pulled into respondent’s path. In fact, there
was no testimony at ali at the hearing on the motion to. suppress as to when respondent got off his
bicycle, or how or where he came to a stop. |
9147 As the majority recognizes, the Thomas court described the officer’s actions in the
following way: |
“Officer Melton was not trying to engage in the kipd of personal intercourse
between police officers and citizens that falls short of a seizure. He was trying to
effecta forc;ﬁll stop énd detention,
| | * ¥ %
: Oﬂicer Melton maneuvered his squad car to effect an abrupt stop of a movmg
| vehlcle by cutting off the path ahead This was clearly an effort to effect an
mveshgatory stop and detention. - ‘
*** Officer Melton sped past the defendant, made a sudden veér at a right
_angle to the defendant’s travel route, and deployed his squ;d car in a manner |
designed to cut off the defendant’s roadway.” Supra § 35
q 148 The officer’s abtions in Thomas, as described above, afe.nothin’g like the circumstances
of this case. The ofﬁceﬁ here were not “trying to effecf a forceful stop and detention.” The only

evidence regarding the officers’ intentions showed that they were seeking to have a conversation
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w1th respondent as a potentlal wﬁness to an unrelated crime, and that, if respondent d1d not
consent to that i mteractron, he would have been free to leave. There was also no testlmony that
the officers “maneuvered [the] squad car to effect an abrupt stop of [respondent’s bicycle] by
cutting off the path ahead.” To the contrary, the record shows that the officers were patrolling the
area and using a photqgraph to try to identify and locate respondent, whom they did not know.
This evidence rlemoneu'ateé that the ofﬁcer wes not dnvmg the police vehicle at a high rate of
speed and instead was driving slowly and deliberately while attempting to make an
identification. Likewise, there is elso rxe evidence to show that the officers made a “sudden veer
at a[n] vor angle” to respondent’s travel route, “cut[tingj off [his] roadway.” Instead, the
testlmony from Officer Ludwich estabhshed only that the ofﬁcers parked 10 or so feet in front,
and to the east, of respondcnt, as he was bicycling in the same dxrectlon
1149 Ifthe record in this case showed that the officers here had “sped past” respondent, and
“made a sudden veer” of the squad _car, “maneuverf{ing] [it] to effect an abrupt stop” of the
respondent’s bicycle, I would not hesitate to find that a seizure occurred. However, this is not
such a case. | | |
| 1:50 In sum, to conclude that a person is irnmediately “seized” when a police eﬁ'lcer stops his
vehicle 10 feet in front of that person on a public street for the purpose of inquiring of that
" person asa potential witness te a crime is not supported by well-settled precedent that allows the
police to approach a person in public and ask c}uestions if the pe’rson'is willing to listen. See
Luedemann, 222 111. 2d at 549. Because these are essentially tlre_only factual circumstances that
were revealed at trle suppression hearing, and there is no evidence showing that officer’s blocked |
respondent’s movement, I cannot agree that a seizure occurred wherm they initially encountered.

- respondent.
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5151 For fhese reasons, and not the analysis adopted by the in@;joﬁty, I would affirm the circuit

court’s order denying respondent’s motion to suppress.

-47-



No.
IN THE

SUPREME COURT OF THE UNITED STATES

TYREKE H., Petitioner,
-VS-

PEOPLE OF THE STATE OF ILLINOIS, Respondent.

On Petition For Writ Of Certiorari

To The Appellate Court Of Illinois

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
The petitioner requests leave to proceed in forma pauperis. The Petitioner
has previously been granted leave to proceed in forma pauperis in the court below.
Counsel was appointed to represent petitioner in the court below pursuant to 725
ILCS 105/10(a).
Respectfully submitted,

PATRICIA MYSZA
Deputy Defender

DOUGLAS HOFF

Counsel of Record

Supervisor

Office of the State Appellate Defender
First Judicial District

203 N. La Salle St., 24th Floor
Chicago, IL 60601

(312) 814-5472
1stDistrict@osad.state.il.us

COUNSEL FOR PETITIONER
Of counsel:

Michael Gentithes
Assistant Appellate Defender



No.
IN THE

SUPREME COURT OF THE UNITED STATES

TYREKE H., Petitioner,
-Vs-

PEOPLE OF THE STATE OF ILLINOIS, Respondent.

On Petition For Writ Of Certiorari

To The Supreme Court Of Illinois

PETITION FOR WRIT OF CERTIORARI

NOTICE AND PROOF OF SERVICE

Lisa Madigan, Attorney General, 100 W. Randolph St., Chicago, IL 60601,
eserve.criminalappeals@atg.state.il.us;

Ms. Kimberly M. Foxx, State's Attorney, Cook County State's Attorney Office,
300 Daley Center, Chicago, IL 60602, eserve.criminalappeals@cookcountyil.gov;

Tyreke H.,5806 W. Waveland, Chicago, IL 60634

The undersigned, a member of the Bar of this Court, in compliance with Rules 29 and
33.2, on April 18, 2018, mailed the original and ten copies of the Motion for Leave to
Proceed In Forma Pauperis and Petition for Writ of Certiorari to the Clerk of the above
Court and submitted an electronic copy using the Court's electronic filing system. On
that same date, the undersigned personally served the same documents on opposing
counsel by delivering one copy of the Motion and Petition to an employee authorized
to accept service at each office, and mailed one copy to the petitioner by depositing it
in the United States mail, postage prepaid and addressed as above. An electronic

version was also served by email to opposing counsel. All parties required to be served
have been served. @W

/" DOUGLAS HOFF
Counsel of Record




