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'NOTICE: This order was filed under Supreme Court Rule 23 and may ﬁot be cited as
precedent by any party except in the limited circumstances allowed under Rule 23(e)(1).

IN THE :
- APPELLATE COURT OF ILLINOIS -
FIRST DISTRICT

THE PEOPLE OF THE STATE OF ILLINOIS, Appeal from the

)
. ) Circuit Court of
Plaintiff-Appellee, ) Cook County.
. : ) : '
v. ) No.12CR 1295
. )
'RICHARD RICHMOND, ) - Honorable
) Rosemary Grant Higgins,
Defendant-Appellant. )

Judge, presiding.

PRESIDING JUSTICE REYES delivered the judgment of the court.
* Justices Gordon and Hall concurred in the judgment.

ORDER
ﬂ 1 Held: Defendant’s convictions for attempted ﬁrst—degfee murder and home invasion are
affirmed over his challenge to the sufficiency of the.evidence to sustain his

convictions. Defendant’s convictions and sentences for aggravated battery and
aggravated domestic battery are vacated under the one-act, one-crime rule.

92 .Following a bench trial, defendant Richard Richmond was convicted of attempted first-.

~ degree murder, home invasion, aggravated battery, and aggravated domestic battery. He was

sentenced, 'respectiveiy-, to consecutive terms of 31 and 21 years’ imprisoﬁmqnt and concurrent
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: temxé of 30-and 7 years’ imprisonment. On appeal, défendaﬁt challenges the sufficiency of 'the

evidence to sustain his convictions for attempted first-degree murder and home invasion, He also

- contends that his convictions for aggravated battery and éggravatgd domestic battery must be

“vacated under the one-act, one-crime rule because both convictions were based on the exact

same 4physical' act as his attempted first-degree murder conviction. We affirm in part and vacate
in part. -

Y3  Defendant was arrested on December 20, 2011, in connection with the October 4, 2011,

" shooting of his wife, Nicole Howa.rd,l that occurred inside Nicole’s apartment at 4242 South ,

Prairie Avenue. The record sets forth that d_efendaht entered the apartment through. a back

window and, after an altercation, shot Nicole in the head.

94 - Defendant was chérged, in relevant part, with: two counts of atiempted first degreé

- murder in that he shot Nicolef' while armed with a firearm, causing great bodily harm (count 4)

and permanent disfigurement v(co_unt_6‘) (720 ILCS 5/8-4, 9-1(a)(1) (Wést 2010))A; six counts Qf
home invasion in that he entered Nicole’s apértment while armed with a firearm and used force
or threatened the imminent use of force (count-7), and personally'dischafged a firearm (count 9),

which proximately: caused great bodily harm (counts 11 and 14) and permanent disfigurement

' (counts 13 and 16) (720 ILCS 5/12-11(a)(3), (4) and (5)A(West 2010)); one count of aggravated

battery in that, while '_commifting a battery, he discharged a firearm causing an injury (count 17)

(720 ILCS 5/12-3.05(e)(1)?; and one count of aggravated domestic battery in that he caused great

N

first names. _ )
? Pub. Act. 96-1551 (eff. July 1, 2011) (renumbering and amending 720, ILCS 5/12-4 (West 2010)

! Because there are two witnesses with the last name “Howard” we refer to all witnesses by their
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bodily harm to Nicole, who was a family or household member (count ié) (720 ILCS 5/12-3.3@)
| (West 2010)). '
ﬂ 5  As of September 2011, defendant and Nicole had been married for nine years. In 2008,
* the couple, and their daughter, Desiree Richmond, moved to a grbund-level apartment at 4242 |
South I;raiﬁe Avenue. Defendant ;)ccasib_nally resided in the apartment and sometimes stayed at
his sister’s housé ét 44th Street and Shields Avenue. Dominic Sparkman, Nicole’s son from a
_ previous relati.onship, along with his partner, Nedje Liggins, and their two-year old daughter, -
Deanna S.parklman,v also resided‘in the apartment. Michelle Howard, Nicole’s niece, had resided
in the apartment for about two or three years pripr to S'eptember 2011. The lease agreement for
the apartment listed Nicole as the sole leaseholder.
16 At trial, Nicole testified that, on September 25, 2011, Michelle told her that defendant
.~ had Beeri “molesting” her for “a while.” When defendant arrived at ﬁle apartment, Nicole asked
| him whether he had molested Michelle. Defendant responded that he had not and the couple
commenced arguing. During the a,fgumént, defendant‘ said, “let me e_xplain.f’ Nicole responded,
“I don’t want you to explain, I just want you to leave.” Defendant then punched her in. the face
and left ﬁe aparﬁnent with his belongings, which 'Nicole had packed prior'to their argument.
Nicole stated that she did not inform defendant that he was allowed to return to the apartment.
97  Shortly after Aefmdmt left the apartment, Nicole and Michelle wént to the p;)lice station
to filea police report.ANiéole subsequently obtained an order of protection against defendant and
- changed the locks on the doors to the apartment. Nicole stated that she did not provide defendant

with a key because she was afraid he; would return to the apartment and hurt her. Defendant

never again resided at the Prairie Avenue apartment.
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8 The State introduced into evidenee the order ot; protection Nicole obtained against-
- defendant. The order, which granted Nicole exclusive possession of the Prairie Avenue
apartment and prohibited defendant from entering, was issued on September 29, 2011, and
expired on October lb, 2011. The order lists defendant’s addreas as 4454 Soutn Shields Avenue.
ﬂ 9  Nicole testified that, shortly after midnight, on October 4, 2011; while she was inside the
apartment with Dominic, Deesire, Nedje, and Deanna, and she heard window-blinds ruffling in
 the back of the apartment Nicole looked in the direction of the window, which had been locked,
and notlced defendant, with a firearm in his hand, entering the apartment through the window.
Nicole ran toward defendant, and tried to grab the handgun and push him out of the window.
Defendant pushed his way inside the apartment and the pair fell onto crates near the back door. . |
Nicole stated that, as she sn'uggled with defendant on the floor, he was holding.the “trigger and
the bottom part” of the weapon, and she was trying to prevent him from shooting her. Nicole
yelled for Dominic and told Nedje to call 91 1.
T 1'0 ‘ Dominic then began to struggle with defendant and eventually gained possession of the
firearm. After doing so, he stood between Nicole and defendant. Nlcole stated that defendant
repeatedly told her that he Just wanted to talk. Nicole responded “I don’t want to talk to you, I
just want you out of my house.” She then tried to ca11'91 1, but defendant knocked the phone out
of her hand. Shortly thereafter, Deesire eame into the room and said, “[Tlhey’re here,.” which
Nicole understood to mean that the police'had arrived. Defendant then “s'natched""the handgun
n'om Domim'e and said, “Well, ’'m just going to leave.” |
111 Nicole testiﬁed that she thought defendant was going to leave because he “was going
away.” She stated that “the next thing [she] remember]ed] [waa] a gun on [her] face — it was :

something cold on [her] face[.]” She saw defendant holding "the gun and heard a loud ringing.

-4-
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' She then felt a burning in her neck and fell to the floor. As she was lying on the floor, she
observed defendant place the weapon in his pocket and exit the apartment through the patio door.
Nicole felt blood in her mouth and spat out a tooth. After police arrived, Nicole told them that

defendant, her husband, shot her.

912 Nicole described her mjunes as, v“vanAopening to [her] left cheek and a wound to ﬂle back
of [her] neck on her right sidgi” After Nicole axﬁved at the émergensy room of Stfonger |
Hospital, she wds informed that she had a nicksd carotid artery and tl.lat-a piece of a gland from
her thigh Would have to be used to surgically repair the artery. After her surgery, Nicole was
f)laced in a medically induced coma and had 60 to 70 stitches in her thigh and 22 sﬁtchss in her
neck. Nicole exi)lainéd that, as a result of her mj@, she has an increased risk of stroke, and will
have to take blood thinning medication and visit a specialist every month for the rest of her life.
Y13 On cross-examination, Nicole testlﬁed that after she obtained the order of protection
: agamst defendant, she called him and told him not to return to the apartment She acknowledged '
that, prior to the date of the shooting, she did n_ot inform defendant that she had obta.ined the
order. She sta‘ted that she did not do. so “for feér of retaliation.” Nicole acknowledged that,
during the time that defendant resided at the apartment, he contributed to household bills and
other eipenses. Nicole stated that defendant is about 5 feet 5 inches tall and Dominic is about 6
feet 3 inches tall. . - -

914 On redirect-examination, Nicole testified that after defendant punched her in the face, he
left her a voicemail dgmé.nding that she allow him to come back into the apartment. In the
voicemail, defendant.said that'he would kill himself if she did not allow him to return. Nicole
also tcstxﬁed that defendant had other chlldren and that she did not know where he resided when

he was not at the apartment
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715 Dominic testified that defendant moved out of the apartment on September 25, 2011.
Prior to September 25, 2011, defendant resided in the apartment about “50 percent” of the time,

and, when defendant was not at the apartment, he would stay at his sister’s house at 44th Street - |

and Shields Avenue.

716 On the night of the shdoting, Dominc was watching television on the couch in the living -
'roem, which was near the front door of the apartment He did not hear d knock on the door or the
doorbell ring, Sometime after rmdmght, as he was falling asleep, Dominic heard his mother
~calling his name. He went to the hallway, and saw defendant and Nlcole “tussling, like
wrestling” near a window. Dominic saw that defendant had a firearm in hlS hand and heard
Nlcole say that defendant’s finger. was on the tngger Dominic then started to wrestle with

| _ defendant. As the pair d1d so, they entered Nicole’s bedroom. Dominic eventually gained

possession of the handgun.

1] 17 After he gained possess1on of the weapon, Dominic stood between defendant and Nicole.
The trio was no longer making physxcal contact. Defendant slapped Nicole’s hand causmg her to
drop her phone. He then “snatched” the firearm from Dominic’s hand and walked towards the
hallway of the apartment. Defendant faced Nicole and tried to talk with her. Deesire entered the
bedroom and told them that the bolice had arrived. Aﬂer she did so, defendant said, “I’m gone,”

and wa]ked towards the.patio. Defendant stoI;ped,' turned around, and said ‘;Baby, you krow
~ what?” He then reached over Dominic and shot Nicole. When asked to describe how defendant
reached over him, Dominie responded, “[l]ike a shoulder, like he put his arm over — it was like
— yeah, like he reached over — like he put his arm over my shoulder.” At the time; Nicole'was
dbout “an arm length” behind Dominic and defendant was also an arm length from Ijominic.

After Dominic heard the gunshot, he saw defendant holding the handgun, and watched as

6.
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defendant “took off” through the back sliding door of the apartment. Dorinic told police at Athe
scene that defendant shot his mother. Dominic testified he did not give defendant permission to -

be in the apartment oh tﬁe date of the shooting.

918 On cross-examination, Dominic stated that when defendant snatched the weapon ﬁoﬁ
him, he was standing between Nicole and defqndanf “at an angle.” Dominic explained that his
left side was towards his mother and his right side was towards defendant. When defendant
turned aro'unci, prior to shooting Nicole,' defendant was aboﬁt an arm’s length from Dominic,
who, in turn, was about an arm’s lgﬁgth from Nicole. When defense counsel agked; “Then you
weren’t at arm’s lengfh from eacil other?” Dominic responded:’ |
o “It was arm’s lefxgtb because I was at an aﬁgle- and he was — he came
back, he was iike right here, and my mom was beh_indl me. I was turned sideways-
at an angle, and he had to come over my spoulder because they’ré both the same
height, he haﬁ to come over my shoulder a.nd.he fired thé ‘g:un.”

- §19  Michelle testified that _She moved into the apartment with Niéole and defendant when she
was in 8th grade. Mi‘chellé sfated that, after she turned 15, defendant, over the course of the three-
year§ that she resided in the apartment, sexually assaulted her “close to 100 timés.” Prior to
September 25, 2011, Michelle had moved out of the apértment. On that date, Michellev&ent to -
the apartment and told Nicole that defendant hz_ad sexually assaulted her. After Nicole confronted

| defendant'about. the sexual assaults a.nddefeﬁdant lleﬁ the apartment, Michelle and Nicole went

" to the police station to file poﬁce reports.

720 On the dafe of the shooti;ié, Michelle was at hier grandmother’s house and received a
voicemail message from defendant at 12:29 a.m. Michelle identified defénd;nt’s voice and the

message was entered into evidence. In the voicemail, defendant says: -

-7-
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“—-QYou shouldn’t have lied on me and put my name in s***, Michelle,
Your [not clear}® shouldn’t have put me out of my own house. Mv wife should
have sat down and listened to me. Now I shot her in the head. I am going to shoot

myself. It’s your fault. Thank yourself for it. Bye.” |

1] 21 On cross—exammatlon, Mlchelle testified that defendant had stopped sexually assaulting

_herin 2009, and acknowledged that she did not report the abuse to anyene until September 25, |
2011. |

Y22  Chicago police officer Brian DeVan, an evidence.teohnjcian, testified that he processed
the scene of the shootin'g. In doing so, he ertamined-the back window of the apartment, and -
observed. “pry marks” on the wmdow jam. In the back bedroom on the floor near the open .
'slldmg door, he noticed two live .38 caliber rounds. He also notxced what appeared to be a tooth
on the floor and some blood on the bathroom floor. In the. gangway outside the apartment, he
found a flathead screwdriver and observed marks on the outside of the window.

| 9 23 The parties stlpulated that, 1f called, Dr. Christopher Lirh would testify that, on the datein .-
question, he was workmg at Stronger Hospital and examined Nicole in the emergency room. The _ |
bullet entered Nicole’s leﬁ cheek, traveled through the hard pallet of her mouth, knocked out a .
tooth, went through her tongue, through her right neck, struck her right internal carotid artery and

- exited out of the right sxde of her neck. After having vascular surgery, Nicole was placed in a

drug-induced coma for two days. Due to the nature and seventy of her injuries, Nicole was at an

3 The parties dispute whether defendant says “mother.” Defendant’s recltatlon of the facts
indicates that it is “not clear” and he testified that he said “brother.” The State asserts that defendant says

“mother.” After listening to the recording, we cannot determine whether defendant says “mother” or
“brother.” :

-8-
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increased risk of stroke and would need life-long Coumadin treatment and monthly visits to a
Coumadin clinic. |
724 The State rested anci defend;mt movéd for a directed ﬁnding, which the court denied.
925 Defendant testi_ﬁed"that,_ although the Praiﬁe Avenue apartment was not in his name, he
paid rent and all 'the:bills associated with the épmtnent; He stated that, while he was residiné ;t
the Prairie Avenue apartment,lhe “never really lived nowhere else.” On September 25, 2011,
_ wheﬂ Nicole asked him to leave the apartxne;nt, defendant took with him some of his belongings,
includi_ng his keys to the apartment. | |

9 26.4 Defendant stated that brior to the shooting he was in tﬁe hospital f;of 5or .6 days. After he
| was released ﬁém the hospital, he went to. Walgreens and then to his sister’s house at 4454 South
- Shields. Later Fhat nigﬁt, defendant went “home” to the Prairié Avenue apartment and ,séw that
the lights wert; on in the apartment. Defendant stated that, because his key did not fit into the
lock of the front door, he knocked on the door and rang the doorbell. When nobody answered the.

front door, he tried“ using his key to unlock the back door, bﬁt. was unsuccessful He then |
| retrieved a screwdriver from his van and entered the apax"tment' through a window.

927 " As défendant entéred through the window, a handgun fell out of his pocket an(i onto the
floor in the hallway. Defendﬁnt picked up the weapoxi and held it by his right side. He then asked
Nicole, wﬁo was in the hallway, if they could talk. Nicole responded that she did not want to talk
with him and reached for -_t_he firearm in his hand. Defendant pulled his hand é.way. Dominic
approached defendant and tried to grab the handgun Defendant “snatched away from him,” said
“stop,” and then gave the weapon to Dominic. Deesire entered the hallway and Nicole told her to
call the police. Dominic and Nicole then went inté the bedfc;om and defendant went to the

bathroom.
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9 28 When he ‘exited ‘the bathroom, Nicole and Dominic were “wresthng like tusshng,
strugglmg or whatever.” Deesire ran into the bedroom and sald, “daddy, the pohce is. on their
'way in.” Defendant then walked to where Dominic and Nicole were wrestling. Dominic, who
had the gun up in the air in his left hand, was standing between him and Nicole. Defendant
~ “reached up and said glve me the gun, I don’t want you to get mto 10 trouble[ ]’ As defendant
reached for the handgun, “1t went off.” Defendant explained that when he reached for the
firearm, he hit. Dominic’s hand and the gun fired. Dominic released the gun and defendant
grabbed it.'As defendant. did so, shells: fell out of the open cylinder of the Qeapon. After
defendant heard Deesire say “yeah, the police are on their way now,” defendant ran out of the
ap-artment throngh the back door. Defendant stated that he fled because he thought the police
would kill him if they saw him with the 'handgun.' About two or .thr‘ee months aﬁer the shooting,.
defendant learned that the police were looking for him and surrendered. |

929 Defendant stated that, on the day of the shootmg, he d1d not have reason to thmk that he
could not be in the apartment. He did not receive an order of protection in the mail or from a
sheriff, and neither Dominic, Deesire, nor Nicole gave him the protective order or informed him
of it. On the date of the ehooﬁng, defendant had the firearm on his person ‘because it was the
handgun he had in his apartment for protection. He took the weapon with him when Nicole asked
him to-leave “for a couple of days.” On the night of the shooting, he brought the handgun with
him to the apartment for protection because “it’s rough around there,” and because his Sistef had
told him that the firearm could no longer be in her house. Defendant denied that he intended to -
kill Nicole when he went to the anartmen,t or when Dominic and Nicole struggled for the

weapon.

-10- .
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730 On crossfexainination, defendant acknowledged that 'Nicol.e was the leaseholder on the
Prairie Avenue apartment. He denied that he became angry when Nicole confronted him about
Michelle’s allegations. He also denied that he punched'Nicole on September-2.5, 2011. When
defendant left the apartment in September, he went to his sister’s house at 4454 South Shields.

Defendant stated that he only brought his loaded handgun to his sister’s house and that the

weapon remained there when he went to the hospital.

11'31 Defendant admitted that, on the night of the shooting, after he learned that the locks had

been changed, he used a screwdriver to pry open the window to the apartment. After the

shooting, defendant ran away and threw. the gun in a garbage can: He then called Dominic, who

told him not to come back. Defendant never paid another bill associated with the apartment.

~ Defendant acknowledged that, after the shooting, he called Michelle and 1éft her a voicemail

message. Defendant admitted that it was his voice on the recording and acknowledged that he
said ‘“Nicole had put [th] out of the house ” Defendant stated that, in the vmcemaﬂ he said -
Michelle’s “brother” should not have put him out of the house. Defendant also admitted that, in .

the recording, he stated that he shot Nicole in the head,.but stated that “it didn’t g0 like that "

though.” Defendant furned himself in on December 20, 2011, after he leamned that the police

- were lookmg for him.. Defendant could not recall telhng Detectlve Bryant, who processed him,

that h1s home address was 4454 South Sh1elds Avenue

932 On .redlrect—examnatxon, defendant. testiﬁed' that the South Shields address was his

sister’s address.

933 Inrebuttal, Chicago police detective Sandra Bryant testified that on December 20, 201 1,

-she processed defendant at the police station and defendant informed her that his address was

4454 South Shields Avenue.

-11-



No. 1-14-3571

134 The State recalled Nicole, who testified that when defendant resided with her in the

* dpartment, he had some belongings in the bedroom and bathroom. She was shown photographs

of the bedroom and bathroom, taken after the shootmg, and testlﬂed that none of the items in the

photo graphs belonged to defendant.

q 35 Based on this evidence, the court found defendant guilty of the charged offenses. In doing

50, the court stated that the witnesses for the State were “exceedingly credlble” and noted that the

only credible portlon of defendant S testimony “was what was on that tape when he admitted that
he had a motive to shoot the victim and not only that [but] admitted that the victim had put him
out of the house.’f In finding defendant gmlty of attempted ﬁrst-degre_e murder, the court stated
that defendant was walking toward the ﬁatio door when he turned around and pointed the gun at
Nicole. Thus, the: court féund, “witimout question,” that the struggle was over when defendant

pointed the gun at Nicole’s cheek. The court determined that defendant possessed the requisite

 intent to kill Nicole and that she suffered great bodily harm.

736 In finding defendant guilty of home invasion, the court stated that defendant lacked Aany
tenancy or possessory interest in the Prairie Avenue apartment as evidenced by his expression of

anger, in the voicemail, about being “put out” of the apartment. In recounting the voicemail and -

_ c'drroborati_ng‘ testim’ony, the trial court noted that;

“The defendant not only had no possessory interest basg.d on the testimony
of all the witnesses including himself but all corroborating. evidence indicates that
he forcibly :entercd_ the dwelling place of the complaining witness, that it was her
dwelling place, that any possessory. interest ha(.iA been withdrawn when she told
him to pacék ‘his things, but everything into the bag and had him leave on -

September 25th of 2011. He — admits she put him out and that he was living at

-12-
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his sister’s home. There was not interest. There’s clearly a home invasion without

question.”

The court also found defendant gu11ty of aggravated battery and aggravated domestic battery

137 The court denied defendant’s motion for a new tnal and then held a sentencmg heanng

738 At the October 23, 2014, sentencing heanng, the court merged the two counts of
attempted first-degree murder (counts 4 and 6), and sentenced defendant to a total of 31 years’
imprisonment based on count 4. Defendant’s sentence included a 25-year enhancement for
personally discharging a firearm and causing great bodily harm to Nicole. The court also merged
the six counts of horne invasion (counts 7, 9, 11, 13, 14 and 16) and sentenced‘ defendant to a
consecutive total term of 21 years’ imprisonment based on count 7. Defendant’s sentence for
home invasion included a 15-year" enhancement for possession of a firearm. 'The court also
imposed a 30-year term for aggravated batteryon count 17 and a 7-year term for aggravated -
domestic, battery on count 18, to be served concurrently' _with eacb other and vyith defendant’s
4 sentences for attempted first-degree murder and home i'nvasion.' On the same date, the court

denied defendant’s motion to reconsider sentence and defendant ﬁled 'a.notice of appeal.

1[ 39 On October 29, 2014, the court sua sponte vacated defendant’s convictions and sentences - |

for aggravated battery and aggravated domestic battery (counts 17 and 18) and issued a mittimus
“nunc pro tunc,” merging these counts into defendant’s attempted ﬁrst_-degree murd_er.

conviction. The court also aWarded 1041 days of ptesentence custody credit to defendant.

940 On appeal, defendant ﬁrst argues that he was not proved guilty of attempted ﬁrst-degree

murder beyond a reasonable doubt because the evidence was insufficient to prove that he had the

specific intent to kill. Where, as here, a defendant challenges the _sufﬁciency of the Sta_te’s

evidence, we must determine whethet, after viewing the evidence in the light most favorable to

-13 -
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the State, any rational trier of fact could have found the essential elements of the offense beyond
a reasonable déubt.'Peop'le . Cardamohe 232 Il 2d 504, 511 (2009) We may not overturn a
conviction based on msufﬁcwnt evidence unless the proof is so unreasonable 1mprobablc or
unsausfactory that there exists a reasonable doubt as to the defendant’s gullt People 12 Wheeler
226 TIl. 24 92, 115 (2007), |
| 941 A defendapt commits attempted murder where he (1) performs an act constituting a
“substantial step” toward the commission of murder, and (2) he intends to kill the victim. People
v. Petermon, 2014 IL App (1st) 113536, 9 39. As a state of mind, intent is rarely proved by direct
evidence. People v. Teague 2013 IL App (Ist) 110349, §-24. Rather, mtent to kill is ysually
estabhshed by mference from the surroundmg cucumstances such as, “the character of the
‘assault, the use of a deadly weapon, and the nature and extent of the victim’s injuries " Further, .
“[t]he very fact of firing a gun at a person supports the conclusion that the person domg so acted

with an intent to kill.” (Intemal quotation marks omitted.) /d. § 26 (quotmg People A Ephra:m, '
323 Ill. App. 3d 1097, 11 10 (2001)). Whether a defendant possessed the requisite mtcpt to kill is
a question best esolved by the trier of fact. People v. Garcia, 407 . App. 3d 195, 201 (2011).
742 Here, the record establishes that defendant, following an argument with Nicole a;id after
being “put out” of the apartment by her, rétmned to the apartment two weeks later with a loaded

' weapon. Sometime after mldmght, he pried open a back window with a screwdriver, entered the
apartment through the window, and shot Nicole in the head. A!fhougﬁ defendant testiﬁed thst he
just wanted to talk with Nicole, ths eyidence establishes that, after their iéitial struggle, Dominic,
who managed to disarm defendsnt- and stand between him and Nicole, separated the pair. Shortly "
thereaﬁer, defendant “sslatchéd” the handgun from Dominic and walked toward the péﬁo. Beforq

exiting the apartment, defendant turned around and said, “Baby, you know what?” He then

-14-
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placed the firearm against Nicole’s cheek and shot her i the head. Defendant fled through the
back door and later. disposed of the weapon in a garbage can. Dcfendant then called Michelle and '
’ leﬁ her a voicemail, in which he admitted that he “shot [Nlcole] in the head” and blamed
Michelle for the shooting because she “lied on him.” In the voicemail, defendant complamed
about being “put out” -of his house and said, “[his] wife should have sat down and listened to
[him].” After examining the evidence in the light most favorable to the Sﬁte, we ‘conclnde that
there was sufﬁcjent evidence for a rational trier of fact to find defendant had the specific intent to
~kill Nicole and that he was guilt.y of attempted first-degree murder beyond a reasonable doubt.
i[43 Defendant nevertheless maintains that the State failed to prove him guilty because thev
accounté_ of the shooting provided by Dominic and Nicole were unbelievable and ,unreliablé.
Specifically, defendant argues that DonxiniC’s de’scription of the shooting was contrary to human
experiencl:e when taken in combination with Nicole’s testimony that she felt a gun on her face.
Defendant also ’argues that Nicole’s recollection of tne shooting was too vague and unreliable to
support his guilt. He _points out that after defendant took the firearm from Dominic and started
leaving, the next thing she remembered was feeling the gun on her fane and the shot. Tnus, he
argues she had no knowledge of how the wenpnn ended up against"hef cheek. Defendant further
argues that the State failed to prove that he had thn intent to kill where he could have brought the
handgun intending to kill himself, and not Nicole.

944 -befendént’s “contentions are essentially asking this court tn reweigh» the evidence
presented at trial and snbstitute our judgment for that of the trial court. This we cannot do. The -
“determination of the weight to be given to wim@snes’ testimony, their medibiﬁw, 'and- the
reasonable inferences to be drawn from the evidence are the responsibility of fhe fact_ finder,”

_ which heard the testimony and observed the witnesses. See People v. Steidl, 142 1l1. 2d 204, 226
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(1991). Moreover dxscrepancles in testimony. are questions for the trier of fact (People V.
Peoples, 2015 IL App (1st) 121717, 1-67), which may “accept or reject as much or as little of a
.witness’s testimony as it pleases” (People v. McCarter, 2011.IL App (1st) 092864, 22). Here,

based on the court’s verdict and oral pronouncements, it resolved these alleged inconsistencies in

favor of the State’s “exceedingly credible” witnesses. In doing so, the court was not required to

disrega.rcl the inferences that flow from the evidence or search out all possible explanations
consistent with a defendant’s innocence and raise them to a level of reasonable doubt. People v.
Jackson, 232 1. 2d 246,4 280-81 (2009). As mentioned, this court will reverse a defendant’s
.conviction only when the evidence is so improbable or unsatisfactory that it creates a reasonable
doubt as .to the defendant’s gullt Wheeler, 226 T1. 2d at 115. This is not one of those cases.

145 Next, defendant contends that this court should reverse his conviction for home invasion

because the State failed to prove beyond a reasonable doubt that he knowingly entered “the

dwelling place of another.’? In setting forth this argument, defendant acknowledges that this court |

reviews a challenge to the sufficiency of the evidence under the deferential reasonable doubt
standard of review. Defendant, however, requests that we apply a de novo standard in this case
because the issue here involves statutory mterpretatlonliz.e. ‘whether “the established facts fall
within the scope of the home invasion statute” and its requirement that defendant enteretl “the
dWelling place of another,” See 720 ILCS 5/12-1 1(a) (West 2010).

46 We decline.defendant’s invitation to engage in statutory interpretation where, as here,

defendant is specxﬁcally challengmg the sufficiency of the evidence to estabhsh an element of

the offense of home invasion. As mentioned, when a defendant challenges the sufficiency of the .

State s evidence, we must determine whether, after viewing the ewdence in the light most

favorable_to the State, any rational trier of fact could have found the essential elements of the

-16 -



No. 1-14-3571

offense beyond a reasonable  doubt. Cardamone, 232 1l 2d at 511. We will not overturn a
conviction based on insufficient evidence unless the proof is so unreasonable, irﬁprobable or
| unsatisfactory that there exists a reasonable doubt as to the defendant"s guilt. Wheeler,. 226 111. 24 .

at 115,

947~ To prove defendant guilty of home invasioﬁ, thé State had to establish that he, without
authority, kr;owingly entered “the dwelling place of another” and remainea in that dwelling until |
he knew or had reason to know that one or more persons were present. 720 ILCS 5/ 12-1 1(a)

(West 2910). In addition, the State ha& to p'rove that defendant uéed.or threatened the imminent

use of fo:ce while arxhed_’with a ﬁrearm; 720 ILCS 5/12-11(a)(3) (West 2010). Défendant doés

not contest that the evidence established .that he was armed with a firearm and used force or

threatened the imminent use of forcg. Rather, he arguesAthat the State failed to prove beyond a

reasonable doﬁbt that hé knowingly entered the “dwelling place of another.”

948 After exam_inihgvthe evidpnce in a light most favorable to the State, we conclude that a

rational trier of fact could find that defendant knowingly entered the dwelling place of another
and was guilty of home invasion beyond a reasonable doubt. In reaching this conclusion we find,

we find People v. Howard, 374 1. App. 3d 705, 712 (2007) instructive.

949 In Hov;)ard,,me defendant, Who was not on the lease of his former spouse’s apartment and

had voluntarily moved out before committing the offense, was found guilty of' first-degree

'murder predicated on felony home invasion. Howard, 374 111. App. 3d at 706-07. On appeal, hé .
challenged the home_inyasion statute with respect to its application in domestic disputes between

f:narried couples. Id. af 7i 1. In affirming the defendant’s conviction, this court reasoned that, “an

estranéed- spouse cannot avoid prosecution fc;r home invasion unless he has both a tenancy

interest and a possessory interést.” (Emphaéis in original.) Id. at 712. The court then concluded
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that the defendant did not have a “tenancy interest because he had no legal title to the premises,”
and did not have a ‘““possessory interest'because he had no legal title to the premises, and also

because he was 10 longer living in the town house.” Id.

Y50 Here, asin Howard defendant had nelther a tenancy mterest nor a possessory interest in

the Praire Avenue apartment Although defendant and Nlcole were mamed, defendant's name

was not on the lease agreement for the Prairie Avenue apartment and he only remded in the

' apartment “50% of the time.” More impottantly_, defendant had not resided in the apartment since

‘ September 25, 2011, the date Nicole told him to “leave” and he involuntarily moved out. Nicole
testified that, on that date, prior to asking defendant to leave the apartment, she had packed up all

of his belongings, which he took with him when he left. Nicole then obtained a protective order, K

which granted her'exchisive'access to the apartment. She also changed the locks on the doors to
the apartment and told defendant not to come back. |

151 Onv the night of the shooting, defendant, armed with a handgun, arrived at the apartntent
after midnight to discover that his key did not unlqck the front or back door. Defendant admitted
- that he then pried t)pen the back-windovt vt'ith a screwdriver and climbed into the apartment to
confront Nicole, who tried to push him out of the window. At trial, Nicote-testiﬁed that she told
. defendant that she “just want[ed] [him] out of [her] hduse.” After the shooting, defendant fled

the scene and left.a voicemail in which he acknowledged that Nicole had “put him out” of the

apartment. Once he was' arrested, defendant reported his address to Detective Bryant as 44th

Street and' Shields Avenue. This evidence, and the reasonable inferences therefrom, were
sufficient for a ratidnal trier of fact to conclude that the apartment was not defendant’s dwelling

‘place and that he was guilty of home tnvasion beyond a reasonable doubt.
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9 52 Anticipating our. reliance on Howard, defendant argues that the case at bar is-

distinguishable because he; unlike the' defendant in Howard contnbuted to the rent when he

~ lived in the apartment and did not move out of the apartment of his own vohtxon Defendant

argues that although his name was not on the lease, he effectlvely had a tenancy interest as a.
month~to-month subtenant. In support of this argument, defendant cites Seidelman v. Kouvavus, -

57 1l App 3d 350 (1978) and Strong V. Soadvo;sky, 141 1L, App 183, 185 (1908) for the

' proposmons that “[o]ccupatlon and payment of monthly rent creates a tenancy from month to .

month[]” that cannot be 'terminated except by giving 30 days notice.

153 We find Kouvavus and Soodvozsky readlly drstmgulshable Flrst, neither case deals with
the home invasion statute Second, the evidence presented at tnal does not support the conclusron
that defendant was a month-to-month tenant where the record demonstrates that defendant |
intermittently-occupied'the apartment on nnspeciﬁed dates and ‘c_ontributed unknown arnounts of -

rent with1 unknown freqtiency. Moreover, although defendant testified that he contributed to the o

“rent in the past and that he stayed at the apartment “all the time,” Nicole and Domm:c testified

that he only stayed at the apartment about “50 pereent” of the time. As mentloned the trier of
fact was. free to judge the. credibility of the witnesses and weigh their testimony as it saw fit.
Given the. court"s findings, it resolved these alleged inconsistencies m favor of the State. We will
not substitute our judgm_eﬁt for that of the trier of fact on these matters. See Petefmon, 2014 IL
App (1st) 113536, {38, This aside, even if defendant contributed to the rent, the record
establishes that he had no possessor.yointerest in the apartment after September_25, 2011, the date
he involuntarily mo_ved. out. Accordingly, the evidence presented is not so unreasonahle‘ or

improbable as to create a reasonable doubt of defendant’s guilt.
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954 Finally, defendant contends, the State concedes, and we agree that his convictions for
aggravated bat’tery and aggravated domestic battery must be vacated under the one-act, one-
-cnme rule because both convictions were based on the exact same physrcal act as his attempted
first-degree murder conviction. Although defendant failed to raise this clalm in the trial court,
“an alleged one-act, one-crime violation and the potential for a surplus conviction and sentence :
affects the integrity of the judicial process” and may thus be rev1ewed under the second prong of

. the plain error rule. See People v. Harvey, 211 111. 2d 368, 388-89 (2004). |

55 In setting forth this 'argument, defendant acknowledges that the trial'-cou‘rt ultimately 3

issued a mrttlmus vyhich correctly reflects his convictions for attempted first-degree murder and

home invasion, but argues that the court vwas—withou_t jurisdiction to do so because he had already
filed his notice of appeal. 'We review this issue de novo. People v. Herrin, 385 I11. App.' 3d 187,. |

190 (2008). |

956 The record establishes that on October 23, 2014, the trial court sentenced defendant on N

, attempted ﬁrst-degree murder, home mvas:on, aggravated battery and aggravated domesnc

battery. On the same date, the court denied defendant’s motlon to reconsider sentence, and he

filed his notice of appeal. On October 29, 2014, the trial court, sua sponte entered a nunc pro
tunc order, attempting to correct two defects in its October 23, 2014, sentencing judgment.

Speciﬁcally, the court. vacated | defendant’s sentences for aggravated battery and aggravated

domestic battery and awarded defendant 1041 days of presentence custody credlt, whxch had not

yet been allocated

7157 In general, when a. notrce of appeal is properly ﬁled, the appellate court’s Junsdlctron ‘
attaches unrnedlately and the trial court loses Junsdlctron. People v. Shukovsky, 128 IlL. 2d 210,

227 (1988). An order issued without jurisdiction is void. People v. Collins, 202 1li. 2d 59, 65
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(2002). “Where the matter being appéaléd is independent of, and collateral to, thé case before t.he'
trial court, however, the trial court may retﬁn jurisdiction.” People v. Richards, 394 1. App. 3d
706, 708 (2009). Nunc pro tunc orders or judgments serve the limited purpose of incorporating
' into the record judicial actions actually taken by the court, which were inadvertently omitted due
t‘o a clerical error. Peqple v. Melcho},v 226 1. 2d 24, 32 (2007). Thus, a court may not use nunc
pro tunc to supply a new judicial action or correct judicial erfors. Id. Accordingly, we agree with
defendant"fhat ﬁle tnal court’s order vacating the aggravated battery and aggravated domestic
battery sentences is void for lack of jurisdiction (see Collins, 202 11l. 2d at 65) and that the court

could not use a nunc pro tunc order to correct a judicial error (Melchor, 226 11l 2d at 32).

158 While we find the trial court lacked jurisdiction to enter the October 29, 2014, nunc pro

tunc order, it does not affect our ability to review the trial court’s original sentence. Multiple

convictions based updn precisely the sanie_ act are ir_nproper. People v. King, 66 11. 2d 551, 566
(1977). In this | caée, defendant’s convictions for attempted first-degree murder (count 4),
aggravated battery (count 17), and aggr'gvéted domestic battery (count 18) were all based on
defendant’sl act'of shooting Nicole. As such, all but the most serious conviction must be vacated.
See Peoj:le v. Lee, 213 111 ‘2d 218, 227 (2004). Accordingly, we vacate defendant’s convictions
and sentences for aggravated battery andvéggravated domestic battery, aﬁd order the clerk of fhe
circuit court to correct the mittimus to>rveﬂect this change. See People v. Harpér, 3871l App. 3d
240, 244 (2008). |

959 For the reasoné stated, 'We. affirm the judgment of the circuit court of Cook County,'in
part, and vacate in part. |

{
%

760  Affirmed in part and vacated in part; mittimus corrected.
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