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OPINION OF THE COURT 
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JORDAN, Circuit Judge  

 

 If it were somehow in doubt before, we take the 

opportunity now to hold that bank robbery by intimidation is 

categorically a “crime of violence” under the United States 

Sentencing Guidelines.  In doing so, we join several other 

federal courts of appeals that have held the same under the 

guidelines or the Armed Career Criminal Act (“ACCA”).   
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Jerome Wilson pled guilty to unarmed bank robbery in 

violation of 18 U.S.C. § 2113(a).  The District Court imposed 

a prison sentence that was in part a result of the guidelines’ 

career-offender enhancement, U.S.S.G. § 4B1.2, which, in 

Wilson’s case, was applicable if bank robbery by intimidation 

counts as a crime of violence.  The District Court correctly 

applied that enhancement, and it was not plain error that the 

Court also applied an enhancement for making a death threat.  

We will therefore affirm the sentencing order. 

 

I. BACKGROUND 

 

 The facts of the case are not in dispute.  Wilson pled 

guilty to three counts of unarmed bank robbery or attempted 

bank robbery in violation of 18 U.S.C. § 2113(a), and the 

District Court sentenced him to 151 months’ imprisonment, 

three years of supervised released, restitution of $3,122, and a 

special assessment of $300.  The sentence was based in part 

on two enhancements: one for being a career offender, 

U.S.S.G. § 4B1.2, and the other for making a death threat, 

U.S.S.G. § 2B3.1(b)(2)(F).  Of the three crimes, two were 

completed bank robberies by demand note and one was an 

attempted robbery by demand note.  In one of the completed 

robberies, the note Wilson passed to the bank teller said, “this 

is a hold up, empty your drawers now, or else.”  (App. at 37.) 

 

The presentence report (“PSR”) suggested that 

§ 2113(a) be treated as a “crime of violence” under the 

guidelines, and, because Wilson had two prior convictions 

under that same statute, that he be classified as a “career 

offender.”  If followed, those suggestions increased Wilson’s 

total offense level from 27 to 32 and his criminal history 

category from IV to VI.  The PSR credited Wilson with a 3-
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level downward adjustment of his offense level for 

acceptance of responsibility, making his total suggested 

offense level 29.  Ultimately, the threat-of-death enhancement 

did not increase the total offense level beyond that which was 

mandated by the career-offender enhancement; that is, even 

without the threat-of-death enhancement, Wilson’s total 

offense level and criminal history category would have been 

the same. 

 

At sentencing, Wilson did not raise any objections 

concerning the 2-level threat-of-death enhancement, but he 

did object to being treated as a “career offender” under the 

guidelines, arguing that § 2113(a) did not meet the 

guidelines’ definition of a “crime of violence.”  The District 

Court overruled that objection and ultimately sentenced him 

to the bottom of the guidelines range calculated in the PSR.   

 

 

  II.  Discussion1 

 

On appeal, Wilson challenges the District Court’s 

application of the career-offender enhancement and the 

threat-of-death enhancement to his sentence.  We conclude 

that the District Court correctly applied the career-offender 

enhancement because bank robbery by intimidation is 

categorically a crime of violence under § 4B1.2(a) of the 

guidelines.  We further conclude that the District Court’s 

application of the threat-of-death enhancement was not plain 

error. 

                                              
1 The District Court had jurisdiction under 18 U.S.C. 

§ 3231.  We have appellate jurisdiction pursuant to 28 U.S.C. 

§ 1291 and 18 U.S.C. § 3742. 
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A. Bank Robberyby Intimidation is 

Categorically a Crime of Violence Under the 

Guidelines. 

 

 Whether bank robbery by intimidation is a crime of 

violence is a strange but not new question.  It is strange 

because to ask the question would seem to answer it – of 

course the threat of violence is inherent in bank robbery, and 

§ 4B1.2(a)(1) of the guidelines specifically includes within 

the definition of a “crime of violence” “any offense under 

federal or state law ... that ... has as an element the ... 

threatened use of physical force against the person of another 

... .”  It is not a new question, though, because seven of our 

sister circuits have had to address this question and have 

concluded that bank robbery by intimidation does indeed 

qualify as a “crime of violence” under § 4B1.2(a)(1) or the 

nearly identically worded “elements” clause of the ACCA, 18 

U.S.C. § 924(c)(3)(A).2  See United States v. Hopkins, 577 

                                              
2 Like § 4B1.2(a), the ACCA is divided into an 

“elements” clause, which defines “crime of violence” broadly 

to include federal or state law offenses that involve the use or 

threatened use of force, and an “enumerated offenses” clause, 

which lists certain specific offenses that are to be considered 

crimes of violence.  Robbery is among the enumerated 

offenses, but we have chosen to address the crime at issue 

here – 18 U.S.C. § 2113(a) – under the elements clause of 

§ 4B1.2(a).  Many courts of appeals have concluded that bank 

robbery under § 2113(a) is categorically a crime of violence.  

See United States v. Harper, 869 F.3d 624, 626-27 (8th Cir. 

2017) (holding “bank robbery by intimidation under 

§ 2113(a) is a crime of violence under ... [the guidelines], 
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F.3d 507, 511 (3d Cir. 2009) (“[Because] the definition of a 

‘violent felony’ under the ACCA is sufficiently similar to the 

definition of a ‘crime of violence’ under the Sentencing 

Guidelines[,] ... authority interpreting one is generally applied 

to the other[.]” (footnote omitted)).  Wilson argues that, 

because a defendant can be convicted of violating § 2113(a) 

without specifically intending to intimidate anyone, bank 

robbery cannot categorically be called a crime of violence.  

For the reasons that follow, that argument fails. 

 

1. The Categorical Approach Applies to 

Determine Whether Bank Robbery by 

Intimidation is a “Crime of Violence” 

Under the Guidelines. 

 

We exercise plenary review over a district court’s 

decision that a conviction is one for a crime of violence, as 

defined by the guidelines, United States v. Brown, 765 F.3d 

                                                                                                     

because it involves a threatened use of force”); United States 

v. Ellison, 866 F.3d 32, 39-40 (1st Cir. 2017) (same); United 

States v. Campbell, 865 F.3d 853, 854 (7th Cir. 2017) (same); 

United States v. Brewer, 848 F.3d 711, 716 (5th Cir. 2017) 

(same); In re Sams, 830 F.3d 1234, 1239 (11th Cir. 2016) 

(holding “bank robbery conviction under § 2113(a) by force 

and violence or by intimidation qualifies as a crime of 

violence under the [ACCA] use-of-force clause”); United 

States v. McBride, 826 F.3d 293, 296 (6th Cir. 2016) 

(concluding “[a] taking by intimidation under § 2113(a) ... 

involves the threat to use physical force” under the 

guidelines); United States v. McNeal, 818 F.3d 141, 157 (4th 

Cir. 2016) (holding “bank robbery under ... § 2113(a) is a 

‘crime of violence’ within the meaning of ... [the ACCA]”). 
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185, 188 (3d Cir. 2014), and we use the categorical approach 

to determine whether a conviction so qualifies, United States 

v. Chapman, 866 F.3d 129, 133 (3d Cir. 2017).  That 

approach requires us to compare the elements of the statute 

under which the defendant was convicted to the guidelines’ 

definition of “crime of violence.”  Id. at 133-34.  A 

conviction under § 2113(a) can be a crime of violence only if 

“‘the least of th[e] acts’ criminalized” is sufficient to meet the 

guidelines’ definition of a crime of violence.  Moncrieffe v. 

Holder, 569 U.S. 184, 191 (2013) (alteration in original) 

(quoting Johnson v. United States, 559 U.S. 133, 137 (2010)); 

see also United States v. Dahl, 833 F.3d 345, 350 (3d Cir. 

2016) (determining “the least culpable conduct hypothetically 

necessary to sustain a conviction under the statute” (citation 

omitted)). 

 

Here, Wilson was convicted under the first paragraph 

of § 2113(a),3 which states: 

                                              
3 The District Court determined that § 2113(a) was a 

divisible statute because it contained two paragraphs, each 

containing a separate version of the crime.  See Descamps v. 

United States, 133 S. Ct. 2276, 2284 (2013) (explaining that a 

statute is “divisible” when it “comprises multiple, alternative 

versions of the crime”).  Having determined that § 2113(a) 

was divisible, the District Court applied the modified 

categorical approach to determine that Wilson was convicted 

under § 2113(a)’s first paragraph.  See id. at 2283-84 

(instructing courts to apply the “modified categorical 

approach” to divisible statutes).  The parties do not dispute 

those rulings.  Accordingly, we proceed straight to the 

categorical approach, which applies once a court has focused 

on the relevant statutory provision.  Id. at 2285; Brown, 765 
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Whoever, by force and violence, or by 

intimidation, takes, or attempts to take, from the 

person or presence of another, or obtains or 

attempts to obtain by extortion any property or 

money or any other thing of value belonging to, 

or in the care, custody, control, management, or 

possession of, any bank, credit union, or any 

savings and loan association ... Shall be fined ... 

or imprisoned not more than twenty years, or 

both.  

 

18 U.S.C. § 2113(a).  The least culpable conduct covered by 

that statute is unarmed bank robbery by intimidation.  See 

United States v. Brewer, 848 F.3d 711, 715 (5th Cir. 2017) 

(concluding that the least culpable conduct under § 2113(a) is 

“robbery by intimidation”).  Thus, we must compare the 

elements of bank robbery by intimidation to the guidelines’ 

definition of “crime of violence.”  Chapman, 866 F.3d at 133-

34. 

 

As noted earlier, supra n.2, guidelines § 4B1.2 defines 

“crime of violence” for purposes of the career-offender 

enhancement as: 

 

(a) ... any offense under federal or state law, 

punishable by imprisonment for a term 

exceeding one year, that—  

 

                                                                                                     

F.3d at 188-90.  All references to “§ 2113(a)” throughout this 

opinion refer only to the first paragraph of § 2113(a). 

Case: 16-3485     Document: 003112827486     Page: 8      Date Filed: 01/17/2018



9 

 

(1) has as an element the use, attempted 

use, or threatened use of physical force 

against the person of another, or 

 

(2) is murder, voluntary manslaughter, 

kidnapping, aggravated assault, a 

forcible sex offense, robbery, arson, 

extortion, or the use or unlawful 

possession of a firearm described in 26 

U.S.C. § 5845(a) or explosive material as 

defined in 18 U.S.C. § 841(c). 

 

U.S.S.G. § 4B1.2(a).  We refer to § 4B1.2(a)(1) as the 

“elements,” or “force,” clause and to § 4B1.2(a)(2) as the 

“enumerated offenses” clause.  To determine whether 

Wilson’s conviction categorically qualifies as a “crime of 

violence” under the “elements” clause, we ask whether bank 

robbery by intimidation has as an element of the offense “the 

use, attempted use, or threatened use of physical force against 

the person of another[.]”  U.S.S.G. § 4B1.2(a)(1). 

 

2. Section 2113(a) Has as an Element of 

the Offense “The Use, Attempted Use, 

or Threatened Use of Physical Force.” 

 

Unarmed bank robbery by intimidation clearly does 

involve the “threatened use of physical force against the 

person of another[.]”  U.S.S.G. § 4B1.2(a)(1).  If a common 

sense understanding of the word “intimidation” were not 

enough to prove that,4 our precedent establishes that 

                                              
4 The word “intimidate” is defined in the dictionary as 

“to make ... fearful” or “to compel or deter by or as if by 
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§ 2113(a)’s prohibition on taking the “property or money or 

any other thing of value” either “by force and violence, or by 

intimidation” has as an element the “threat of force.”  United 

States v. Askari, 140 F.3d 536, 541 (3d Cir. 1998) (en banc) 

(quotation marks and citation omitted), vacated on other 

grounds, 159 F.3d 774 (3d Cir. 1998); see also id. (“As used 

in § 2113(a), the term ‘intimidation’ means ‘to make fearful 

or put into fear.’” (citation omitted)).  Whether the theft of 

money from a bank involved intimidation is determined under 

an objective standard and from the victim’s perspective, “i.e., 

whether an ordinary person in the [bank] teller’s position 

reasonably could infer a threat of bodily harm from the 

defendant’s acts.”  Id. (quotation marks and citation omitted). 

 

Each of our sister circuits to have addressed the issue 

has, not surprisingly, concluded that robbing a bank by 

intimidation does involve the “the use, attempted use, or 

threatened use of physical force against the person of 

another[.]”  U.S.S.G. § 4B1.2(a)(1).  Those courts also define 

§ 2113(a)’s “intimidation” requirement in terms of a “threat 

of physical force,” when interpreting the “elements” clause in 

the guidelines or the similarly worded “elements” clause of 

the ACCA.5  Our conclusion is the same.6 

                                                                                                     

threats,” Intimidate, Merriam-Webster Dictionary, 

https://www.merriam-webster.com/dictionary/intimidate (last 

visited Dec. 4, 2017). 
5 See, e.g., Harper, 869 F.3d at 626 (“Intimidation 

means the threat of force.”); Ellison, 866 F.3d at 37 

(“[P]roving ‘intimidation’ under § 2113(a) requires proving 

that a threat of bodily harm was made.”); Campbell, 865 F.3d 

at 856  (“[I]ntimidation in § 2113(a) means the threat of 

force.”); Brewer, 848 F.3d at 715 (“The kind of ‘intimidation’ 
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that suffices to put a victim in fear of bodily injury during the 

course of a bank robbery, and which would in turn allow a 

defendant to complete such a robbery, is the very sort of 

threat of immediate, destructive, and violent force required to 

satisfy the ‘crime of violence’ definition.”); In re Sams, 830 

F.3d at 1239 (quoting and adopting reasoning from United 

States v. McNeal, 818 F.3d 141, that “[b]ank robbery under 

§ 2113(a), ‘by intimidation,’ requires the threatened use of 

physical force”); McBride, 826 F.3d at 296 (defining 

intimidation as “conduct and words ... calculated to create the 

impression that any resistance or defiance ... would be met by 

force”); McNeal, 818 F.3d at 153 (“Bank robbery under 

§ 2113(a), ‘by intimidation,’ requires the threatened use of 

physical force.”). 

 
6 In his opening brief, Wilson argues that § 2113(a) 

encompasses conduct that does not meet the Supreme Court’s 

definition of “physical force,” i.e., “violent force—that is, 

force capable of causing physical pain or injury to another 

person[,]” Johnson, 559 U.S. at 140, because one can be 

convicted under § 2113(a) for threatening to expose another 

to a hazardous substance.  At oral argument, however, Wilson 

conceded that that position is untenable in light of our recent 

opinion in United States v. Chapman, 866 F.3d 129, which 

was published after Wilson filed his opening brief.  Because 

Chapman forecloses that argument, we do not further address 

it here.  See id. at 133 (“[T]he ‘use’ of ‘physical force,’ as 

used in § 4B1.2(a)(1), involves the intentional employment of 

something capable of causing physical pain or injury to 

another person, regardless of whether the perpetrator struck 

the victim’s body.”). 
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3. Section 2113(a) Requires Knowing 

 Conduct. 

 

Wilson argues that § 2113(a) is not categorically a 

crime of violence because one can be convicted under that 

statute without intending to intimidate anyone.  More 

particularly, his argument proceeds as follows.  First, he says 

correctly that the “intimidation” element of § 2113(a) is 

measured by an objective standard from the victim’s 

perspective, “i.e., whether an ordinary person in the [bank] 

teller’s position reasonably could infer a threat of bodily harm 

from the defendant’s acts.” Askari, 140 F.3d at 541 (quotation 

marks and citation omitted).  Next, he contends that applying 

that standard criminalizes negligent behavior because a 

defendant may act in a way that causes an ordinary teller to 

reasonably infer a threat of harm, even though the defendant 

has no intent to cause such concern.7   He says, “A defendant 

may be convicted, for example, even if he acts on the sincere 

belief that a teller will comply with a demand for money 

                                              
7 The proposition that a defendant can be convicted 

under § 2113(a) without intending to intimidate is not without 

support in the case law.  See United States v. Kelley, 412 F.3d 

1240, 1244 (11th Cir. 2005) (explaining that a conviction 

pursuant to § 2113(a) does not require the defendant “intend 

for an act to be intimidating”); United States v. Yockel, 320 

F.3d 818, 824 (8th Cir. 2003) (holding the intimidation 

element of § 2113(a) satisfied “if an ordinary person in [the 

teller’s] position reasonably could infer a threat of bodily 

harm ... whether or not [the defendant] actually intended the 

intimidation” (first alteration and emphasis in original) 

(quotation marks and citation omitted)). 

Case: 16-3485     Document: 003112827486     Page: 12      Date Filed: 01/17/2018



13 

 

purely in reliance on bank policy, rather than out of fear.”  

(Opening Br. at 12.) 

 

To bolster his argument, he turns to Elonis v. United 

States, 135 S. Ct. 2001 (2015).  In that case, the Supreme 

Court reversed a defendant’s conviction for transmitting 

through interstate commerce threats to injure another person, 

in violation of 18 U.S.C. § 875(c).  135 S. Ct. at 2012.  That 

statute contained no mens rea requirement.  See id. at 2008 

(“An individual who ‘transmits in interstate or foreign 

commerce any communication containing any threat ... to 

injure the person of another’ is guilty of a felony[.]” (quoting 

18 U.S.C. § 875(c))).  The defendant appealed and argued 

that the district court erred by refusing to instruct the jury 

that, to be guilty, he had to have “intended” his 

communication to be a threat.  Id. at 2007.  The district court 

had instead instructed the jury to convict if it found that the 

defendant “intentionally ma[de] a statement in a context or 

under such circumstances wherein a reasonable person would 

foresee that the statement would be interpreted by” the 

intended recipient as a serious threat.  Id.  The Supreme Court 

highlighted the “reasonable person” language in the jury 

instruction and concluded that using it had permitted a 

“negligence standard” to be imported into that criminal 

statute.  Id. at 2011.   

 

Wilson’s attempt to extend Elonis’s reasoning to 

§ 2113(a) is misguided.  That case clarifies that courts should 

read a scienter requirement into statutes only to the extent 

necessary to prevent criminalizing otherwise innocent 

conduct.  Id.  The Supreme Court determined that § 875(c) 

required the government to prove a defendant intended his 

communication to be threatening because the only thing 
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separating innocent conduct from wrongful conduct under 

that statute was “the threatening nature of the 

communication.”  Id.  In other words, the Court emphasized 

that “a defendant generally must know the facts that make his 

conduct fit the definition of the offense[.]”  Id. at 2009 

(quotation marks and citation omitted).  Convicting a 

defendant solely on how a reasonable person perceived the 

relevant communication impermissibly risked creating 

criminal culpability for nothing more than a foolishly worded 

message.  Id. at 2011.  But, the Elonis Court’s reasoning is 

inapposite here because, as recognized in Elonis itself, a 

statute criminalizing acts knowingly undertaken to deprive 

someone of property has, by virtue of that “knowing” 

element, a sufficient mens rea to avoid the risk of making 

lawful conduct unlawful.  Id. at 2010 (citing Carter v. United 

States, 530 U.S. 255, 269 (2000)).  

 

In Carter v. United States, the Supreme Court 

specifically held that “the presumption in favor of scienter 

demands only that we read subsection (a) [of § 2113] as 

requiring proof of general intent—that is, that the defendant 

possessed knowledge with respect to the actus reus of the 

crime (here, the taking of property of another by force and 

violence or intimidation).”  530 U.S. at 268.  There was no 

reason to read a specific intent requirement into § 2113(a) 

because reading a general intent requirement into the statute 

was sufficient to “separate wrongful from otherwise innocent 

conduct.”  Id. at 269.  Carter thus stands for the proposition 

that, because § 2113(a) is a statute requiring only general 

intent, it is enough for the government to prove that the 

defendant took knowing action to rob a bank. 
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Other courts of appeals have rejected the argument that 

§ 2113(a) criminalizes negligent or reckless behavior.  They 

have harmonized Carter with the “reasonable teller” standard 

inherent in § 2113(a)’s intimidation requirement by requiring 

the government to prove a defendant “knew that his actions 

were objectively intimidating.”  McNeal, 818 F.3d at 155.8  In 

short, Carter and Elonis are not at odds.  By reading a general 

intent requirement into § 2113(a), Carter requires the 

government to prove that the defendant acted with the 

knowledge that those actions would result in the taking of 

property by the use of force and violence or by intimidation.  

Carter, 530 U.S. at 268.  Using an objective standard to apply 

§ 2113(a)’s intimidation requirement does not trigger the 

concerns raised by Elonis, because, to be guilty, the defendant 

must have knowingly robbed or attempted to rob a bank – in 

other words, the defendant had to know he was taking money 

from a financial institution that was not simply giving it 

away.  This fact exposes the nonsense in Wilson’s claim that 

a teller might “comply with a [robber’s] demand for money 

                                              
8 See also Harper, 869 F.3d at 626 (rejecting 

contention that Elonis created a new global definition of 

“threat” requiring the government prove the same mens rea in 

criminal statutes other than § 875(c)); Ellison, 866 F.3d at 39 

(adopting the McNeal standard); Campbell, 865 F.3d at 856 

(“Intimidation as an element of a bank robbery does not occur 

by negligent or accidental conduct.  It is caused by an 

intentional threat of force.”); McBride, 826 F.3d at 296 (“The 

defendant must at least know that his actions would create the 

impression in an ordinary person that resistance would be met 

by force.  A taking by intimidation under § 2113(a) therefore 

involves the threat to use physical force.”). 
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purely in reliance on bank policy[.]”  (Opening Br. at 12.)  By 

definition, § 2113(a) requires proof that a defendant 

knowingly engaged in an act that would cause an ordinary 

bank teller to be intimidated and turn over money that the 

defendant knew he had no right to have.9  Because a 

conviction under § 2113(a) requires the government to prove 

a defendant knowingly committed a bank robbery by force 

and violence or intimidation, it is quite obviously a crime of 

violence under guidelines § 4B1.2(a)(1). 

 

                                              
9 Wilson maintains that every circuit court has misread 

Carter.  As explained above, we do not agree with Wilson on 

that point.  Nevertheless, we briefly note three hypotheticals 

that Wilson poses for his contention that § 2113(a) can be 

violated by negligent or reckless behavior: (1) a defendant 

could rob a bank with no intent to intimidate based on a 

sincere belief that the bank teller would simply hand over 

money on demand based on a bank’s policy to comply with 

all demands for money, regardless of the perceived 

seriousness of the threat; (2) a drug addict might submit a 

demand note to a teller without caring whether or not his note 

resulted in a teller handing over money; and (3) a bank robber 

with a physically imposing presence could instill fear in a 

bank teller without intending to intimidate.  In each of those 

examples, an individual is taking intentional action, i.e., 

attempting to rob a bank.  Imposing an objective standard 

with relation to the intimidation element does not change that 

and does not turn § 2113(a) into a statute that criminalizes 

negligent behavior.  Accordingly, the least culpable way of 

violating § 2113(a)’s first paragraph will always constitute a 

“crime of violence.” 
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We thus join our sister circuits in holding that bank 

robbery by intimidation, as set forth in § 2113(a), 

categorically qualifies as a crime of violence under 

§ 4B1.2(a)’s “elements” clause.10  Since bank robbery by 

intimidation is indeed a crime of violence, the District Court 

was correct to apply the career-offender enhancement. 

 

                                              
10 Because we conclude that bank robbery by 

intimidation is categorically a “crime of violence” under the 

“elements” clause, we do not analyze whether it also is a 

“crime of violence” under the “enumerated offenses” clause.  

U.S.S.G. § 4B1.2(a). 
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B. Applying the Threat-of-Death Enhancement 

Was Not Plain Error. 

 

Wilson has also complained on appeal that the District 

Court wrongly subjected him to a sentencing enhancement for 

making a death threat.  He did not, however, register that 

objection before the District Court.  “We review an 

unpreserved objection for plain error.”  Dahl, 833 F.3d at 

349.  A plain error has occurred when there is “(1) [an] error, 

(2) that is plain or obvious, and (3) that affects a defendant’s 

substantial rights.”  United States v. Goodson, 544 F.3d 529, 

539 (3d Cir. 2008).  “If all three conditions are met, [we] may 

then exercise [our] discretion to notice a forfeited error, but 

only if ... the error seriously affect[s] the fairness, integrity, or 

public reputation of judicial proceedings.”  Id. (citation 

omitted).  In the context of sentencing, a defendant 

establishes that an error affected his substantial rights by 

showing that the sentence imposed “was affected, in the sense 

that it likely would have been different but for the error.”  

United States v. Knight, 266 F.3d 203, 207 (3d Cir. 2001). 

 

Here, Wilson cannot establish that the District Court 

committed plain error by applying the threat-of-death 

enhancement because that enhancement did not affect his 

sentence.  Assuming that Wilson could establish that 

application of the enhancement constituted an obvious error, 

he still cannot show that the error affected his substantial 

rights because the District Court correctly applied the career-

offender enhancement, and the threat-of-death enhancement 

did not increase his sentence beyond the sentence mandated 
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by the career-offender enhancement.11  Thus, Wilson has not 

shown plain error. 

 

III.  CONCLUSION 

 

For the foregoing reasons, we will affirm the sentence 

imposed by the District Court. 

                                              
11 Once the career-offender enhancement is triggered, 

the offense level determined by that guideline applies if it “is 

greater than the offense level otherwise applicable[.]”  

U.S.S.G. § 4B1.1(b).  The offense level mandated by the 

career-offender enhancement of § 4B1.1(b)(3) is 32, which is 

greater than 27, the “offense level otherwise applicable” with 

the threat-of-death enhancement.  Accordingly, the threat-of-

death enhancement would only increase Wilson’s sentence if 

we were to hold the career-offender enhancement 

inapplicable.  Because we hold that the career-offender 

enhancement applies, any error (if there were any) in 

applying the threat-of-death enhancement did not affect the 

sentence Wilson received. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

UNITED STATES OF AMERICA 

CRIMINAL NO. 15-049 

v. 

JEROME WILSON 

ORDER 

AND NOW, this b<fo. day of July, 2016, it is ORDERED that Defendant 

Wilson's objection to the Presentence Investigation Report's ("PSR") designation of Wilson as a 

career offender under§ 4Bl.1 ofthe United States Sentencing Guidelines (the "Guidelines") is 

OVERRULED. 1 

On May 20, 2015, Wilson pleaded guilty to three counts of bank robbery in violation of 18 U.S.C. 
§ 2113(a). He was previously convicted of bank robbery under 18 U.S.C. § 2113(a) in 1998 and 2006. 
Under§ 4Bl.l of the Guidelines, Wilson is a career offender if his current conviction, and his two prior 
convictions, qualify as "crimes of violence." See U.S.S.G, § 4Bl.l. Under§ 4B1.2 of the Guidelines, a 
"crime of violence" includes any offense that "has as an element the use, attempted use, or threatened use 
of physical force against the person of another." U.S.S.G. § 4B 1.2(a)(l). 

To determine whether Wilson's convictions under 18 U.S.C. § 2113(a) qualify as crimes of 
violence, I use the modified categorical approach. The modified categorical approach, which applies to 
statutes that "comprise multiple, alternative versions of [a] crime," allows a court to consider the charging 
document to determine "which of a statute's alternative elements formed the basis of the defendant's prior 
conviction." Descamps v. United States, 133 S. Ct. 2276, 2284 (2013). The modified categorical approach 
is appropriate here because § 2113(a) contains two paragraphs that define separate offenses. See United 
States v. McBride,--- F.3d ----, 2016 WL 3209496, at *3 (6th Cir. June 10, 2016) ("Section 2113(a) 
seems to contain a divisible set of elements, only some of which constitute violent felonies ... If that is 
the case, then the modified categorical approach is necessary to determine whether a particular§ 2113(a) 
conviction qualifies as a crime of violence."); see also United States v. Loniello, 610 F.3d 488, 491 (7th 
Cir. 2010); United States v. Dentler, 492 F.3d 306, 309 (5th Cir. 2007) (both holding that 18 U.S.C. § 
2113(a) describes two separate offenses). 

Applying the modified categorical approach to Wilson's § 2113(a) convictions, in each case, 
Wilson was charged under the first paragraph of§ 2113(a)-i.e., with "knowingly and willfully, by force 
and violence, and by intimidation" taking money from bank employees. See Indictment, Case No. 15-cr-
49; Indictment, Case No. 06-cr-03; Information, Case No. 98-cr-260 A conviction under paragraph 1 of§ 
2113(a) is a crime of violence because it involves the "use, attempted use, or threatened use of force." 
U.S.S.G. § 4Bl.2; see United States v. Askari, 140 F.3d 536, 541 (3d Cir. 1998) (en bane), vacated on 
other grounds, 159 F.3d 774 (3d Cir. 1998); see also United States v. McBride, 2016 WL 3209496, at *2; 
United States v. McNeal, 818 F.3d 141, 153 (4th Cir. 2016); United States v. Jones, 932 F.2d 624,625 
(7th Cir. 1991); United States v. Selja, 918 F.2d 749, 751 (9th Cir. 1990). Therefore, Wilson qualifies as a 
career offender under the Guidelines. 
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A0445B (Rev. 02/16) Judgment in a Criminal Case 
Sheet I 

UNITED STATES DISTRICT COURT 

UNITED STATES OF AMERICA 

v. 

JEROME WILSON 

THE DEFENDANT: 

Eastern District of Pennsylvania 
) 
) 
) 
) 
) 
) 
) 
) 
) 

JUDGMENT IN A CRIMINAL CASE 

Case Number: 

USMNumber: 

DPAE2: 15CR00049-00 1 

51719-066 

Rossman Thompson, Jr., Esq. 
Defendant's Attorney 

I:8J pleaded guilty to count(s) 1, 2 & 3 of the indictment. 
~--------------~---------------------------------------------------------

0 pleaded nolo contendere to count(s) 
which was accepted by the court. 

0 was found guilty on count(s) 
after a plea of not guilty. 

The defendant is adjudicated guilty of these offenses: 

Title & Section 
18:2113(a) 
18:2113(a) 

Nature of Offense 
Bank robbery. 
Bank robbery. 

The defendant is sentenced as provided in pages 2 through 
the Sentencing Reform Act of 1984. 

0 The defendant has been found not guilty on count(s) 

Offense Ended 
12118/2014 
12/26/2014 

Count 
1 

2,3 

5 of this judgment. The sentence is imposed pursuant to 

0 Count(s) 0 is 0 are dismissed on the motion of the United States. 

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name, 
residence, or mailing address until all fmes, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to 
pay restitution, the defendant must notify the court and United States attorney of material changes in economic circumstances. 

g, (r;l~~~l.r 
(l)I.J.~~wv 
(II ~ ~·~t .f&l•..,bllS' 
t/1 t?HI· ~~/e. 1'/, ~~ 
(IJ "-'~ ~1'1"~ ~/~e. 
t/)~Cfi~U~~ 
OJ~*+ -pt.~ ~) )1~...,.-;t. "''71.J.,.r..,.; p.,.,;r 

(II I,,._, t.t~l, !"tAtlt Alf'i ~ ~ 
01 uyt r,.,P., "",wp ~-,EA c. 

Hon. Anita B. Brody,_ U.S.D.C.E.D.Pa. J. 
Name and Title of Judge 

~ ')/l. I ')., l"' 
Dat 
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AO 2458 (Rev. 02/16) Judgment in Criminal Case 
Sheet 2 - Imprisonment 

DEFENDANT: 
CASE NUMBER: 

JEROME WILSON 
DPAE2: 15CR00049-00 1 

Judgment-Page 2 of __ 5 __ _ 

IMPRISONMENT 

The defendant is hereby committed to the custody of the Federal Bureau of Prisons to be imprisoned for a 
total term of: 
151 months on counts 1, 2 & 3 ofthe indictment concurrently. 

D The court makes the following recommendations to the Bureau of Prisons: 

I:8J The defendant is remanded to the custody of the United States Marshal. 

D The defendant shall surrender to the United States Marshal for this district: 

D at D a.m. D p.m. on 

L as notified by the United States Marshal. 

D The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons: 

D before 2 p.m. on 

D as notified by the United States Marshal. 

D as notified by the Probation or Pretrial Services Office. 

RETURN 

I have executed this judgment as follows: 

Defendant delivered on to 

at ----------------------------- , with a certified copy of this judgment. 

UNITED STATES MARSHAL 

By 
-----------~D=Ep=u=T=Y=UN==I=TE=D~ST~A~T=E=S~MAR~~s=HA~L~-----------
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AO 245B (Rev. 02/16) Judgment in a Criminal Case 
Sheet 3 - Supervised Release 

DEFENDANT: 
CASE NUMBER: 

JEROME WILSON 
DPAE2: 15CR00049-00 1 

SUPERVISED RELEASE 

Upon release from imprisonment, the defendant shall be on supervised release for a term of: 

3 years. 

Judgment-Page 3 of 5 

The defendant must report to the probation office in the district to which the defendant is released within 72 hours of release from the custody of 
the Bureau of Prisons. 

The defendant shall not commit another federal, state or local crime. 

The defendant shall not unlawfully possess a controlled substance. The defendant shall refrain from any unlawful use of a controlled substance. The 
defendant shall submit to one drug test within 15 days of release from imprisonment and at least two periodic drug tests thereafter, as determined by the 
court. 

D 
D 
D 

D 

D 

The above drug testing condition is suspended, based on the court's determination that the defendant poses a low risk of 
future substance abuse. (Check, if applicable.) 

The defendant shall not possess a firearm, ammunition, destructive device, or any other dangerous weapon. (Check, if applicable.) 

The defendant shall cooperate in the collection of DNA as directed by the probation officer. (Check, if applicable.) 

The defendant shall comply with the requirements of the Sex Offender Registration and Notification Act (42 U.S.C. § 16901, et seq.) as directed by the 
probation officer, the Bureau of Prisons, or any state sex offender registration agency in which he or she resides, works, is a student, or was convicted 
of a qualifying offense. (Check, if applicable.) 

The defendant shall participate in an approved program for domestic violence. (Check, if applicable.) 

If this judgment imposes a fine or restitution, it is a condition of supervised release that the defendant pay in accordance with the Schedule of 
Payments sheet of this judgment. 

The defendant must comply with the standard conditions that have been adopted by this court as well as with any additional conditions on the 
attached page. 

STANDARD CONDITIONS OF SUPERVISION 

I) the defendant shall not leave the judicial district without the permission of the court or probation officer; 

2) the defendant shall report to the probation officer in a manner and frequency directed by the court or probation officer; 

3) the defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer; 

4) the defendant shall support his or her dependents and meet other family responsibilities; 

5) the defendant shall work regularly at a lawful occupation, unless excused by the probation officer for schooling, training, or other acceptable reasons; 

6) the defendant shall notify the probation officer at least ten days prior to any change in residence or employment; 

7) the defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute, or administer any controlled substance or any 
paraphernalia related to any controlled substances, except as prescribed by a physician; 

8) the defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered; 

9) the defendant shall not associate with any persons engaged in criminal activity and shall not associate with any person convicted of a felony, unless 
granted permission to do so by the probation officer; 

I 0) the defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit confiscation of any contraband 
observed in plain view of the probation officer; 

II) the defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement officer; 

12) the defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without the permission of the 
court; and 

13) as directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant's criminal record or 
personal history or characteristics and shall permit the probation officer to make such notifications and to confirm the defendant's compliance with 
such notification requirement. 
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AO 2458 (Rev. 02/16) Judgment in a Criminal Case 

Sheet 5 - Criminal Monetary Penalties 

DEFENDANT: JEROME WILSON 
CASE NUMBER: DP AE2: 15CR00049-00 1 

Judgment- Page 

CRIMINAL MONETARY PENALTIES 

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6. 

4 of ----'5'----

Assessment Fine Restitution 

TOTALS $ 300.00 $ $ 3,122.00 

D The determination of restitution is deferred until .An Amended Judgment in a Criminal Case (AO 245C) will be entered 
after such determination. 

D The defendant must make restitution (including community restitution) to the following payees in the amount listed below. 

If the defendant makes a partial payment, each payee shall receive an approximately proportioned payment, unless specified otherwise in 
the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(i), all nonfederal victims must be paid 
before the United States is paid. 

Name of Payee 
Valley Green Bank 
Attn: Branch Manager 
7226 Germantown Ave. 
Phila., PA 19119 

PNCBank 
Attn: Branch Manager 
1 0 1 South Easton Rd. 
Glenside, PA 19038 

TOTALS 

Total Loss* 

$1,657.00 

$1,465.00 

$ 3,122.00 

D Restitution amount ordered pursuant to plea agreement $ 

Restitution Ordered Priority or Percentage 

$1,657.00 

$1,465.00 

$ 3,122.00 

D The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the 
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject 
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g). 

[8J The court determined that the defendant does not have the ability to pay interest and it is ordered that: 

[8J the interest requirement is waived for the D fine [8J restitution. 

D the interest requirement for the D fine D restitution is modified as follows: 

* Findings for the total amount of losses are required under Chapters I 09A, 110, 11 OA, and 113A of Title 18 for offenses committed on or 
after Seotember 13. 1994. but before Aoril23. 1996. 
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AO 2458 (Rev. 02/16) Judgment in a Criminal Case 
Sheet 6 - Schedule of Payments 

DEFENDANT: 
CASE NUMBER: 

JEROME WILSON 
DPAE2: 15CR00049-00 1 

SCHEDULE OF PAYMENTS 

Judgment- Page 5 of 

Having assessed the defendant's ability to pay, payment of the total criminal monetary penalties is due as follows: 

A D Lump sum payment of$ 

D not later than 
D in accordance o·c,-o n, 

due immediately, balance due 

, or 
D E,or D Fbelow; or 

B I:8J Payment to begin immediately (may be combined with D C, D D, D F below); or 

C D Payment in equal (e.g., weekly, monthly, quarterly) installments of $ over a period of 
(e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment; or 

D D Payment in equal (e.g., weekly, monthly, quarterly) installments of $ over a period of 
(e.g., months or years), to commence (e.g., 30 or 60 days) after release from imprisonment to a 

term of supervision; or 

E D Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after release from 
imprisonment. The court will set the payment plan based on an assessment of the defendant's ability to pay at that time; or 

F I:8J Special instructions regarding the payment of criminal monetary penalties: 

The defendant shall make quarterly payments in the amount of$25.00 towards his restitution obligation. 

5 

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is due 
during the period of imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons' 
Inmate Financial Responsibility Program, are made to the clerk of the court. 

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed. 

D Joint and Several 

Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, Joint and Several Amount, 
and corresponding payee, if appropriate. 

D The defendant shall pay the cost of prosecution. 

D The defendant shall pay the following court cost(s): 

D The defendant shall forfeit the defendant's interest in the following property to the United States: 

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fme principal, 
(5) fme interest, (6) community restitution, (7) penalties, and (8) costs, including cost of prosecution and court costs. 

Case 2:15-cr-00049-AB   Document 38   Filed 08/23/16   Page 5 of 5


