FILED: February 5, 2018

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 17-6995 (L) /
(1:16-cv-00393-LCB-JEP) /))\ V\é\'\/q

ROBERT GENE BAILEY

Plaintiff - Appellant
V.

C. C. BLAKE; K. D. MACKEY; CARL L. BRITT, JR.; G. ROBERT HICKS ;
PAULA JOHNSON; ELIZABETH JOHNSON; ISMAHEL QUICK; UNKNOWN
SISTER OF QUICK; JEHDA BROWN; DEPARTMENT OF MOTOR
VEHICLES; PRIVATE CONTRACTOR, SPRING LAKE, NC

Defendants - Appellees

ORDER

The court dismisses this proceeding for failure to prosecute pursuant to Local
Rule 45.
For the Court--By Direction

/s/ Patricia S. Connor, Clerk




IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

ROBERT GENE BAILEY, )
Plaintiff, g

v ; 1:16CV393
C.C. BLAKEF, et al,, 3
Defendants. i
ORDER

On June 28, 2017, the United States Magistrate Judge’s Recommendation was filed and
notice was served on the parties pursuant to 28 U.S.C. § 636. Objections wete due July 17,
2017, and the Coutrt entered Judgment dismissing this action on July 25, 2017, after no
objections were filed by Plaintiff. However, Plaintiff's objections were subsequently entered ‘
on July 28,2017 (ECF No. 5). The Court will therefore construe Plaintiff’s filing as a Motion
-to Alter or Amend Judgment pursuant to Federal Rule of Civil Procedure 59(e). On review
of Plaintiff’s filing, the Court notes that Plaintiff dated his filing July 13, 2017, within the period
for filing objections. Therefore, out of an abundance of caution, the Court has reviewed
Plaintiff’s objections 4¢ nowo and finds that they do not change the substance of the United
States Magistrate Judge’s Recommendation (ECF No. 2), which is hereby affirmed and
adopted.

IT IS THEREFORE ORDERED that Plantiff’s filing (ECF No. 5) is construed as a
Motion to Alter or Amend Judgment pu£suant to Rule 59(e), and the Court has considered

the objections therein de novo, but the Coutt finds no basis to reconsider the Judgment in this
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case, and this action remains DISMISSED sua sponte without prejudice.

This, the 20t day of September, 2017.

/s/ Loretta C. Biggs
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

ROBERT GENE BAILEY, )
Plaintiff, ;
V. ; 1:16CV393

CC BLAKE, et al., 3
Defendant(s). ;

ORDER AND RECOMMENDATION
OF UNITED STATES MAGISTRATE JUDGE

Plaintiff, a prisoner of the State of North Carolina, submitted a civil action alleging,
at least in part, that Defendants violated his constitutional rights. This is one of a number -
of similar actions filed by Plaintiff in this Court in a short period of time. Given the nature
of the allegations, the Court filed it as a civil rights action pursuant to 42 U.S.C. § 1983.
However, the form of the éomplaint ié such that serious flaws make it impossible fo further -

process the Complaint. The problems are:

1.  The filing fee was not received nor was a proper affidavit to proceed in forma
pauperis submitted, with sufficient information completed or signed by Plaintiff, to
permit review. "Moreover, Plaintiff may not proceed irn forma pauperis unless he is
under imminent danger of serious physical injury. The Prison Litigation Reform
Act provides that:

In no event shall a prisoner bring a civil action or appeal a judgment
in a civil action or proceeding under this section if the prisoner has,
on 3 or more prior occasions, while incarcerated or detained in any
facility, brought an action or appeal in a court of the United States that
was dismissed on the grounds that it is frivolous, malicious, or fails to
state a claim upon which relief may be granted, unless the prisoner is
under imminent danger of serious physical injury.
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28 U.S.C. § 1915(g). Plaintiff is a frequent pro se litigator in federal courts in North
Carolina who has had at least three previous suits dismissed for being frivolous,
malicious, or failing to state a claim upon which relief may be granted. See Bailey
v. City of Fayetteville, No. 4:13CV156 (E.D.N.C. Aug. 19, 2013) (unpublished).
Therefore, unless he can establish imminent danger of serious physical injury,
Plaintiff must pay the $400.00 filing fee. The facts in the present Complaint do not
support any such allegation of imminent danger of serious physical injury.
Therefore, Plaintiff must pay the $400.00 filing fee if he wishes to file in this Court.

The Complaint is not on forms prescribed for use by this Court, nor is the
information requested by such forms and necessary to process the Complaint
pursuant to 28 U.S.C. § 1915A contained in Plaintiff’s submission. See LR 7.1(¢).

Plaintiff does not appear to state a viable claim for relief. Plaintiff>s claims are
generally conclusory in nature. Further, they may call into question his current
criminal convictions, which is not proper in a § 1983 action. Heck v. Humphrey,
512 U.S. 477 (1994). In addition, the events involved all occurred in 2008, which
means that to the extent they are not barred by Heck, the claims are likely barred by
the applicable three-year statute of limitations. See Wilson v. Garcia, 471 U.S. 261,
276-80 (1985) (holding that, in section 1983 actions, state statute of limitations for
personal injury applies); Brooks v. City of Winston Salem, 85 F.3d 178, 181 (4th
Cir. 1996) (applying North Carolina’s three-year statute of limitations for personal
injuries to section 1983 actions); N.C. Gen. Stat § 1-52 (establishing three-year
statute of limitations for personal injury).

The Court also notes that it appears that the potential defendants may be located in

the Eastern District of North Carolina, and the events challenged in the Complaint are all

alleged to have occurred there as well. Therefore, it appears that venue would be proper

in that District. However, Plaintiff can no longer file cases in the Eastern District of North

Carolina against at least some of the Defendants listed in the present Complaint or based

on at least some of the allegations in the present Complaint, due to that court’s entry of a

pre-filing injunction against him. Bailey v. City of Fayetteville, No. 4:13CV156 (E.D.N.C.

Aug. 19, 2013) (unpublished). This Court has also warned Plaintiff that if he follows such

a pattern of filing in this District, this Court will consider the entry of a similar injunction.

2

Case 1:16-cv-00393-LCB-JEP Document 2 Filed 06/28/17 Paae 2 of 3



In light of that, this Court has entered an Order in Plaintiff’s most recently filed case,
1:17CV144, recommending entry of a pre-filing injunction and allowing Plaintiff twenty
(20) days to show cause why such an injunction should not be entered in this District.

In forma pauperis status is granted for the sole purpose of entering this Order and
Recommendation.

IT IS THEREFORE ORDERED that in forma pauperis status is granted for the sole
purpose of entering this Order and Recomméndation.

IT IS RECOMMENDED that this action be filed and dismissed sua sponte without
prejudice. .

This, the 28™ day of June, 2017.

/ §/ Joi Elizabeth Peske
United States Magistrate Judge
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