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IN THE SUPREME COURT OF TENNESSEE
AT JACKSON

PERVIS PAYNE v. STATE OF TENNESSEE

Criminal Court for Shelby County
No. P-09594

___________________________________

No. W2016-02326-SC-R11-PD
___________________________________

ORDER

Upon consideration of the application for permission to appeal of Pervis Tyrone 
Payne and the record before us, the application is denied.

PER CURIAM 

11/21/2017
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08/01/2017
IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE

AT JACKSON

PERVIS PAYNE v. STATE OF TENNESSEE

Criminal Court for Shelby County
No. P-09594

___________________________________

No. W2016-02326-CCA-R28-PD
___________________________________

ORDER

This matter is before the Court upon the Petitioner Pervis Tyrone Payne’s 
application for permission to appeal the post-conviction court’s denial of his motion to 
reopen his post-conviction petition.  The State has filed a response in opposition thereto.

In 1988, the Petitioner was convicted by a Shelby County jury of two counts of first 
degree murder and one count of assault with intent to commit first degree murder.  He was 
sentenced to death for the first degree murder convictions and thirty years for the 
non-capital conviction.  The Petitioner’s convictions and sentences were affirmed by the 
Tennessee Supreme Court on direct appeal.  See State v. Payne, 791 S.W.2d 10 (Tenn. 
1990), aff’d by, 501 U.S. 808 (1991).  

The Petitioner then filed a petition for post-conviction relief which was ultimately 
consolidated with a petition for a writ of error coram nobis.  The post-conviction court 
denied relief and this Court affirmed the post-conviction court’s judgment on appeal.  See 
Pervis Tyrone Payne v. State, No. 02C01-9703-CR-00131, 1998 Tenn. Crim. App. LEXIS 
68 (Tenn. Crim. App., at Jackson, Jan. 15, 1998), perm. app. denied (Tenn. Jun. 8, 1998).  
In September 2006, the Petitioner filed a motion to compel testing of evidence under the 
Post-Conviction DNA Analysis Act of 2001.  The post-conviction court denied the 
motion and this Court affirmed the denial on appeal.  See Pervis Payne v. State, No. 
W2007-01096-CCA-R3-PD, 2007 Tenn. Crim. App. LEXIS 927 (Tenn. Crim. App., at 
Jackson, Dec. 5, 2007), perm. app. denied (Tenn. Apr. 14, 2008).

In April 2012, the Petitioner filed a petition to reopen post-conviction proceedings 
in which he alleged that he is intellectually disabled and, therefore, ineligible for the death 
penalty.  He argued that the Tennessee Supreme Court’s decision in Coleman v. State, 341
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S.W.3d 221 (Tenn. 2001), established a new retroactive constitutional right not recognized 
at the time of his trial.  He also argued that he has new scientific evidence that he is 
actually innocent of capital murder.

In December 2012, the Petitioner amended his petition to include a claim seeking a 
writ of error coram nobis.  On May 7, 2013, the post-conviction court entered an order 
denying the Petitioner’s petition.  The court found that the Petitioner’s motion to reopen 
post-conviction proceedings was precluded under the Tennessee Supreme Court’s decision 
in Keen v. State, 398 S.W.3d 594 (Tenn. 2012).  The court also denied the Petitioner 
coram nobis relief.  The court found that the one-year statute of limitations for filing a 
petition for writ of error coram nobis had expired and that the Petitioner failed to present 
facts justifying the tolling of the statute of limitations.  The court also found that the 
“mental status of Petitioner has been available for testing since the inception of the case” 
and that the “mere fact that Petitioner and his attorneys did not proceed with this avenue 
does not make it newly discovered.”

On July 29, 2013, this Court entered an order denying the Petitioner’s application 
for permission to appeal the post-conviction court’s denial of his motion to reopen.  See 
Pervis Tyrone Payne v. State, No. W2013-01215-CCA-R28-PD (Tenn. Crim. App. July 
29, 2013) (Order), perm. app. denied (Tenn. Nov. 14, 2013).  On November 14, 2013, the 
Tennessee Supreme Court entered an order denying the Petitioner’s application for 
permission to appeal.

The Petitioner also appealed the court’s order denying his petition for writ of error 
coram nobis.  On October 30, 2014, this Court filed its opinion affirming the denial of 
coram nobis relief.  See Pervis Tyrone Payne v. State, No. W2013-01248-CCA-R3-PD, 
2014 WL 5502365 (Tenn. Crim. App. Oct. 30, 2104), aff’d by, 493 S.W.3d 478 (Tenn. 
2016).  On February 13, 2015, the Tennessee Supreme Court granted the Petitioner’s 
application for permission to appeal.

On April 7, 2016 (while the present motion to reopen post-conviction proceedings 
was pending), the Tennessee Supreme Court released its opinion in Payne v. State, 493
S.W.3d 478 (Tenn. 2016), affirming the denial of coram nobis relief.  Our supreme court 
addressed the petitioner’s claim that, pursuant to Hall, he was entitled to a hearing on the 
issue of intellectual disability.  Payne, 493 S.W.3d at 489.  Our Supreme Court noted that 

At no point in Hall did the Supreme Court address the circumstances under 
which the defendant was entitled to the hearing. Rather, the issue before the 
Court was the type of evidence which the defendant was entitled to offer at 
the hearing otherwise provided. Thus, Hall does not address by what 
procedural avenue the Petitioner in this case might be afforded a hearing on 
his claim of intellectual disability. Hall does not stand for the proposition 
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that the Petitioner is entitled to a hearing under the facts and procedural 
posture of this matter.

Moreover, even if Hall held that a condemned inmate must be 
afforded a hearing on a collateral claim that he is intellectually disabled, the 
decision would benefit the Petitioner only if it applied retroactively. 
However, the United States Supreme Court has not ruled that Hall is to be 
applied retroactively to cases on collateral review. The United States Courts 
of Appeal for the Eighth and Eleventh Circuits have concluded that Hall  
does not apply retroactively to cases on collateral review. See Goodwin v. 
Steele, 814 F.3d 901, 903–04 (8th Cir.2014) (per curiam); In re Henry, 757 
F.3d 1151, 1159–61 (11th Cir.2014). The Petitioner has cited us to no federal 
appellate decision holding that Hall must be applied retroactively to cases on 
collateral review. We decline to hold that Hall applies retroactively within 
the meaning of Tennessee Code Annotated section 40–30–117(a)(1).

Payne, 493 S.W.3d at 490 (quoting Hall, 134 S.Ct. at 2001).

While the Petitioner’s appeal from the denial of coram nobis relief was pending in 
the Tennessee Supreme Court, the Petitioner filed the present motion to reopen 
post-conviction proceedings in the post-conviction court on May 21, 2015.  After the 
issuance and withdrawal of a prior order, the trial court issued a final order on October 26, 
2016 denying the motion to re-open post-conviction proceedings, and he has sought 
permission to appeal this denial to this Court.

Tennessee Code Annotated section 40-30-117(a) authorizes the reopening of 
post-conviction proceedings only under the following circumstances:

(1) The claim in the motion is based upon a final ruling of an appellate court 
establishing a constitutional right that was not recognized as existing at the 
time of trial, if retrospective application of that right is required. The motion 
must be filed within one (1) year of the ruling of the highest state appellate 
court or the United States supreme court establishing a constitutional right 
that was not recognized as existing at the time of trial; or

(2) The claim in the motion is based upon new scientific evidence 
establishing that the petitioner is actually innocent of the offense or offenses 
for which the petitioner was convicted; or

(3) The claim asserted in the motion seeks relief from a sentence that was 
enhanced because of a previous conviction and the conviction in the case in 
which the claim is asserted was not a guilty plea with an agreed sentence, and 
the previous conviction has subsequently been held to be invalid, in which 
case the motion must be filed within one (1) year of the finality of the ruling 
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holding the previous conviction to be invalid; and

(4) It appears that the facts underlying the claim, if true, would establish by 
clear and convincing evidence that the petitioner is entitled to have the
conviction set aside or the sentence reduced.

T.C.A. § 40-30-117(a).  The decision whether to grant a motion to reopen is within 
the discretion of the post-conviction court.  Id. at (c).

The Petitioner seeks to appeal the post-conviction court’s denial of his motion to 
reopen post-conviction proceedings based upon the rulings of the United States Supreme 
Court in Hall v. Florida, 134 S.Ct. 1986 (2014), Hurst v. Florida, 136 S.Ct. 616 (2016), 
Justice Breyer’s dissenting opinion in Glossip v. Gross, 135 S.Ct. 2726 (2015) and the 
United States Supreme Court ruling in Obergefell v. Hodges, 135 S.Ct. 2584 (2015).

The Petitioner argues that his post-conviction petition should be reopened due to the 
ruling of the United States Supreme court in Hall v. Florida, 134 S.Ct. 1986 (2014).  The 
Petitioner admits in his application that the Tennessee Supreme Court has previously 
addressed the retroactive application of Hall and has rejected the claim that Hall would 
allow for a retroactive review of Tennessee cases.  Payne v. State of Tennessee, 493 
S.W.3d 478 (Tenn. 2016).  However, the Petitioner asks this Court to declare that the 
Payne decision was wrongly decided in light of the ruling of the United States Supreme 
Court in the cases of Montgomery v. State of Louisiana, 136 S.Ct. 718 (2016), and Welch v. 
United States, 136 S.Ct. 1257 (2016).  The Petitioner argues in his application for 
permission to appeal that the Tennessee Supreme Court did not apply decisions in 
Montgomery v. Louisiana and Welch v. United States.  This Court will note that 
Montgomery v. Louisiana was decided on January 27, 2016 and Payne v. State of 
Tennessee was decided on April 7, 2016.  The argument that our Supreme Court failed to 
apply the reasoning and guidance of Montgomery is without merit in that at the time of the 
ruling in Payne the decision in Montgomery had been decided and published.

Notwithstanding the timing of the decisions in the Montgomery case by the United 
States Supreme Court and the Payne case by the Tennessee Supreme Court, the ruling 
espoused by the United States Supreme Court in Montgomery made no mention of the 
findings of Hall nor did it mention any effect of the retroactive application of Hall as the 
Petitioner asks this court to determine.  The Montgomery decision applied to application 
of a sentence of life without parole to juvenile offenders and did not affect the application 
of the death penalty to adults.  Therefore even with the presented argument in relation to 
the timing of the two opinions, the reliance upon Montgomery to overrule the Payne
decision is without merit.  The holdings of the Montgomery opinion would not, and did 
not, affect the retroactive application of Hall by Tennessee courts.

Unlike Montgomery v. Louisiana, Welch v. United States was decided after our 
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Supreme Court issued its decision in Payne.  As stated earlier, Payne v. State of Tennessee
was decided on April 7, 2016, while Welch v. United States was decided on April 18, 2016.  
However, the issues decided in the Welch opinion have no bearing on the retroactive 
application of Hall.  As with Montgomery, the Welch opinion made no mention of the 
findings of Hall nor did it mention any effect of the retroactive application of Hall as the 
Petitioner asks this court to determine.  The Welch decision applied to the retroactive 
application of the Supreme Court’s ruling in Johnson v. United States, 135 S.Ct. 2551 
(2015), which involved the interpretation of a residual clause of the federal Armed Career 
Criminal Act of 1984 as unconstitutionally vague.  Welch, 136 S.Ct. at 1259.  With the 
narrow scope of the Welch ruling, the argument of the Petitioner that Welch would direct 
the retroactive application of Hall fails.  The opinion in Welch would have no effect upon 
the retroactive application of Hall by Tennessee Courts.

The Petitioner asks that if this Court grants him relief under Hall that it would 
further order the additional relief of jury determination of intellectual disability issues 
under the decision of the United States Supreme Court in Hurst v. Florida, 136 S.Ct. 616 
(2016).  The Petitioner did not raise this issue in his motion with the trial court and raises it 
now for the first time on appeal.  Ordinarily, issues raised for the first time on appeal are 
waived.  State v. Alvarado, 961 S.W.2d 136, 153 (Tenn. Crim. App. 1996).  In light of the 
lack of relief granted under Hall and despite the waiver of this issue, Hurst would offer the 
Petitioner no relief.  The Supreme Court’s opinion in Hurst related to the state of Florida’s 
unique capital sentencing procedure.  Hurst 136 S.Ct. at 617.  The Hurst court based its 
ruling upon the application of the prior United States Supreme Court decision in Ring v. 
Arizona, 122 S.Ct. 2428 (2002), which has been specifically found by the United States 
Supreme Court to not apply retroactively to death penalty cases already final on direct 
review.  Schriro v. Summerlin, 124 S.Ct. 2519 (2004).  As such, there is no basis for 
relief on the argument that Hurst would require retroactive application to the Petitioner 
when his conviction became final on direct review some eleven years prior to the Supreme 
Court Ruling in Ring.

The Petitioner further argues that the court should find that his sentence of death is 
unconstitutional after the decision of the United States Supreme Court in Obergefell v. 
Hodges. The Obergefell case held that “same-sex couples may exercise the fundamental 
right to marry” and that “under the Due Process and Equal Protection Clauses of the 
Fourteenth Amendment couples of the same-sex may not be deprived of that right and 
liberty.”  Obergefell, 135 S.Ct. at 2604-05.  The Petitioner argues that the death penalty, 
which has been imposed against him, denies him his fundamental right to life which is 
prohibited by Obergefell.  However, the application of the death penalty has not been 
ruled unconstitutional by either the United States Supreme Court or the Tennessee 
Supreme Court.  Therefore, the trial court did not abuse its discretion in holding that 
Obergefell did not entitle the Petitioner to relief and denying his petition as to that issue.
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Relying upon a dissent by Justice Breyer in Glossip v. Gross, 135 S.Ct. 2726 (2015), 
the Petitioner argues that his sentence of death is unconstitutional.  The Petitioner’s 
reliance upon a dissenting opinion to reopen his petition for post-conviction relief offers 
him no relief.  To succeed in reopening a previously filed petition, the claim asserted must 
be “based upon a final ruling of an appellate court.”  T.C.A. § 40-30-117(a)(1).  The 
majority opinion in Glossip concluded that the method of execution utilized by the State of 
Oklahoma does not constitute cruel and unusual punishment under the Eight Amendment.  
135 S.Ct. at 2731.  Accordingly, the trial court did not abuse its discretion in denying 
relief to the Petitioner finding that Justice Breyer’s dissent relied upon by the Petitioner did 
not create a new substantive rule of constitutional law as required by statute.

The Petitioner argues that the claimed relief he alleges as a result of the rulings in 
Obergefell and Glossip should be retroactively applied due to the United States Supreme 
Court’s decision in Montgomery v. Louisiana that held “when a new substantive rule of 
constitutional law controls the outcome of a case, the Constitution requires state collateral 
review courts to give retroactive effect to that rule.” 136 S.Ct. 718, 729 (2016).  As set out 
above, the rulings in Obergefell and Glossip provide no relief to the Petitioner so there is 
no retroactive application to take in to account.

In addition to the initial application for permission to appeal, the Petitioner filed two 
separate supplements to his application for permission to appeal.  In his supplements, the 
Petitioner seeks to rely upon the United States Supreme Court Case of Moore v. Texas, 137 
S.Ct. 1039 (2017), which he alleges was supported by the summary dispositions in the 
matters of Henderson v. Davis, 137 S.Ct. 1450 (2017) and Martinez v. Davis, 137 S.Ct. 816 
(2017) .  All of these cases were decided after the ruling of the post-conviction court and 
therefore none were cited or presented to the post-conviction court for consideration of the 
petition to reopen post-conviction proceedings.  This Court cannot find that the lower 
court abused its discretion in denying the petition to reopen post-conviction proceedings 
using these cases as its guide.

For these reasons, the trial court did not abuse its discretion in denying the motion to 
reopen.  The Petitioner's application for permission to appeal is, therefore, DENIED.  
Because it appears the Petitioner is indigent, costs are taxed to the State.

PER CURIAM

JOHN EVERETT WILLIAMS, JUDGE

ALAN E. GLENN, JUDGE

J. ROSS DYER, JUDGE
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