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BEFORE: GRIFFIN, KETHLEDGE, and BUSH, Circuit Judges.

GRIFFIN, Circuit Judge.

Defendant Liston Wétsdn pleaded guilfy to two bank-robbery charges under 18 U.S.C.
§§ 2113(a) and (d), and to two firearm charges under 18 U.S.C. § 924(c). He now challenges his
convictions, arguing the district court erred by (1) denying his plea-withdrawal motions and
(2) not letting him withdraw his plea after it breached his plea agreement. We affirm.

L.

Watson faced five bank-robbery charges and five firearm charges. He agreed to plead
guilty to two counts of each crime, the government agreed to drop the other charges, and both
parties agreed to a 360-month prison sentence.

Watson entered his guilty plea on April 25, 2016. Two months later, despite being

represented by counsel, he filed a pro se motion to withdraw it: And two weeks after that, he
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filed a pro se motioﬁ seeking a new lawyer. The district court granted‘ Watson’s new-counsel
motion but denied without prejudice his plea-withdrawal motion, em_phasiiihg that Watson could
renew it once his new lawyer took over. -

, Wfth new counsel, Watson renewed his plea-withdrawal motion. The government
opposed it. And the district court denied it iﬁ a written order.

The district Coqrt then sentenced Watson to 360 months’ incarceration for the firearm
charges, and an additional day of incarceration for the bank-robbery c_ha'rg'.es. Defense counsel
neither objected to the extra day nor asked to withdraw Watson’s plea.

Watson timely appealed.

I1.

Watson first argues the district court errea when it denied his plea-withdrawal motions.
We review for an abuse of discretion. United States v. Pluta, 144 F.3d 968, 973 (6th Cir. 1998).
If a defendant moves to withdraw his plea after the district court accepts it, but before he is
'sentenced, he must provide a “fair and just reason for requesting the withdrawal.” Fed. R. Crim.
P. 11(d)(2)(B). When determining whether a defendant has met his burden, courts consider:

1. The time between the plea and the motion to withdraw it;

™

The reason for not moving to withdraw earlier;
The defendant’s assertion of innocence, or lack thereof

The circumstances underlying entry of the gﬁilty plea;

3

4

5., The defendant’s nature and background;

6. The defendant’s prior experience with the criminal justice system; and
7

The potential prejudice to the government if the motion is granted.

United States v. Bashara, 27 F.3d 1174, 1181 (6th Cir.. 1994).
As a preliminary matter, Watson presents two arguments for the first time on appeal. He

argues that during an in-chambers conference, the government waived objection to his plea

2-
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withdrawal. And he argues that the misstatement in his plea agreement of the robbery charges’
stafutofy maximum sentence caused His delay in moving to withdraw: his plea.' We wilil not
considef tﬁese new arguments. We review “the case presented to the district court,” not “a better
case fashioned. after a district court’s unfavorable order.” Estate of Barney v. PNC -Bank, Nat.
Ass’n, 714 F.3d 920, 925 (6th Cir. 2013).

Moving to what we will cohs,ider, Watson. has not shown an abﬁse of diSCl‘etiOl.'l because
he ha'S.pr}asented a perfunctory argument that suffers from two major flaws. First, Watson
ou.tli‘n-es_ ai!nd argues within the wrong recitation of the applicable multi-factor test. H¢ uses the
recitation from United States v. Goldberg, 862 F.2d 101 (6th Cir. 1988), but tl;e correct recitation
comes from Basharva, 27 F.3d at 1181. Second, Watson provfdes no legal support for his
position. He cites cases concerning‘only ineffect,ive assistance of counsel: an argument he has
nét raised on its own and one “[w]e generally do not address . . . on direct appeal.” United States
v. Southers, 866 F.3d 364, 371 (6th Ci_r. 2017).

These ﬂa;zvs render.AWatson’s' argument underdeveloped. He has not identified the correct ’
factors the district court needed to consider when analyzing his motions. He has not explained
why those factors weighed in his favor. And he has not explained why the district court abused
its discretion by concluding otherwise. Thus, we consider Watson’s argqrﬁent Habe‘mdoned. See
Vander Boegh v. EnergySolutions, Inc., 772 F.3d 1056, 1063 (6th Cir. 2014).

Even had Watson presented a legally-supported argument under the Bashara framework,
he could not prevail. To begin, he fails to distinguish between the deniéls 0"f his two motions.
Watson never explains how the denial éf his first motion was an abuse of discretion even though
he renewed it with the added benefit of having counsel prepare it. We find no abuse of

discretion in this ruling.
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And the district court denied Watson’s renewed motion after finding that the Bashara
factprs weighed_agéinst him. We find no abusg of discretion in this ruling, either. As to the first
and second factors, the district co.urt treated Watsqn’s renewed motion as filed when he filed his
pro. se motion. The court then noted that tw;) honths elapsed between Watson’s plea and his
motion and that Watson argued his change in counsel causéd the delay; it concluded that Watson
waited too long to withdraw his plea. WlthoutJustlfcatxon a two-month delay is too long. See,
e.g, Goldberg, 862 F 2d at 104; Spencer 836 F 2d at "39 And Wat°on s change i in counsel
cannotJustlfy his delay because he asked fox new counsel affer the delay.

. As to thei'third factor, the district court found that Watson never maintained hi_s
innocence, but instead simply sought to'ﬁle pretrial métions.v Without an assertion of innocence,
the third faqtor weighs against pefxnitting withdrawal. United States v. Giorgio, 802 F.3d 845,
848 (6th Cir. 2015). Fonl the fourth factor, the district court concluded that Watson was
competent and aware of the decision he was making when he entered his plea.' Watson
confirmed thét his plea was voluntary, that he understood the charges, and that he was satisfied
‘with counsel’s representation. When a.defendant enters his plea knowingly and vo]tnﬁtal'ily, the
fourth factor weighs against permitting withdrawali United States v. PIockénberw, 730 F.3d 645,
662 (6th Cir. 2013). |

Cohsidering the fifth and sixth factors together; the district court found that Watsbn’s
education‘ (he héd an associaté’s degree in applied science) and familiarity with the criminal
justice system (he entered iﬁvto'a plea agreement in a prior cése) suggested he understood the
nature of his guilty plea when he entered it. When a defendant has a college :education and
previous experience with the criminal justice system, thé- fifth and sixth factors we-igh against

permitting withdrawal. United State& v. Catchings, 708 F.3d 710, 719 (6th Cir. 2013). Finally,

4.
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although the district court conSideied the seventh factoi. it did not need to beeause it found that
the first six factors weighed against permitting wrthdrawgl Unzted States V. Godda;d 638 F. 3d
490, 495 (6th Cir. 201 1). In shott, the district co,u’rt:' acted within its discretion by denying
Watsorils renewed plea-withdrawal motion.'. | o o

.

W-atson-also ar'gues the clistrict court-erred by not letting him withdréw his plezi after it
breachetl his plee'avreement He never oLJected on this giound S0 we review for plain error.
Puckett v. United States 556 U.S. 129, 135-36, 143 (2009) Therefore we look for “(1) error,
(2) that is plain, and (3) that affect[s] substantial rights.” Johnson v. United Stqtes, 520 U.S. 461,
467 (1997) (alteration in original) (internal quotation marks omitted). If i/ve find all three we
may in our discretion correct a forfelted error, “but only if (4) the error seriously affect[s] the
faii'iiese, integrity, or lebllC reputation of judicial proceedings.” Id. (alteratlon in original)
(internal quotation marke omitted). | |

Although the government concedes the first thiee plain-error elements Watson has not"
shown plain error because he has again piesented a pei functory ar gument He mentions © plain
error” in a heading, but never outlines its four elements and never argues they are met. Instead,
Watson simply describes what -happened at sentencing: “the parties agreed upon a flat 360-

2, &

month Sentence [tlhe district court breached this agreement in sentencing this defendant to

360-months incarceration ‘and one day’; and “defendant was not permitted to withdraw the
guilty plea.” “A party may not raise an issue -on appeal by‘ mention[ing rt] ... in the most
skeletal way,. leaving the court to . pu't ﬂesh on its bones ? United States v. Hendrickson,
822 F.3d 812, 829 n.10 (6th Cn 2016) (alteiations in onglnal) (interml quotation marks

| omitted). We consrder Watson’s argument abandoned. See Vander Boegh 772 F.3d at 1063.

~
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V.

For these reasons, we affirm the district court’s judgment.
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No. 16-4715
UNITED STATES COURT OF APPEALS FILED
FOR THE SIXTH CIRCUIT Jan 04, 2018

DEBORAH S. HUNT, Clerk -

UNITED STATES OF AMERICA,
Piaintiff-Appellee,

V.

ORDER

LISTON WATSON,

Defendant-Appellant.
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BEFORE: GRIFFIN, KETHLEDGE, and BUSH, Circuit Judges.

The court received a petition for rehearing en banc. The origiﬁal panel has reviewed the
petition for rehearing and concludes that the issues raised in the petition were fully considefed
upon the original submission and deci'sion. of the case. The petition then was circulated to the:
full court. No judge has requested a vote on fhe suggestion for rehearing en banc.

Therefore, the petition is denied.

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk
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No. 16-4715
UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT
FILED
UNITED STATES OF AMERICA, ) Jul 18, 2017
: ) DEBORAH S. HUNT, Clerk
Plaintiff-Appellee, )
' )
V. ) ORDER
: )
LISTON WATSON, )
)
)

Defendant-Appellant.

The defendant apbeéls his conviction and sentence for two counts of bank robbery and
two counts of possession of a firearm in furtherance of a crime of violence. Although the
defendant, by and through his appointed counsel, has already filed his principal brief, he now
moves to file a supplerﬁental pro se brief. There is no right to supplementa] briefing or hybrid
representation on appeal.

The motion for leave to file a supplemental brief is DENIED.

ENTERED PURSUANT TO RULE 45 (a)
RULES OF THE SIXTH CIRCUIT

ne7a

Deborah S. Hunt, Clerk
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UNITED STATES OF AMERICA, Plaintiff, v. LISTON WATSON, Defendant
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF OHIO, WESTERN
DIVISION
2016 U.S. Dist. LEXIS 154845
CASE NO. 1:15-CR-113
November 8, 2016, Decided
November 8, 2016, Filed

Counsel For Liston Watson, Defendant: William Richard Gallagher, LEAD
ATTORNEY, Arenstein & Gallagher, Cincinnati, OH.
For USA, Timothy D Qakley, LEAD ATTORNEY, United States
Attorney's Office, Cincinnati, OH; Christy L Muncy, United States Attorney's Office,
Cincinnati, OH.
Judges: Sandra S. Beckwith, Senior United States District Judge.

Opinion

Opinion by: Sandra S. Beckwith

Opinion

This matter is before the Court on the Defendant's Motion to Withdraw Guilty Plea. (Doc. No. 51).
The Government has responded in oppaosition. (Doc. No. 52). This matter is now ripe for review..

After careful consideration of the motion, responsive pleadings and other evidence of record, the
Defendant's Motion to Withdraw Guilty Plea is DENIED. A date will be set for sentencing in
accordance with the Court's calendar. .

A. BACKGROUND

The Grand Jury charged Mr. Watson on November 4, 2015, as part of a 10 count indictment. (Doc.
No. 14). The defendant was charged with Bank Robbery in violation of 18 USC §§ 2113(a) and (d) in
Counts 1, 3, 5, 7, and 9. Each count carries a potential of up to twenty five (25) years in prison, a fine
of up to $250,000.00 dollars, a term of supervision of up to five (5) years, potential restitution and
forfeiture, and a $100 special assessment.

The defendant was also charged with Possession and Brandishing of a Firearm in Furtherance of a
Crime of Violence in violation of 18 USC § 924(c)(1) in Counts 2, 4, 6, 8, and 10. Count 2 carries a
potential penalty of a mandatory minimum term of imprisonment of seven (7) years that must be
served consecutively to any other count of conviction, up to life imprisonment, a term of supervised
release of up to five (5) years, a fine of up to $250,000.00 dollars, forfeiture, restitution and a $100
special assessment. By statute, Counts 4, 6, 8, and 10 each carry an additional twenty five (25)
years imprisonment as second and successive convictions along with the same remaining penalties.
Therefore, the defendant was subject to up to twenty-five years on the bank robberies and a potential
of additional one hundred (107) years on the firearms counts should he have been convicted on the
entirety of the Indictment.

On April 25, 2016, the matter was set for a motion to suppress hearing. A plea agreement had been
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offered pursuant to Fed. R. Crim. P. 11(c)(1)(C). The Defendant requested a continuance to consider
the plea offer. Since this was the Defendant's third request for a continuance, the Court denied the
request. The Defendant then withdrew his motion for a continuance and motion to suppress and
entered a plea of guilty to two counts of bank robbery and two counts of possession of a firearm in
furtherance of those crimes of violence. The plea agreement provided for a recommended sentence
of 360 months, limited the potential sentence on the firearms charge to less than the statutory
minimum, and did not require the Defendant to face additional time for the other multiple bank
robberies.

However, a mistake was made in the written plea agreement. The agreement that was signed by the
Defendant advised that the maximum penalty for the robbery counts was up to 20 years, when it
should have read that the maximum penalty was up to 25 years.

During the plea colloquy, however, the Defendant was informed of the correct potential plea
penalties on four separate occasions. First, when the Government was addressing the Court and
describing the plea agreement, counsel stated that the robbery offenses carried a "potential penaity
of up to 25 years' imprisonment, $250,000 fine, at least a 25 year term of supervised release and a
$100 special assessment." (Doc. No. 49, p. 7, lines 6-9). Second, the Government also stated that
the firearms charges "carried a mandatory minimum of 25 years . . . ." (Doc. No. 49, p. 7, lines
18-19).

Third, the Court reviewed the two mandatory penalties with the Defendant and asked him "so you're
aware that there are at least two mandatory penalties involved here for Ceunts 2 and 6 and they are -
respectively five years and 25 years and they are required to be served consecutively. You're aware
of that™ To which the Defendant responded "Yes, your Honor." (Doc. No. 49, p. 38, lines 10-14).

Fourth, Defendant's counsel also discussed the correct sentence with the Court, in the presence of
the Defendant, and confirmed that these were the terms she had discussed with the Defendant. Ms.
Lockard stated "This particular agreement . . . is an agreement to a specific period of time, and that
would be that Mr. Watson would ultimately serve the five years for the first firearm offense with a
consecutive 25-year sentence for the second firearm offense and no time for the robbery offenses.”
{Doc No. 49, p. 16, lines 18-24).

There was an in-chambers conference, during which the Court and Counsel discussed the
discrepancy at issue. During that conference it was agreed that at the time of the sentencing, the
Court and counsel would inquire further of the Defendant that he was fully aware of the plea
agreement with the correction of 25 years. (Doc. No. 50, p. 3, lines 6-10).

B. LEGAL STANDARD FOR WITHDRAWAL OF GUILTY PLEA

"A defendant does not have an absolute right to withdraw a guilty plea.” United States v. Ellis, 470
F.3d 275, 281 (6th Cir. 2006). It is the Defendant's burden to establish that the motion to withdraw
the plea should be granted. United States v. Valdez, 362 F.3d 903, 912 (6th Cir. 2004). ‘

Withdrawal of a guilty plea is governed by Fed. R. Crim. P. 11(d)(2)(B), which provides:

A Defendant may withdraw a plea of guilty or nolo contendere:

(1) before the court accepts the plea, for any reason or no reason; or

(2) after the court accepts the plea, but before it imposes sentence if:

(A) the court accepts the plea agreement under Rule 11(c)(5); or

(B) the defendant can show a fair and just reason for requesting the withdrawal.Fed. R. Crim. P.

lyfcases 2
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11(d)(2)(B).

The rule is not intended to allow a defendant "toc make a tactical decision to enter a plea, wait several
weeks, and then obtain a withdrawal if he believes that he made a bad choice in pleading guilty, but
is designed "to allow a hastily entered piea made with unsure heart and confused mind to be
undone." United States v. Alexander, 948 F.2d 1002, 1004 {6th Cir. 1991).

Federal R. Crim. P. Rule 11 requires that, in order to accept a piea of guilty, the Court must ascertain
that: 1) the defendant was aware of the essential elements of the offense to which he pled guilty; 2)
that the defendant understood the law in relation to the facts; 3) the defendant understood the nature
of the offense and the consequences of his plea; and 4) that there was a factual basis for the plea.

Once the plea has been accepted by the court, in order to withdraw a guilty plea the burden shifts to
the defendant to provide a fair and just reason for requesting the withdrawal. The court considers the
following seven factors:

1) the amount of time that elapsed between the plea and the mation to withdraw it;

2) the presence or absence of a valid reason for the failure to move for a withdrawal earlier in
the proceeding;

3) whether the defendant has asserted or maintained his innocence;,
4) the circumstances underlying the entry of the guilty plea;
5) the defendant’s nature and background;

6) the degree to which the defendant has prior criminal experience with the criminal justice
system; and

7) potential prejudice to the government if the motion to withdraw is granted.United States v.
Bashara, 27 F.3d 1174, 1180 (6th Cir 1994); United States v. Valdez, 470 F.3d 275 (6th Cir.
2004). These factors are non-exclusive and not one single factor is controlling. Id.

C. ANALYSIS

The Defendant argues that his plea was not voluntary, knowing and intelligent because he claims he-
"was never informed of the correct statutory sentencing range for the two offenses for which he was.
entering pleas." (Doc. No. 51, p. 2). Defendant claims that this is a fair and just reason for
withdrawing his guilty plea because, in violation of Fed. R. Crim. P 11(b)(1), the Court failed to
advise him that the statutory maximum sentence was 25 years and not 20 years because it was
mistakenly written in the plea agreement.

Defendant also goes through the Bashara factors, in a rather cursory fashion, and claims that the
length of time between the plea and the motion to withdraw the plea was due to his change in
counsel, that he was not properly advised as to the statutory range of punishment for each offense,
that his nature, background and inexperience with the criminal justice system weigh in his favor, and
that a year from the initial indictment is not a long enough delay to cause prejudice to the
Government. Deferdant does not claim his innocence, however, as he states only that he desires to
proceed with his pretrial motions and trial, if necessary.

The Government responds that at no time was there any indication by counsel or the Defendant that
he had confusion over the potential penalties for the bank robberies. The plea transcript is clear, the
Defendant was aware of the essential elements of the offenses, he knew the law in relation to the
facts, understood the consequences of his actions, and admitted a factual basis for the plea.
Moreover, the Government states that, in addition to the Defendant's arguments being factually

lyfcases 3

© 2018 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the
restrictions and terms and conditions cf the Matthew Bender Master Agreement,

73392061



wrong and unsupported by the record, the Defendant cannot establish that any of the Bashara factors
weigh in his favor.

The Court agrees with the Government's position. As detailed earlier in this opinion, there were four
separate and distinct occasions where the Defendant was correctly informed of the potential
maximum penalty of 25 years. (Doc. No. 49). The record of the change of plea hearing is abundantly
clear so that for the Defendant to assert that he was never informed of the maximum penalty is
simply not plausible. Therefore, the Court finds that the Defendant's plea was knowing, voluntary and
intelligent.

As for the Bashara factors, they all weigh against the Defendant. The lapse of time between the plea
and the motion to withdrawal is two months. Defendant cites the change in counsel as the reason for
the delay. However, delays as little as twenty-two days and thirty-six days have been held to be too
long a delay to justify withdrawal of the piea. See United States v. Carr, 740 F.2d 339 (5th Cir. 1984);
United States v. Spencer, 836 F.2d 236(6th Cir 1987).

The Defendant has not consistently maintained his innocence and does not claim innocence now, he
only asserts that he wants to move forward with his pretrial motions. Moreover, he has admitted
under oath that he committed the robberies and possessed the firearms.

The record is clear as to the circumstances underlying the guilty pleas and that Defendant was
competent and aware of the decision he was making. The Defendant's nature, background and
experience with the criminal justice system weigh against him as well. He is educated, having
completed high school and some college level courses. The Defendant does have a criminal
background, he has entered into a plea agreement for prior convictions, and served probation. (Doc.
No. 51, p. 5). Therefore, he is not a person who is ignorant of the criminal justice system. The final
factor, the potential prejudice to the Government, also weighs against the Defendant. The prejudice
to the Government is inherent in the unnecessary time and expense of the waived trial.

D. CONCLUSION

Based upon the foregoing analysis, the Court finds that the Defendant's motion to withdraw his guilty
plea is unsupported by the record and is, therefore, DENIED.

SO ORDERED.

DATED: November 8, 2016

/s/ Sandra S. Beckwith

Sandra S. Beckwith,

Senior United States District Judge
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'Additional material

from this filing is
available in the
Clerk’s Office.



