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" QUESTION(S) PRESENTED

It is not fairly déﬁgééble among jurists ofireason, eﬁﬁitling
Petitiouer to a Certificate of Appealability under 28 U. S C.A
§ 2253(¢c), where he sought Rule 60 relief based on changes in
the law regarding treatment ‘of Brady claims rendered by the United
‘States Court of Appeals for the Third Circuit, that was improperly
dismissed on the basis»oﬁvgn Order dismissing an unrelated n

petition.




LIST OF PARTIES

[ 1 All parties appear in the caption of the case on the cover page.

[V]/;&ll parties do not appear in the caption of the case on the cover page. A list of
all parties to'the proceeding in the court whose judgment is the subject of this
petition is as follows: '

Petitioner is Dwayne Brown a State Prisoner
Respondent Joseph Chesney is Superintendent with custody

Respondent District Attorney of Philadelphia County Prosecuted
Petitioner.

Respondent Attorney General of Pennsylvania is additional
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully- f)rays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[{/]/ For cases from federal courts:

The f/-/lo/2 v Order of the United States Court ef

Appeals for the Third Circuit at No. 17-2153 denied Rehearing
and appears at Appendix “A“ . :
The October 12, 2017, Order of the United States COurt cf
Appeals for the Third Circuit at No. 17-2153 denied Certificate
'of Appealability and appears at Appendix "B", _
The April 26, 2017 Order of the Un;ted States District
Court at No. 03-3821 dismissed Rule 60 motion and appears at

Appendix "c".

The March 17, 2017 . Order of the United States Court of
Appeals for the Third c:.rcuit at No. 17-1134 denied Application
to file a Successive habeas petition and appears at Appendix

"D"
.




JURISDICTION

Petitioner seeks’ 'fé‘

W of the #-/é -j7 ., Order of the
United States Court of ls for the Third Circuit. |
Jurisdiction of this. Cour. o review the Judgment of the Third

Circuit is invoked under U.8.C. § 1254(1).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The Fourteenth A@gﬂﬂ t to the United States Constit@tion-

provides in relevant_pér No State shall...deprive any péf%on
of life, libetty, or property, without due process of law.@;}“

U.S. Const. amend. XIvV |
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" STATEMENT OF THE CASE-

On September 12, 1997;1following a trial before Common Pleas
Judge Jane Cutler Greenspan and a jury, Petitioner,

Bernard Bennett ‘and Brian Young were convicted of first degree

murder, conspiracy, attempted murder, and possession of an

instrument of crime. On.November 10, 1997, Petitioner was
sentenced to life in prxson. ‘

On May 29, 1999, thevSuperior Court affirmed. - Commdnwéélth
v. Brown, 739 A.2d 582 (Pa¢ Super. 1999). On January i4,'2090,

the Pennsylvania Supreme Court denied the Petitioner for Allowance

of Appeal. Commonwealth3~j{Brown, 749 A.24 465 (Pa. 2000).‘f

On June 12, 2000, the United States Supreme Court denied

certiorari. Brown v. Pennsylvania, 530 U.s. 1234, 120 s. Gt‘:

2670 (2000). :
On December 5, 2000 Petitioner filed a motion for post
conviction collateral relitf under the Pennsylvania Post |
Ccnvictlon Relief Act ("PCRA"). On November 30, 2001, the Common"
Pleas Court Judge den;ed the mction.
On November 26,,2002, the Superior Court affirmed.
" Commonwealth v. Brown, 816 A '2d 325 (Pa. Super. 2002). On
June 3, 2003, the Pennsylvania Supreme Court denied the petition

for Allowance of Appeal. ;cgmmonwealth v. Brown, 825 A.2d 1259

(Pa, 2003).

On June 26,-2003,-Pe19£ioner filed a pro se petition~for

writ of habeas corpus.; On September 23, 2003, Petitioner through

counsel, filed an amended petxtion alleging. the following.

‘1. Denial of the rilft to effective assistance of trial



counsel on the followi{ f%rounds: (a) failure to get the hard
copy of computer zecords that would have conclusively demonstreted
that the testimony of" Ja;;house informant, Jermaine Brute, was
fal=e; (b) failure to objeof to the prosecution's closing argument
directed to the pass;ons and prejudices of the jury; (c) fallure
to object to the admlssion of irrelevant ev1dence and other crlmes
evidence; (d) failure fto;;object to the prosecutlon s xcomments
directing the jury's'éttéﬁtion to the fact that the Petitioner
did not testify; (e) fallure to impeach Jermaine Brute with prior

inconsistent statements. 572

2, Constructive denial of the right to effective assistance
of appellate counsel on’ the following grounds: (a) counsel was

rendered ineffective by'tueilack of subpoena power.

3. Denial of: due orocess in connection with the ,chance
to prove that the testimony of Jermaine Brute was totally false,
and the prosecution knew or "had reason to kKnow it was false.

On March 31, 2004 the distrlct court denied the habeas
eorpus petition. The Third Circuit Court of Appeals denied an
appllcation for Certificate of Appealability on November 1, 2004,
and the United States Supreme Court denied certiorexi on -
April 25, 2005,  H

On April 19, 2006 the Honorable Jane Cutler Greenspan
dismissed a pro se second and subsequent PCRA petition, ‘w;thout
prejudice to a properlyw and timely filed counseled after
discovered evidence petiefog.“

On June 13, 2007;-§e§§tioner filed a counseled PCRA peiition

claiming that eviﬁenoev ﬁeyly ascertainzd taken in combination
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with old evidence es.ta’xiﬁ.ii{s;hed that the conviction was obtained
by the knowing use of perjured testimcny and by the suppression‘
-of Brady material. - |

The nawly ascerteined evi ence consisted of the lette-r' from
Richard T. Strohm and Associates to undersigned counsel : dated
August 14, 2007, éescribed an 1interview with Rasheed Simpson
at SCI Green on August 14, 2007, and an attached summary -of the
interview. The newly ascertained evidence,A combined 'with_ the
statement from Jermaine"‘Brute, was the foundation for the PCRA
petition which presented a Brady claim that was improiidently
dismissed without a hearing. The denial of an evidentiary hearing

was a denial of prooedurai due vprocec guara'xteed- by the

Fourteenth Amendment to the. United States Constitution. _
The Superior Court held that the newly discovered evidence
claim had been previously litigated and that Petitioner had failed

to establish a Brady violation. Commonwealth v. Brown, 900 EDA

2008 (Pa. Super. 2009).
On November 17, 2009, Petitioner filed a Rule 60 motion

which sought to bring'_.att_egtion to the Brady claims. The 'district

court denied the motion -as untimely on December 9, 2009, and

the Third Circuit denied a Certificate of Appealability.

On October 20, 2016,- -"‘Petitioner filed a true Rule 60. motion

in the District Court

.’_}aiming procedural deficiencx.es in the
way his habeas corpus petition was handled. He later on. January
9, 2017, f£filed a oro se - aoplication for leave to file e:'Second

petition for habeas corpus..;based on Miller v. RAlabama, 132'-'.S.Ct.

2455 (2012). On March 17, 2017, the Court of Appeals :denied

-6



the application. CTA3 No 17-1134 because Petitioner was 22
years old at the tixne ofthe shooting incident thet led: .to the
death of Officer Porter. On April 26, 2017, rth-a district court
dismissed the Ruls 60motlon as "moot" based on the . third
Circuit's order. .. | |

A timely filed appevetii}f;te the Uaited Staf:és Court of A‘Qpeals
for the Third ercultat No. 17-2153 resultad in Ceft-ificate

of Appealability being dcm.ed by Order dated October 12 2017,

and Application for Rehear:mg denied by order dated // '/é /7
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REASONS FOR GRANTING THE PETITION

A Certificate of Appealability mus ssue if "the applicant

has made a eubstantial showing of the d ixal of a constztutional

right." 28 U.S.C. § 2253( i(z).' The st ite does not defina.

"substantial showing but this Court has” ecognized that it is
‘the same as that formerly"applied te certificates of probable
cause. | '1 .
The standard for a:appealabxlity is therefore not bigh:
wbether the case presents an issue that is at least "debatable

among jurists oi,reason.ungarefoot "D Estelle, 463 U, S. 880,

893 (1983); see Santana v ‘United States, 98 F.3d 752, 757

(3rd cir. 1996)(§ 2253,- Geamended in 1996, preserves standard
developed for certificates of probable cause under Barefoot).
As discussed below, Petitioner made a "substantial showing“ of
a procedural defect in the way his habeas petition was handled
in his Rule 60 motions._awﬁA |

This Court should'qraa% certiorari in this case because.
the Circuit Court has failed to properly enforce this COurt s
rulings in Barefoot v. Estelle, supra., as well as the decisions
' of the Circuit court in Santana v. United States, supra.

There is no dispute in this case that Petitioner's habeas
petition and Rule 60 motions were mishandled. ,

on Octeber 20, 2016, Petitioner filed a true Rule 60 eoﬁion
in the District Court claiming procedural deficiencies in the

way his habeas corpus petition was handled. He later on

January 9, 2017, filed- a pro se application for leave to file

a seoond petition fo:‘hapeae corpus based on Miller v. Alabama,
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132 8.Ct. 2455 (2012)..ﬁb§iﬁarch 17, 2017, the Court of AQpéals
deniad the application.  0?53 No. 17-1134 hecause Patitioner
was 22 years old at the téﬁé of the shooting incident that'Led
to the death of o:?ficer'?ééter. On April 23, 2017, the district
court dismissed the Rule’ 60 notion as "moot" based on the third
Circuit's order. The Dro se Petitioner confused things by filing
the application for 1eave, but the district court plalnly prred
when it denied the Rule-ﬁq,matlon without reading it. If thg
district court had read’tﬁéERule 60 motion and the CTA3 ordeé,
it would have been clear that the Rule 60 motion zand the pro
se application presented diffekpnt ¢laims and issues. v
The district court commltted a procedural error when it

dismlssed as untimely a roughly similar Rule 60 motion filed
back in 2009 for thére iswno diligence or timeliness requirement
that applxes to a Brady claim, and no due diligence or timelincss
requirement for a clain of actual innocence.

- Presently, the case 1aw indicates that the State is not
free to decorate Brady wm;h due diligence or other requlrements

beyond the three mentioned 1n the Dennis v. Secretary, PA

Department of Correct1¢n§;;334 F.3d 2563 (3rd Cir. 2016) oai“ion.
Petitioner allegédytﬁééprosecuticn obtainad the conviction.

It took years but Dctitioﬁé& was able to get credible statements

from Jermaine Brute and Rasheed Simpson whlch collectively

astablish that Jermaine Brute g testimony against D@ritioner

was false, and tha Statéfkﬁéw it was false. The State knew or

should have known that R=“A.ed Simpson was not aven in the sanme

=

institution with Pet;t-one”:and Jermaine Brute at the time
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Petitioner supposedly madéTtbe statements attribu ted to him by

Jermaina Brute. The Sta*g knew from prison reccerds that

Petitioner and Prute wer__hgt in the same cell. In short,ﬂ;t
put a Jjailhouse informaﬂt%qé the stand tc give perjured testimony.

Contrary to opinidﬁgiaé the state system aand the fﬂuerai
court system, the Pvidence of guilt was far from overwnvlming.
First, Petitioner has no motlve to shoot at Officer Qey or Officer
Porter. Second, contrary §9.the Superior Court's statement of
faets, the record claarl;;;;dicated that Petitioner, was iq.a
separate part of the. bar having a2 conversation with his friend,
Police Officer Ernest Brown. (N.T. 9/12/97 at pages 80- 81 83,
95-96, 99, 101). Third Bernard Bennett and Brian Young wers
sitting at the table w1th two women when they had the a;gumant
with the officers. mi_ |

Motive is not an eléﬁéﬁt of first degree murder but it is
always extremely relevaﬁ*ﬁég a criminal prosacution because?people
rarely act without a motive, House v. Bell, 547 U.S, 518, $40~
41, 126 s.ct, 2084, 165 L; d 24 1°(2006), |

There was no evideqce of specific intent to kill and no
evidence of malice on. th ?urt of Petlvioner axcept, of cou?se,
for the false testimony of Jermalne Brute. 8Smith v, Catn, 565
U.s. 73, 132 s.Ct. 627, 630 181 L.B4.2d4 571 (2012)(impaachmenn
evidence material wheréithgfconviction hinge on testimony of
one person). BN

Clearly, thera is”éifégsonable probability that prosecﬁiors
literally framed Petiinﬁé;"For this crime, and the Ffederal é’urts

should take zome actlen to co*rect the coaviction of an lnnovent
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person.

The district court committed a procedural error when it

dismissed a roughly similar:Rule 60 motion filed back in 2009

as "untimely" for there*i ino due diligence or timeliness fT'

requirement that appliesi_e'a Brady claim, ‘and no due diligence

or timelinass requirement er a claim of actual innocence.
In these circumstahe s, Petitioner respectfully submitsf
that the rule of Barefoot and Santana applies and that the Circuit

Court of'Appeals has feii vto properly give effect to this

Court's decision in Barefoet v. Estelle, supra., and the Clrcuit

Court's decision in Santa aév. United States, supra.



CONCLUSION

The petition for a writ of certiorari should be granted. -

Respectfully submitted,

Date: 23 /.4 /7
/7 /
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