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QUESTION PRESENTED FOR REVIEW

Is the First Amendment violated when
municipal actors retaliate against an elected official
in his personal capacity as a municipal employee, for
his protected activity as an elected official?



PARTIES TO THE PROCEEDINGS

Petitioner-plaintiff Harold Werkheiser was an
elected official serving on the three-member Board of
Supervisors of Pocono Township, then a Second Class
Township in Monroe County, Pennsylvania. He had
been elected to a six-year term in November 2007:
beginning January 7, 2008, and ending January 6,
2014. 

Respondent-defendants Frank Hess and
Henry Bengel were elected Supervisors of Pocono
Township and were the other two members of the
Board during the time in question.  Mr. Hess was
elected to a six-year term in November 2009; Mr.
Bengel was elected to a six-year term in November
2011.  Mr. Bengel died on March 9, 2017.

Pocono Township became a First Class
Township effective January 6, 2014, governed by a
five-member Board of Commissioners.

Counsel for respondents is:

Steven E. Hoffman, Esquire
Norris, McLaughlin & Marcus
515 West Hamilton Street, Suite 502
Allentown, PA 18101
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STATEMENT OF JURISDICTION

On August 10, 2017, the opinion sought to be
reviewed was entered.  A1.

On September 6, 2017, the order denying
petitioner’s motion for rehearing was entered.  A11.

On September 14, 2017, judgment was
entered.  A13.

28 USC § 1254(1) confers jurisdiction on this
Court to review cases in the US Court of Appeals for
the Third Circuit.

The district court had jurisdiction over this
pursuant to 28 USC § 1331.  The court of appeals
had jurisdiction pursuant to 28 USC §1291.



CONSTITUTIONAL PROVISION

The First Amendment to the US Constitution
says in material part:

“Congress shall make no law . . . abridging the
freedom of speech, ....”

The First Amendment applies to the States
through the Fourteenth Amendment Due Process
Clause.  Schneider v. State, 308 US 147, 160 (1939).

STATEMENT OF THE CASE

This action arises from the decisions of
defendants not to reappoint plaintiff as Township
Roadmaster.  Plaintiff alleges he was not
reappointed Roadmaster because he engaged in
protected First Amendment conduct in his capacity
as Supervisor, and his replacement was appointed in
violation of Pennsylvania’s Second Class Township
Code and the Sunshine Law.  Plaintiff lost his
position as Roadmaster, but remained a Township
employee at reduced compensation. 

Until January 2014, Pocono Township was a
Second Class Township, governed by the PA Second
Class Township Code, 53 P.S. §§ 65101 et seq.
“Townships shall be governed and supervised by
boards of supervisors.”  53 P.S. § 65601.

Supervisors are “charged with the general
governance of the township and the execution of
legislative, executive and administrative powers in
order to ensure sound fiscal management and secure
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the health, safety and welfare of the citizens of the
township.”   53 P.S. § 65607(1).

Supervisors “shall . . . Employ persons as may
be necessary for the general conduct of the business
of the township and provide for the compensation,
organization and supervision of the persons so
employed.”   53 P.S. § 65607(3).

Township Supervisors may also hold positions
of employment with the Township.  Squires v.
Bonser, 54 F.3d 168, 170 n.3 (3d Cir. 1995).  53 P.S. §
65602(c) says:

“The board of supervisors may appoint a
supervisor to be employed as roadmaster,
laborer, secretary, treasurer, assistant
secretary, assistant treasurer or in any
employe capacity not otherwise prohibited by
this or any other act.”

The Roadmaster is a Township employee,
responsible for the supervision of all the activities of
the Township Road Department and the Township
Parks and Recreation Department, including, but not
limited to, maintenance, repair and construction of
Township roads, parks and recreational facilities and
grounds, and regular maintenance of roads, parks,
and recreation equipment and tools.  

After 13 years of service on the road crew, in
2008, plaintiff was appointed Township Roadmaster
by the Board of Supervisors, and was reappointed in
every year through and including 2012, so that, as of
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January 7, 2013, plaintiff had 18 years experience on
Township roads.

Mr. Hess operated a plumbing business in the
Township until he retired.  Mr. Bengel was a former
New York City police officer who worked in sales,
including autos and advertising, after relocating to
Pennsylvania.

In 2009, Mr. Hess ran on a platform of fiscal
change, especially to spend less money and not to
waste money.  Mr. Hess said, if elected, he would
work for the Township without wages, performing
administrative duties consistent with his years of
experience operating a plumbing business.

In 2011, Mr. Bengel ran on a similar position
of spending restraint, pledging not to accept
employment by the Township.

From 2010 through 2011, the Board of
Supervisors consisted of Jane Cilurso, Mr. Hess, and
plaintiff.  Ms. Cilurso was the primary administrator
of the Township in 2010-2011.  Mr. Bengel took Ms.
Cilurso’s seat on the Board in January 2012.

In 2011, Mr. Hess began receiving wages.  In
2012, Mr. Hess took over administrative duties from
Ms. Cilurso.  Mr. Hess received approximately
$36,000 per year, had the titles of Chairman of the
Board of Supervisors, Secretary, and Treasurer, and
also received health insurance and other employee
benefits. 
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In January 2012, Mr. Hess became
temporarily disabled due to appendicitis.  He took
leave from the Township for approximately ten days. 
During his leave, Frank Froio, a Supervisor of
Plumstead Township, Bucks County, PA, assumed
Mr. Hess’s administrative duties without
appointment by the Board.  Richard Manfredi, a
consultant to the Township, selected Mr. Froio to fill
in for Mr. Hess.

Mr. Froio took up long-term assignments on
his own initiative, including working out the terms of
a contract with the Township Police Department,
with approximately 18 officers.

On February 6, 2012, Mr. Bengel made a
motion, seconded by Mr. Hess, to hire Mr. Froio as
Township Administrator, at a contracted hourly rate
of $45 for 30 hours per week, or approximately
$70,000 annually.  Plaintiff opposed Mr. Froio’s
contract and wanted a Request for Proposal for the
position.  The motion carried, with plaintiff voting
no.

As Mr. Froio’s position became grander, Mr.
Hess’s responsibilities and workload decreased.  Mr.
Hess continued to collect compensation in
approximately the same amount as before, and Mr.
Froio was also paid, so that the Township was
paying two people to perform the job formerly done
by one.

Plaintiff voiced his objection to cost to the
Township of Mr. Froio, and to the creation of a new
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position with more expense.  Plaintiff objected to
paying Mr. Hess when his work was being done by
Mr. Froio.  On July 2, 2012, plaintiff objected to
appointment of an outside grant writer on the
ground that grant-writing should be done by Mr.
Froio and Mr. Hess.

In or about December 2012, Mr. Hess and Mr.
Bengel decided to terminate plaintiff as Roadmaster
by denying him annual reappointment for the year
2013.

While the termination of plaintiff and
appointment of Mr. Bengel as Roadmaster/Director
of Public Works was formally accomplished at a
noticed reorganization meeting of January 7, 2013,
deliberations and decisions occurred outside that
meeting.

On December 14, 2012, Supervisors Hess and
Bengel met at the home of Mr. Bengel, who handed
Mr. Hess a letter asserting his interest in becoming
Roadmaster.  It concluded: 

“Please consider me for the position of
Roadmaster/Director of Public Works if you
believe I have the teamwork mentality and
abilities to create a better Road and
Maintenance department.”
Plaintiff was deliberately excluded from

distribution of the December 14 letter.

Supervisors Hess and Bengel thereafter acted
in concert to bring about the termination of plaintiff
and the appointment of Mr. Bengel, and took into
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their confidence other Township officials, including
Mr. Froio and Township attorneys Jeffrey A. Durney,
Esquire, and Jeffrey S. Stewart, Esquire..

On December 18, 2012, Mr. Hess and Mr.
Froio met with attorney Stewart at the Township
building to talk about whether plaintiff, once
terminated as Roadmaster, would have the right to
return to a position on the road crew if he were not
reappointed Roadmaster.  Plaintiff was not made
aware of this meeting or these issues.

Mr. Bengel consulted with attorney Durney on
December 20, 2012.  Upon confirming that he could
vote for himself as Roadmaster, Mr. Bengel resigned
his position with Adams Outdoor Advertising. 
Although attorney Stewart is engaged by the
Township, plaintiff was not made aware of this
consultation.

Supervisors Bengel and Hess omitted to
disclose at the January 7, 2013, meeting, their
private deliberations and predetermination to vote to
replace plaintiff with Mr. Bengel.

Plaintiff’s speech on matters of public concern
about the manner and fact of Mr. Froio’s substitution
for Mr. Hess as Township Administrator, resulting in
two compensation packages instead of one, and the
engagement of a third person to handle grant
writing, was a substantial and motivating factor in
the decision to terminate plaintiff as Roadmaster.

The First Amendment protects speech,
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especially on matters of public concern.  Plaintiff was
protected from retaliation in the form of adverse job
action in his capacity as Roadmaster.  Speech about
overpayment for administrative duties was unrelated
to the job of Roadmaster, and plaintiff's speech on
these subjects was as a citizen and Supervisor
responsible for the governance of the Township.

On May 31, 2013, Supervisors Hess and
Bengel filed their motion to dismiss the amended
complaint, pursuant to Rule 12(b), F.R.Civ.P., on
grounds, among others, that the complaint failed to
state a claim; and, they were entitled to qualified
immunity.

On August 8, 2013, the district court denied
the motion of defendants, finding the amended
complaint stated a claim of First Amendment
retaliation, and rejecting the argument on qualified
immunity.  2013 US Dist. LEXIS 111759, 2013 WL
4041856.  The district court said [*30-31]:

“Moreover, there is a meaningful distinction
between the speech of an elected official and
that of a public employee. As the Supreme
Court emphasized in Bond [v. Floyd, 385 US
116 (1966)], “[t]he manifest function of the
First Amendment in a representative
government requires that legislators be given
the widest latitude to express their views on
issues of policy.”  The obligation on elected
officials to take positions on controversial
political question ensures that their
constituents are fully and adequately
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represented in governmental debates.  Thus,
while the government has an interest as an
employer in some regulation of its employees’
speech, the same concerns do not arise in
connection with speech of elected legislators
because “the governmental interest in
regulating speech of public employees to
promote efficient operations does not apply to
speech of an elected official.” Although this
case differs from Zimmerlink [v. Zapotosky,
2011 US Dist. LEXIS 53186 (WDPA)], insofar
as it involves a dual-capacity Plaintiff--
Werkheiser was both a public employee
(Roadmaster) and an elected official
(Supervisor)--the Amended Complaint alleges,
and the parties’ submissions suggest, that
Werkheiser’s speech occurred in his capacity
as an elected Township Supervisor.”

Respondents Hess and Bengel appealed the
district court’s order denying qualified immunity.

The Third Circuit held respondents were
entitled to qualified immunity, vacated the district
court’s order and judgment, and remanded for
further proceedings consistent with its opinion. 
Werkheiser, 780 F.3d 172.

On November 2, 2015, this court denied
plaintiff’s petition for writ of certiorari, No. 15-230. 
136 S.Ct. 404 (2015).

On April 15, 2016, defendants moved for
summary judgment.
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On September 28, 2016, the district court
granted defendants’ motion for summary judgment.
The district court found that the speech of elected
officials speech is entitled to First Amendment
protections; but, rejected the First Amendment
retaliation claim because plaintiff did not establish
that defendants interfered in any way with his right
to hold his elected office.  A15.

Plaintiff timely appealed the summary
judgment order.

On August 10, 2017, the Third Circuit
affirmed the district court.  A1.

On September 6, 2017, the Third Circuit
denied rehearing.  A11.
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REASONS FOR GRANTING THE WRIT

The First Amendment is violated when
municipal actors retaliate against an elected
official in his personal capacity as a municipal
employee, for his protected activity as an
elected official.

There is a broad scope of protection against
retaliation for exercising Constitutional rights. 
Burlington Northern & Santa Fe Railway v. White,
548 US 53, 63-64 (2006).  “For it needs no argument
to show that fear of economic retaliation might often
operate to induce aggrieved employees quietly to
accept substandard conditions.”  Id, 548 US at 73,
citing Mitchell v. Robert De Mario Jewelry, 361 US
288, 292 (1960); Thompson v. North American
Stainless, 562 US 170 (2011)(42 USC § 2000e-3, anti-
retaliation provision of Civil Rights Act of 1964
prohibiting employment discrimination).

To allow retaliation against a public official
personally for exercise of free speech shrinks the
right to the vanishing point.  Township officials will
be chilled if they can lose their day jobs, and will
suffer any number of deprivations personally,
conceivably including having their property
reassessed or down zoned, and losing municipal
services.

Paraphrasing Burlington Northern as applied
to the facts of this case: A rule limited to interference
with the performance by officials of their elected
duties would not deter the many forms effective
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retaliation can take.  Hence, such a limited
construction would fail to fully achieve the
anti-retaliation rule's primary purpose, namely,
maintaining unfettered access to Constitutional
rights.  A public body can effectively retaliate against
a public official by taking actions not directly related
to his elected duties or by causing him harm outside
the elected office.

In Thompson, an employee of defendant
company sued defendant for unlawful retaliation
under Title VII when he was fired after his fiancée,
also an employee of defendant, filed a sex
discrimination charge against the company and with
the EEOC.  “We think it obvious that a reasonable
worker might be dissuaded from engaging in
protected activity if she knew that her fiancé would
be fired.”

Thompson concluded [562 at 178]: 

“ . . . Thompson falls within the zone of
interests protected by Title VII. Thompson
was an employee of NAS, and the purpose of
Title VII is to protect employees from their
employers' unlawful actions. Moreover,
accepting the facts as alleged, Thompson is not
an accidental victim of the retaliation –
collateral damage, so to speak, of the
employer’s unlawful act. To the contrary,
injuring him was the employer’s intended
means of harming Regalado [fiancee]. Hurting
him was the unlawful act by which the
employer punished her. In those
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circumstances, we think Thompson well
within the zone of interests sought to be
protected by Title VII.”

The question is of exceptional importance
because the class of persons serving in legislative
bodies in state and local government, while
simultaneously holding public employment, is large.

Pennsylvania has 1,454 second-class
townships, home to more than 5.5 million citizens,
about 43% of its population, covering 95 percent of
its land area. 
http://www.psats.org/subpage.php?pageid=aboutpatownships

Second-class townships are governed by a
Board of Supervisors, which, in Pocono Township,
numbered three.  53 PS § 65601.  Roadmasters
maintain the roads.  53 PS § 67302.

The PA Second-Class Township Code provides: 
“The board of supervisors may appoint a supervisor
to be employed as roadmaster, laborer, secretary,
treasurer, assistant secretary, assistant treasurer or
in any employe capacity not otherwise prohibited by
this or any other act.”  53 PS § 65602(c); Squires,
supra, 54 F.3d at 170.

53 PS § 65602(c) is a policy choice on which
constitutions and statutes differ.  

Mr. Werkheiser’s position of Roadmaster “was
wholly unrelated to his position as an elected official
....”   Werkheiser, supra, 730 F.3d at 183; Lescalleet v.
Unemployment Compensation Board of Review, 505
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A.2d 1086, 1088 (Cmwlth. 1986)(Township
Supervisor employed as road foreman was entitled to
unemployment compensation because his work as
road foreman constituted township employee service
legally distinct from service separately performed
and separately compensated as an elected township
official);  Savage v. Mt. Pleasant Township
Supervisors, 181 A.2d 519 (Pa.Super. 1935)
(Supervisor was also Roadmaster, and was entitled
to workmen's compensation when he was injured in
his capacity as Roadmaster); McCutcheon v. State
Ethics Commission, 466 A.2d 283, 285 (1983)(Savage
confirmed dual role one may have as supervisor and
employee).  Brief of Appellees at 26: “The position of
Roadmaster was not, in any way, tied to Mr.
Werkheiser’s right to hold elected office.”

Article I, § 6, ¶ 2 of the US Constitution
permits members of Congress to hold federal jobs not
created during their terms of office if the emoluments
have not been increased.

Article II, § 6, of the PA Constitution prohibits
senators and representatives from holding
compensated jobs.

But, Colorado, Delaware, Hawaii, Idaho,
Illinois, Iowa, Minnesota, Mississippi, Montana, New
York, North Dakota, Rhode Island, South Dakota,
Washington, Wisconsin, and Wyoming allow
legislators to hold public employment.  Some
qualifications exist.  For examples, Delaware,
Illinois, Montana, and South Dakota prohibit being
paid twice for the same time.  Idaho follows the US
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Constitution.  Mississippi prohibits violation of the
separation of powers.
http://www.ncsl.org/research/ethics/50-state-table-du
al-employment.aspx

In 1996, the Wilmington Post observed that
56% of Delaware legislators [35 of 62] were also state
or local employees, 15 in education.  Boyer,
Governing Delaware: Policy Problems in the First
State (University of Delaware Press 2000), at 113. 

In allowing retaliation personally in the form
of terminating Mr. Werkheiser’s full-time
compensated position as Roadmaster, the Third
Circuit authorized retaliation long understood to be
prohibited.  In limiting the concept of retaliation to
that of interference with Mr. Werkheiser’s activity as
an elected Supervisor, the court misapprehended the
purpose of the prohibition.

The Third Circuit decision is at odds with
Burlington Northern.

The Third Circuit overlooked Elrod v. Burns,
427 US 347, 359-360 (1976), holding that patronage
employees are protected from dismissal by the First
Amendment. 

The Third Circuit based its decision [A5] upon
finding that “Werkheiser’s Roadmaster job was a
political one and depended on maintaining favor with
a majority of his colleagues on the Board.”

Some second-class township employees may
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have job protection through union membership or the
Police Tenure Act.  It is precisely the non-unionized
and non-classified service employees who most need
First Amendment protection.  John Burns, a plaintiff
in Elrod, was a Deputy Sheriff of Cook County who
lacked civil service protection.

Freedom of speech of members of legislative
bodies should be beyond debate.  Bond v. Floyd, 385
US 116, 135-136 (1966)(“The manifest function of the
First Amendment in a representative government
requires that legislators be given the widest latitude
to express their views on issues of policy.”).  The
question was settled no later than 1689 by the
English Bill of Rights that followed the Glorious
Revolution.  US v. Gravel, 408 US 606, 657
(1972)(Brennan, J., dissent).

The Third Circuit decision is at odds with
Heffernan v. City of Paterson, 136 S.Ct. 1412, 1418
(2016), where Justice Breyer noted, in a First
Amendment retaliation case, the “government’s
reason . . . is what counts here.”

The Third Circuit decision is at odds with Mt.
Healthy School District v. Doyle, 429 US 274 (1977),
that non-reappointment is a form of employment
termination prohibited by the First Amendment. 
  

Retaliatory dismissal by means of
non-reappointment to the position of Roadmaster, in
principle, is the same as raising plaintiff's taxes,
down zoning his property, or withdrawing township
services to him personally.  Dismissal is a
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well-recognized economic penalty for exercise of
freedom of speech as representative of the citizens,
and is at least co-extensive with the rights of those
represented. 

CONCLUSION

The Court should GRANT the petition for writ
of certiorari to the Third Circuit.

  /s/ Michael S. Fettner       
Cletus P. Lyman
Michael S. Fettner
LYMAN & ASH

Counsel for Petitioner
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--------------------------------------

OPINION*

* This disposition is not an opinion of the full
Court and pursuant to I.O.P. 5.7 does not
constitute binding precedent.

--------------------------------------

AMBRO, Circuit Judge.

I. BACKGROUND

From 2008 through 2013 Harold Werkheiser
served as one of three members of the Pocono
Township’s Board of Supervisors, a publicly elected
body that acts as the Township’s municipal
government. As part of his service, Werkheiser was
appointed annually by his colleagues to act as the
Township’s “Roadmaster,” an office that oversees
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the municipality’s infrastructure. “Pennsylvania law
expressly allows for a member of the Board to serve
as a superintendent or roadmaster.” Squires v.
Bonser, 54 F.3d 168, 170 (3d Cir. 1995), as amended
on reh’g (May 8, 1995), as amended on reh’g (June 22,
1995); accord 53 Pa. Stat. § 65602(a). Werkheiser
notes that his two immediate predecessors as
Roadmaster were members of the Board of the
Supervisors, as was his successor. (Indeed, the
Township submits that, during the 30 years for
which it has records, every one of its Roadmasters
had been concurrently a member of the Board of
Supervisors.)

The Roadmaster appointment came to an end
before the conclusion of Werkheiser’s service as a
Supervisor. In 2012, when another member of the
Board, Frank Hess, became sick, the Township hired
an interim town manager to perform administrative
duties that Hess had previously handled. When Hess
recovered, and the Board hired the interim town
manager on a permanent basis, Werkheiser broke
ranks with the other members of the Board. He
believed Hess should have taken back the duties left
to the town manager in Hess’s absence. So
Werkheiser publicly criticized Hess and the town
manager on a number of occasions, objecting that,
now that Hess had recovered, the Township was
paying two people to do one job.

In response to Werkheiser’s public criticism, a
majority of the Board of Supervisors declined to
reappoint him as Roadmaster at a public meeting in
January 2013. Instead the Board appointed its third
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member, Henry Bengel, for the position.

Despite the loss of his Roadmaster job,
Werkheiser remained an active member of the
Board throughout 2013.

Werkheiser filed a complaint alleging that the
Township and his fellow Supervisors violated the
First Amendment by retaliating against him for his
public criticism and that Hess and Bengel violated
Pennsylvania’s Sunshine Act, 65 Pa. Stat. § 701 et
seq., by discussing Township business without him.
The District Court initially rejected Hess and
Bengel’s qualified-immunity defense, but a panel of
our Court reversed on appeal. Werkheiser v. Pocono
Twp., 780 F.3d 172, 181 (3d Cir. 2015).

Before us now are the District Court’s grant of
summary judgment to the Township on Werkheiser’s
First Amendment claim and the Court’s dismissal
without prejudice of his claim under the Sunshine
Act. Because we agree with the Court that the type
of retaliation Werkheiser cites is not actionable
under the First Amendment1¹ and dismissal without
prejudice of his remaining state-law claim was
appropriate under 28 U.S.C. § 1367, we affirm.

¹In Garcetti v. Ceballos, 547 U.S. 410, 418
(2006), the Supreme Court explored the limits
on freedom of speech that citizens must accept
when they choose to enter government service
as employees. While the previous panel in this
case cast doubt on Garcetti’s applicability to
elected officials, Werkheiser, 780 F.3d at 178
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(“Many of the reasons for restrictions on
employee speech appear to apply with much
less force in the context of elected officials.”), it
declined to settle the issue. We do the same.
Because we hold that the retaliation
Werkheiser alleges is not actionable under the
First Amendment, we need not decide whether
his service as an elected official curtailed his
right to freedom of speech.

II. ANALYSIS

A. First Amendment Retaliation

As an elected member of the Board of
Supervisors, Werkheiser sought and obtained a job
directly accountable to his fellow Supervisors. In
order to continue his work as Roadmaster, he had to
stay in the good favor of the Board. Moreover, he
served at its pleasure. Although the parties agree the
Board could have elected a non-member as
Roadmaster, all of Werkheiser’s known predecessors
and his immediate successor were elected
Supervisors like him. In short, Werkheiser’s
Roadmaster job was a political one and depended on
maintaining favor with a majority of his colleagues
on the Board.

By publicly criticizing his colleagues’ positions
on an issue of Township policy, Werkheiser lost
favor, and without it also lost his position as
Roadmaster. Thus he “essentially asks this court to
declare that a politically motivated act, undertaken
by a majority of his fellow elected Board of
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Supervisors, pursuant to their proper authority,
nonetheless violates the First Amendment if it is
taken in retaliation for speech made in his capacity
as an elected official.” Werkheiser, 780 F.3d at 181.
But as the previous panel to hear this case noted,
“not all retaliation violates the First Amendment”
because the right to free speech does not “guard
against every form of political backlash that might
arise out of the everyday squabbles of hardball
politics.” Id.

Courts have been reluctant to interfere with
intra-legislative political retaliation that falls short
of impeding a legislator’s ability to carry out his
basic duties. Zilich v.Longo, 34 F.3d 359, 363 (6th
Cir. 1994) (“The First Amendment is not an
instrument designed to outlaw partisan voting or
petty political bickering through the adoption of
legislative resolutions.”). For example, the Second
Circuit has held the First Amendment did not
protect a legislative aide fired in retaliation for the
political affiliations and votes of his boss, a city
councilor. Camacho v. Brandon, 317 F.3d 153, 162
(2d Cir. 2003). The Court noted that the dismissal of
an opponent’s key staffers is a time-honored means
of exacting political retribution consistent with the
Constitution’s constraints; it reasoned that “to hold
otherwise would subject to litigation all manners and
degrees of politically motivated, retaliatory conduct
directed at public officials.” Id. at 162 & n.8 (citing
Robert A. Caro, The Years of Lyndon Johnson:
Master of the Senate 565–66 (2002)).

Other courts have reacted similarly when
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asked to second-guess an official’s removal from a
political post in response to public policy
disagreements. See e.g., Blair v. Bethel Sch. Dist.,
608 F.3d 540, 544 (9th Cir. 2010) (no action under
First Amendment after school board declined to
reelect board member to position of vice president
because majority of members desired “a vice
president who shared their views”); Rash–Aldridge
v. Ramirez, 96 F.3d 117, 118 (5th Cir. 1996) (per
curiam) (city councilor could not pursue First
Amendment claims when removed from appointment
to metropolitan planning board for taking position at
odds with council majority); Kinsey v. Salado Indep.
Sch. Dist., 950 F.2d 988, 996 (5th Cir. 1992) (First
Amendment did not protect school superintendent
from relief from duties because of his public
opposition to winning school board candidates).
“Disagreement is endemic to politics, and naturally
plays out in how votes are cast.” Blair, 608 F.3d at
546. Indeed, “we expect political officials to cast votes
in internal elections in a manner that is, technically
speaking, retaliatory, i.e., to vote against candidates
whose views differ from their own.” Id. at 544
(emphasis in original). Put simply, a job like
Werkheiser’s gained through politics may be lost the
same way.

None of this is to say, of course, that
absolutely anything goes in the political arena.
Because “[t]he manifest function of the First
Amendment in a representative government requires
that legislators be given the widest latitude to
express their views on issues of policy[,]” an elected
legislator may not be refused his seat in the
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legislature because of his public statements. Bond v.
Floyd, 385 U.S. 116, 135–36 (1966). Courts have
interpreted Bond to “prohibit retaliation against
elected officials for speech pursuant to their official
duties [] when the retaliation interferes with their
ability to adequately perform their elected duties.”
Werkheiser, 780 F.3d at 181; Rash-Aldridge, 96 F.3d
at 119 (city councilor’s removal from metropolitan
planning board did not implicate Bond,as her
“capacity as an elected official was not compromised
because the council did not try to remove her from
her seat on the council nor take away any privileges
of that office because of what she said or did”).

But Werkheiser does not claim the Board’s
failure to reelect him as Roadmaster interfered with
his duties as an elected Supervisor. Indeed, he
explicitly disclaimed any such interference at oral
argument.² Accordingly, we affirm the District
Court’s grant of summary judgment on Werkheiser’s
First Amendment claim.

² See also Werkheiser, 780 F.3d at 183 (“There
is no allegation here that the failure to
reappoint Werkheiser as Roadmaster in any
way excluded him from Town Supervisors’
meetings, interfered with his rights,
privileges, or responsibilities as an elected
official, or hindered his ability to fulfill his
elected duties. Indeed, the complaint indicates
that[,] although he was not reappointed as
Roadmaster in January of 2013, his term as
[a] Township Supervisor did not expire until
the end of that year and there is no indication
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that he did not fully and ably serve until the
completion of his term.”).

B. Sunshine Act

Having decided to grant summary judgment to
the Pocono Township on Werkheiser’s First
Amendment claim, the District Court dismissed
without prejudice his remaining claim brought under
Pennsylvania’s Sunshine Act. Werkheiser contends
the District Court instead should have remanded the
claim to state court.

He cites 28 U.S.C. § 1447(c), which states, “If
at any time before final judgment it appears that the
district court lacks subject matter jurisdiction, the
case shall be remanded.” But § 1447(c) does not bear
on this case. The District Court did not lack subject
matter jurisdiction: 28 U.S.C. § 1367 provides
“supplemental jurisdiction over all other claims that
are so related to claims in the action within such
original jurisdiction that they form part of the same
case or controversy under Article III[.]” The Court
simply declined to exercise jurisdiction as permitted
by § 1367(c)(3) and did not err by dismissing the
claim without prejudice. See Kach v. Hose, 589 F.3d
626, 650 (3d Cir. 2009) (“If a district court decides
not to exercise supplemental jurisdiction and
therefore dismisses state-law claims, it should do so
without prejudice, as there has been no adjudication
on the merits.”).
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III. CONCLUSION

By convincing his colleagues on the Board of
Supervisors to support his patronage appointment as
Roadmaster, Werkheiser held that position from
2008 to early 2013. He lost that support, and position
as Roadmaster, because of political disagreements
with his colleagues. Yet he remained an active
member of the Board without any undue
restrictions on his ability to perform his duties as a
Supervisor. In these circumstances, the First
Amendment offers Werkheiser no relief. Because his
lone federal claim was not actionable, the District
Court acted within its discretion by dismissing
without prejudice the remaining state-law claim.
Accordingly, we affirm.
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

_______________

No. 16-3975
_______________

HAROLD WERKHEISER,
Appellant,

v.
POCONO TOWNSHIP BOARD OF SUPERVISORS;

FRANK HESS, Supervisor;
HENRY BENGEL, Supervisor,

_______________

Appeal from the United States District Court
for the Middle District of Pennsylvania

(M.D.P.A. Civil No. 3-13-cv-01001)
District Judge: Honorable A. Richard Caputo

____________

Before: SMITH, Chief Judge, McKEE,
AMBRO, CHAGARES, JORDAN, HARDIMAN,
GREENAWAY, Jr., VANASKIE, SHWARTZ,
KRAUSE, RESTREPO, and ROTH*, Circuit Judges

SUR PETITION FOR REHEARING

The petition for rehearing filed by Appellant
in the above-entitled case having been submitted to
the judges who participated in the decision of this
Court and to all the other available circuit judges of
the circuit in regular active service, and no judge
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who concurred in the decision having asked for
rehearing and a majority of the judges of the circuit
in regular service not having voted for rehearing, the
petition for rehearing by the panel and the Court en
banc, is denied.

By the Court,

s/ Thomas L. Ambro, Circuit Judge

Dated: September 6, 2017

*Judge Roth’s vote is limited to panel rehearing only
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On consideration whereof, IT IS ORDERED
AND ADJUDGED by this Court that the judgment of
the District Court entered September 28, 2016, is
hereby affirmed.

Costs taxed against Appellant. All of the above
in accordance with the opinion of this Court.

ATTEST:

s/ Marcia M. Waldron
Clerk

Costs will be taxed against Appellant in the amount
of $110.20.

Certified as a true copy and issued in lieu of a formal
mandate on September 14, 2017
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF

PENNSYLVANIA

HAROLD WERKHEISER, CIVIL ACTION 
Individually and in his NO. 3:CV-13-1001
Official Capacity as a (JUDGE CAPUTO)
Supervisor of Pocono Township,

Plaintiff,
v.

POCONO TOWNSHIP,
FRANK HESS, Supervisor, and
HENRY BENGEL, Supervisor,

Defendants.

MEMORANDUM

Presently before me is a Motion for Summary
Judgment (Doc. 41) filed by Defendants Pocono
Township, Frank Hess, and Henry Bengel
(collectively “Defendants”).  Plaintiff Harold
Werkheiser was an elected Supervisor and also the
appointed Roadmaster of Pocono Township. He
contends that he was not reappointed as Roadmaster
because he engaged in protected First Amendment
conduct, and that his replacement was appointed
in violation of Pennsylvania's Second Class Township
Code, 53 P.S. 65 § 601, and the Sunshine Act, 65 Pa.
§ 701 et seq. (See Doc. 7, Amended Complaint (“Am.
Compl.”), ¶¶ 8-34). Because Plaintiff’s speech was
not constitutionally protected, Defendants’ motion for
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summary judgment will be granted as to Plaintiff’s
First Amendment claim, which will be dismissed
with prejudice. Because the First Amendment claim
set the basis for this Court’s
jurisdiction, I will decline to exercise supplemental
jurisdiction over Plaintiff’s pendent state law claims
and will dismiss them without prejudice.

I. Factual Background

Plaintiff was an elected official serving on the
Board of Supervisors of Pocono Township in Monroe
County, Pennsylvania. (Doc. 7, Amended Complaint
("Am. Compl."), ¶¶ 2-3.) He was elected to a six-year
term commencing in 2007 and expiring at the end of
2013. (Id. at ¶ 2.) During part of Plaintiff’s tenure as
Supervisor, Defendants Frank Hess and Henry
Bengel also served on the three-member Board of
Supervisors. (Id. at ¶ 4.)

Township Supervisors are permitted to hold
separate positions of employment with the Township.
(Id. at ¶ 6.) In 2008, Plaintiff was appointed
Township Roadmaster and was reappointed to this
position every year thereafter until 2013. (Id. at ¶ 7.)

In January 2012, Defendant Hess, who was
Supervisor at the time, became temporarily disabled
and took leave from the Township for ten days
during which Mr. Frank Froio ("Froio") took over his
duties. (Id. at ¶ 12.) Despite opposition by Plaintiff,
Froio was subsequently hired by the Township upon
motion by Defendant Bengel and second by
Defendant Hess. (Id. at ¶ 13.) As Froio's position
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developed, Hess's responsibilities and workload
decreased. (Id. at ¶ 14.) Hess, however, continued to
collect approximately the same compensation. (Id. at
¶ 15.) Plaintiff voiced his objection to the cost of
Froio's position to the Township and to the creation
of a new position, which increased the Township's
expenses. He also objected to paying Hess, whose
duties were being performed by Froio,as well as to
the appointment of an outside grant-writer, who
would be performing work that Plaintiff believed
should be performed by Froio and Hess. (Id. at ¶ 16.)

According to the Complaint, because Plaintiff
continued to voice his objections regarding Froio and
other related Township matters, in December 2012,
Hess and Bengel decided not to reappoint Plaintiff as
Roadmaster for the year 2013. (Id. at ¶¶ 14-16.) As a
result of that decision, Plaintiff commenced an action
in Pennsylvania state court. Defendants removed the
action to federal court, and Plaintiff subsequently
filed an amended complaint. In that complaint,
Plaintiff asserted a claim for First Amendment
retaliation and a state law claim under the Second
Class Township Code and Pennsylvania
Sunshine Law. (Am. Compl., at ¶¶ 8-34).

On May 31, 2013, Defendants filed a motion to
dismiss both claims, asserting, among other things,
that they were entitled to qualified immunity as to
Plaintiff's First Amendment claim. (Doc. 9).
Specifically, Hess and Bengel argued that they were
entitled to qualified immunity because the law
regarding Plaintiff's rights was not clearly
established. I rejected this argument. Werkheiser v.



A18

Pocono Twp., 2013 U.S. Dist. LEXIS 111759, 2013
WL 4041856 (M.D. Pa., Aug. 8, 2013).

On March 6, 2015, the U.S. Court of Appeals
for the Third Circuit vacated this Court's decision
and remanded the case, holding, among other things,
that Plaintiff's First Amendment rights as an elected
official were not sufficiently defined to warrant
denying qualified immunity. Werkheiser v. Pocono
Twp., 780 F.3d 172, 183 (3d Cir.), cert. denied sub
nom. Werkheiser v. Pocono Twp., Penn., 136 S. Ct.
404 (2015).

On April 15, 2016, Defendants filed the
instant Motion for Summary Judgment (Doc.
41), which has been fully briefed and is now ripe for
disposition.

II. Legal Standard

Summary judgment is appropriate under Fed.
R. Civ. P. 56(c) when the moving party demonstrates
that there is no genuine issue of material fact and
the evidence establishes the moving party's
entitlement to judgment as a matter of law. See
Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986);
Carrasca v. Pomeroy, 313 F.3d 828, 832-33 (3d Cir.
2002). A factual dispute is genuine if a reasonable
jury could return a verdict for the nonmovant,
and it is material if, under the substantive law, it
would affect the outcome of the suit. See
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248
(1986). Although entitled to the benefit of all
justifiable inferences from the evidence, id. at 255,
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the nonmoving party may not, in the face of a
showing of a lack of a genuine issue, withstand
summary judgment by resting on mere allegations or
denials in the pleadings; rather, that party must set
forth "specific facts showing that there is a genuine
issue for trial," else summary judgment, "if
appropriate," will be entered. Fed. R. Civ. P. 56(e).
This is so because, "[i]n considering a motion for
summary judgment, a district court may not make
credibility determinations or engage in any weighing
of the evidence." Marino v. Indus. Crating Co., 358
F.3d 241, 247 (3d Cir. 2004) (quoting Anderson, 477
U.S. at 255).

As such, a moving party is obligated to meet
"the burden of supporting [its] motion[] 'with credible
evidence . . . that would entitle [that party] to a
directed verdict if not controverted at trial."' In re
Bressman, 327 F.3d 229, 237 (3d Cir. 2003) (quoting
Celotex,477 U.S. at 331); see also United States v.
Four Parcels of Real Prop., 941 F.2d 1428,
1438 (11th Cir. 1991) ("[T]he moving party . . . must
show that, on all the essential elements of its case on
which it bears the burden of proof at trial, no
reasonable jury could find for the non-moving
party.") (emphasis removed, internal citations
omitted). Once the moving party has satisfied its
burden, the party opposing the motion must
establish that a genuine issue as to a material fact
exists. See Jersey Cent. Power & Light Co. v. Lacey
Twp., 772 F.2d 1103, 1109 (3d Cir. 1985). Hence, the
party opposing the motion for summary judgment
cannot rest merely on its allegations and must
present actual evidence that creates a genuine issue
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as to a material fact for trial. See Anderson, 477 U.S.
at 248; Siegel Transfer, Inc. v. Carrier Express, Inc.,
54 F.3d 1125, 1130-31 (3d Cir. 1995). "[U]nsupported
allegations . . . and pleadings are insufficient to repel
summary judgment." Schoch v. First Fid.
Bancorporation, 912 F.2d 654, 657 (3d Cir. 1990); see
also Fed. R. Civ. P. 56(e)(requiring nonmoving party
to "set forth specific facts showing that there is a
genuine issue for trial").

III. Analysis

The First Amendment to the United States
Constitution provides that "Congress shall make no
law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the
people peaceably to assemble, . . ." U.S. Const.
amend. I.

In some cases, the First Amendment protects
public employees from retaliation by their employer.
The Third Circuit has articulated a three-step test to
evaluate whether public employees may sue to
enforce their First Amendment rights under 42
U.S.C. § 1983.¹  See Baldassare v. State of New
Jersey, 250 F.3d 188, 195-96 (3d Cir.2001); San
Filippo v. Bongiovanni, 30 F.3d 424, 430-31 (3d Cir.
1994); Holder v. City of Allentown, 987 F.2d 188,
194 (3d Cir.1993). First, a plaintiff must show that
his conduct was constitutionally protected. Ambrose
v. Twp. of Robinson, Pa., 303 F.3d 488, 493 (3d Cir.
2002) (citing Bd. of Cnty. Comm'rs. v. Umbehr, 518
U.S. 668, 675 (1996)). Second, a plaintiff must show
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that the protected activity "was a substantial factor
in the alleged retaliatory action." Mt. Healthy City
Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287, 97
S.Ct. 568 (1977). Third, the employer may defeat the
employee's claim by demonstrating that the same
adverse action would have taken place in the absence
of the protected conduct. Ambrose, 303 F.3d at 493;
Swineford v. Snyder County Pa., 15 F.3d 1258, 1270
(3d Cir. 1994). The first part of the test, whether the
activity was protected by the First Amendment, is a
question of law for the court, whereas the second and
third parts are typically factual questions for the
jury. Hill v. City of Scranton, 411 F.3d 118, 125 (3d
Cir. 2005).

¹Section 1983 provides that "[e]very person
who, under color of any statute, ordinance,
regulation, custom, or usage . . . subjects, or
causes to be subjected, any citizen . . . or other
person . . . to the deprivation of any rights,
privileges, or immunities secured by the
Constitution and laws, shall be liable to the
party injured, . . ." 42 U.S.C. § 1983. "To
establish liability under 42 U.S.C. § 1983, a
plaintiff must show that the defendants,
acting under color of law, violated the
plaintiff's federal constitutional or statutory
rights, and thereby caused the complained of
injury." Elmore v. Cleary, 399 F.3d 279, 281
(3d Cir. 2005) (citing Sameric Corp. of Del.,
Inc. v. City of Phila., 142 F.3d 582, 590 (3d
Cir. 1998)).



A22

A. Constitutional Protections for an Elected
Official's Speech

At the core of this litigation is whether the
speech of an elected official is a constitutionally
protected activity. Parties' briefings suggest an
unsettled nature of the law as to this issue in this
Circuit. Indeed, the Third Circuit has never directly
decided this constitutional question and what
retaliation against elected officials, if any, violates
the First Amendment. See Werkheiser, 780 F.3d at
183.

It is well-established in First Amendment
jurisprudence that a person does not forgo his or her
right to freedom of speech simply by accepting public
employment. Beilan v. Board of Public Ed., School
Dist. of Philadelphia, 357 U.S. 399, 78 S. Ct. 1317
(1958). The state's interest in regulating the speech
of its employees, however, differs significantly from
its interest in regulating such activities by the
public. As the Supreme Court held in Garcetti, the
First Amendment protects a public employee's right,
in certain circumstances, to speak as a citizen
addressing matters of public concern. Garcetti v.
Ceballos, 547 U.S. 410, 126 S. Ct. 1951 (2006).
However, Garcetti also held that the First
Amendment does not protect a government employee
from discipline based on speech made pursuant to
the employee's official duties. As long as public
employees speak as citizens about matters of public
concern, they may face only those restrictions that
are necessary for their employers to operate
efficiently and effectively. See Pickering v. Board of
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Ed. of Tp. High School Dist. 205, Will County,
Illinois, 391 U.S. 563, 88 S. Ct. 1731 (1968); Connick
v. Myers, 461 U.S. 138, 103 S. Ct. 1684 (1983).
However, when public employees make statements
pursuant to their official duties, they do not speak as
citizens for First Amendment purposes and receive
no constitutional protections against employer
discipline for their speech. Garcetti v. Ceballos, 547
U.S. 410, 126 S. Ct. 1951, 164 L. Ed. 2d 689 (2006).

The crux of the case before me lies within two
distinct lines of inquiry, which both Plaintiff and
Defendants confound. The first issue is whether
elected officials' speech is entitled to First
Amendment protections in the wake of Garcetti's
restrictions on public employees' speech. In other
words, the question is whether elected officials are
sufficiently similar to public employees, triggering
Garcetti and depriving them of First Amendment
protections when they speak pursuant to their
official duties. The second issue is whether
elected officials who are retaliated against by their
peers, even in the absence of Garcetti's constraints on
public employee's First Amendment rights, have any
recourse under the First Amendment. In their brief
in support of motion for summary judgment,
Defendants ignore the first issue. Plaintiff's brief in
opposition to motion for summary judgment ignores
the second issue. I address both in turn.
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1. The Applicability of Garcetti to Elected
Officials' Speech

The issue before the Supreme Court in
Garcetti was whether "the First Amendment
protects a government employee from discipline
based on speech made pursuant to the employee's
official duties." Id. at 413. The respondent, a deputy
district attorney, relayed to his supervisors concerns
about what he perceived to be misrepresentations in
a search warrant affidavit. Id. at 414. He followed up
by preparing an internal memorandum reiterating
his concerns and recommending dismissal of the
case. Id. The respondent claimed that he was
subsequently subjected to retaliation because of his
criticisms of the warrant. Id. at 415. The Supreme
Court ruled against him and held that "when public
employees make statements pursuant to their official
duties, the employees are not speaking as citizens for
First Amendment purposes, and the Constitution
does not insulate their communications from
employer discipline." Id. at 421. In reaching this
conclusion, the Court reiterated that "public
employees do not surrender all their First
Amendment rights by reason of their employment.
Rather, the First Amendment protects a public
employee's right, in certain circumstances, to speak
as a citizen addressing matters of public concern."
Id. 547 U.S. at 417, 126 S. Ct. 1951 (citing, inter alia,
Pickering v. Board of Education of Township High
School Dist. 205, Will Cty., 391 U.S. 563, 568, 88 S.
Ct. 1731, 20 L. Ed. 2d 811 (1968), Connick v. Myers,
461 U.S. 138, 103 S. Ct. 1684, 75 L. Ed. 2d 708
(1983) and Rankin v. McPherson, 483 U.S. 378, 384,
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107 S. Ct. 2891, 97 L. Ed. 2d 315 (1987)). The
relationship between the speaker's expressions and
employment is significant as "[a] government entity
has broader discretion to restrict speech when it acts
in its role as employer." Id. at 418. This is because of
the government's need to have a significant degree of
control over the words and actions of its employees.
Id. The Supreme Court explained that,

[e]mployers have heightened interests in
controlling speech made by an employee in his
or her professional capacity. Official
communications have official consequences,
creating a need for substantive consistency
and clarity. Supervisors must ensure that
their employees' official communications are
accurate, demonstrate sound judgment, and
promote the employer's mission.

Id. at 422-23.

Thus, the First Amendment does not protect a
non-elected government official from “discipline
based on . . . expressions made pursuant to official
responsibilities." Id. at 424. Few cases nationally
have addressed Garcetti's applicability to elected
government officials. Even the Third Circuit in this
very case emphasized that it “d[id] not decide
whether Garcetti is applicable to elected officials'
speech or not." Werkheiser, 780 F.3d at 177.
Those district and circuit courts that have addressed
the issue, however, are split.

A few courts have found that Garcetti applies
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to elected officials acting in their official
capacity. See, e.g., Hartman v. Register, No.
06-CV-33, 2007 WL 915193, at *6 (S.D.Ohio Mar. 26,
2007) ("Garcetti . . . makes clear that speech made
pursuant to an individual's official duties is not
protected by the First Amendment. The distinction
between the public employee in Garcetti and an
elected official . . . is inconsequential."); Hogan v.
Twp. of Haddon, No. 04-2036, 2006 U.S. Dist. LEXIS
87200, 2006 WL 3490353 (D.N.J. Dec. 1, 2006), aff'd
on other grounds, 278 F. App'x 98 (3d Cir. 2008)
(concluding that defendant was entitled to qualified
immunity on plaintiff's First Amendment claim
because Garcetti applies to elected officials' speech
and speech made in plaintiff's capacity as elected
official was therefore not entitled to First
Amendment protection).

The majority of courts, however, have found
Garcetti inapplicable to elected officials. See, e.g.,
Melville v. Town of Adams, 9 F. Supp. 3d 77, 102 (D.
Mass. 2014); Conservation Comm'n of Town of
Westport v. Beaulieu, No. CIV.A. 07-11087-RGS,
2008 WL 4372761, at *4 (D. Mass. Sept. 18, 2008);
Willson v. Yerke, No. 3:10-CV-1376, 2013 WL
6835405, at *9 (M.D. Pa. Dec. 23, 2013), aff'd, 604 F.
App'x 149 (3d Cir. 2015); see also Siefert v.
Alexander, 608 F.3d 974, 991 (7th Cir. 2010)(Rovner,
J., dissenting in part) (arguing that "[n]either this
court nor the Supreme Court . . . has ever held that
the[] decisions limiting the speech of public
employees can be applied to elected officials'
speech"); Jenevin v. Willing, 493 F.3d 551, 558 (5th
Cir. 2007) ("We are persuaded that the preferable
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course ought not draw directly upon the
Pickering-Garcetti line of cases for sorting the free
speech rights of employees elected to state office.").

The Fifth Circuit's panel decision in Rangra
also rejected rejecting Garcetti's application to
elected officials. Rangra v. Brown, 566 F.3d 515 (5th
Cir. 2009). The court concluded that "[n]one of the
Supreme Court's public employee speech decisions
qualifies or limits the First Amendment's protection
of elected government officials' speech. [On the
contrary], . . . there is a meaningful distinction
between the First Amendment's protection of public
employees' speech and other speech, including that of
elected government officials." Id. at 523-24.²

² Following the panel's determination in
Rangra, however, the Fifth Circuit voted to
rehear the case en banc. See Rangra v. Brown,
576 F.3d 531 (5th Cir. 2009). The panel's
opinion was vacated. Prior to addressing the
merits of the action, however, the Fifth Circuit
dismissed the case as moot. See Rangra v.
Brown, 584 F.3d 206, 207 (5th Cir. 2009).

This issue was also addressed in Zimmerlink
v. Zapotosky, No. 10-237, 2011 U.S. Dist. LEXIS
53186 (W.D. Pa. Apr. 11, 2011), adopted, 2011 U.S.
Dist. LEXIS 53189 (W.D.Pa. May 18, 2011). The
court observed first that "[l]ong before Garcetti, the
Supreme Court established that, at least with
respect to political speech, elected legislators have
First Amendment rights commensurate in scope with
the First Amendment rights enjoyed by
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citizens in general." Id. at *5 (citing Bond v. Floyd,
385 U.S. 116, 87 S. Ct. 339 (1966)). In contrast, the
court stated that "a public employee's interest in
commenting on matters of public concern must be
balanced against the government's interest as an
employer." Id. at *7 (citing Garcetti, 547 U.S. at
418-20). Garcetti, however, did not alter Bond, and,
therefore, "[w]hile the government has interests as
an employer justifying some regulation of employees'
speech, the government has no interest justifying
regulation of elected legislators' speech." Id. at *8-9.
The court concluded that, 

attempting to apply Garcetti to elected
representatives demonstrates that Garcetti
cannot apply to speech of elected officials.
Under Garcetti, speech pursuant to a public
employee's "official duties" is afforded no
protection under the First Amendment. Bond
recognized that elected legislators have an
"obligation" to speak on political issues. Thus,
if Garcetti applied to elected officials, speaking
on political issues would appear to be part of
an elected official's "official duties." But
protection of such speech is the "manifest
function" of the First Amendment. Garcetti,
thus, cannot be applied to political speech of
elected officials consistently with Bond."

Id. at *10-11 (internal citations omitted).

I find the reasoning in Zimmerlink to be
persuasive. Garcetti did not address the speech
rights of elected officials, nor did it expand the
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speech limitations on public employees to include
elected officials. Moreover, there is a meaningful
distinction between the speech of an elected official
and that of a public employee. As the Third Circuit
observed in this case,

[m]any of the reasons for restrictions on
employee speech appear to apply with much
less force in the context of elected officials.
[Plaintiff's] speech as an elected official is not
subject to prior review or approval. To use
Garcetti's language, his speech is neither
"controlled" nor "created" in the same way that
an employer controls the speech of a typical
public employee. And, as the Supreme Court
admonished, "[p]roper application of [its]
precedents ... leads to the conclusion that the
First Amendment does not prohibit
managerial discipline based on an employee's
expressions made pursuant to official
responsibilities." Id. at 424, 126 S.Ct. 1951.
But of course, there is no truly comparable
analog to "managerial discipline" when
discussing retaliation between elected officials.

Werkheiser, 780 F.3d at 178. Indeed, the notion that
speech pursuant to a public employee's "official
duties" is afforded no protection under the First
Amendment would have odd results if applied to
elected officials because “speaking on political issues
would appear to be part of an elected official's 'official
duties,' and therefore, unprotected. But protection of
such speech is the 'manifest function' of the First
Amendment." Zimmerlink, 2011 U.S.
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Dist. LEXIS at *10-11 (citing Bond, 385 U.S. at 135).

More broadly, as the Supreme Court
emphasized in Bond, "[t]he manifest function
of the First Amendment in a representative
government requires that legislators be given
the widest latitude to express their views on issues of
policy." Bond, 385 U.S. at 135-36. The obligation on
elected officials to take positions on controversial
political question ensures that their constituents are
fully and adequately represented in governmental
debates. Id. at 136-37. Thus, while the government
has an interest as an employer in some regulation of
its employees' speech, the same concerns do not arise
in connection with speech of elected legislators
because "the governmental interest in regulating
speech of public employees to promote efficient
operations does not apply to speech of an elected
official." Zimmerlink, 2011 U.S. Dist. LEXIS at
*9-10.

As such, I find that Garcetti does not apply to
publicly elected officials.

2. Elected Official's Recourse Under The First
Amendment for Retaliation

Finding that Garcetti is inapplicable to elected
officials' speech does not end the inquiry. Rather,
Plaintiff must also establish that the kind of
retaliation Defendants engaged in against Plaintiff
violated his First Amendment rights. As the Third
Circuit has noted, not all retaliation violates the
First Amendment. See Thomas v. Independence
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Twp., 463 F.3d 285, 296 (3d Cir. 2006) (noting that
the First Amendment requires "retaliatory action
sufficient to deter a person of ordinary firmness from
exercising his constitutional rights")(citation
omitted). After all, Plaintiff is not the only party in
this case whose interests implicate the First
Amendment and "[Defendants] may well have been
exercising a competing First Amendment right to
make a political statement by removing [Plaintiff]."
Werkheiser, 780 F.3d at 178 (citing Blair v. Bethel
Sch. Dist., 608 F.3d 540, 545 (9th Cir.2010)).

In Blair, a case on which the Third Circuit
relied in its Werkheiser decision, the Ninth Circuit
found that "more is fair in electoral politics than in
other contexts." Blair, 608 F.3d at 543. The court
explained that it was expected that elected board
members would have internal power struggles and
"retaliate" against one another through oppositional
voting. Id.

Plaintiff in the instant case appears to view
the First Amendment as a tool that "prohibits elected
officials from voting against candidates whose speech
or views they don't embrace." Id. at 544-45. However,
"this argument goes too far; the First Amendment
does not succor casualties of the regular functioning
of the political process." Id. at 545. As the Supreme
Court held in Bond, the "manifest function of the
First Amendment in a representative government
requires that legislators be given the widest latitude
to express their views of policy" and "debate on
public issues should be uninhibited, robust, and wide
open." 385 U.S. at 136-37. These principles have
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been upheld repeatedly across the country. See
Republican Party of Minn. v. White, 536 U.S. 765,
781-82 (2002) ("The role that elected officials play in
our society makes it all the more imperative that
they be allowed freely to express themselves on
matters of current public importance.") (quoting
Wood, 370 U.S. at 395)); X-Men Sec., Inc. v. Pataki,
196 F.3d 56, 69 (2d Cir. 1999) ("One does not lose
one's right to speak upon becoming a legislator.");
Miller v. Town of Hull, 878 F.2d 523, 532 (1st Cir.
1989) ("We have no difficulty finding that the act of
voting on public issues by a member of a public
agency or board comes within the freedom of speech
guarantee of the first amendment. This is especially
true when the agency members are elected
officials."); Wrzeski v. City of Madison, 558 F. Supp.
664, 667 (W.D. Wis. 1983)("Plaintiff's status as a
legislator does not strip her of any rights she would
otherwise enjoy under the First Amendment to speak
freely or not to speak at all. . . . Courts have
repeatedly analyzed freedom of speech cases in the
legislative context without the use of any special
First Amendment standard."). See also DeGrassi v.
City of Glendora, 207 F.3d 636, 647 (9th Cir. 2000)
("While the free speech rights of elected officials may
well be entitled to broader protection than those of
public employees generally, the underlying rationale
remains the same. Legislators are given the widest
latitude to express their views on issues of policy.")
(internal quotations omitted); Camacho v. Brandon,
317 F.3d 153, 166 (2d Cir. 2003) (Walker, C.J.,
concurring) ("The Court recognized in Bond v. Floyd
that representative democracy requires that we
provide legislators broad freedom of speech.").
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As the Third Circuit has noted in this very
case, “nothing in Bond that suggests the Court
intended for the First Amendment to guard against
every form of political backlash that might arise out
of the everyday squabbles of hardball politics."
Werkheiser, 780 F.3d at 181. Likewise, other circuits
have held that retaliation against elected officials is
largely not actionable when it is at the hands of their
peers in the political arena. See Blair, 608
F.3d at 543; Zilich v. Longo, 34 F.3d 359, 363 (6th
Cir. 1994) ("The First Amendment is not an
instrument designed to outlaw partisan voting or
petty political bickering through the adoption of
legislative resolutions.").

Rather, as the courts to consider the issue
have concluded, elected officials who are retaliated
against by their peers have limited recourse under
the First Amendment when the actions taken
against them do not interfere with their ability to
perform their elected duties. The Ninth Circuit
explained that retaliatory acts of elected officials
against their own might be unlawful when their
effect is "deleterious to democracy, of nullifying a
popular vote" or "depriv[ing] [an elected official] of
authority he enjoyed by virtue of his popular
election." Blair, 608 F.3d at 545 n.4. Similarly, in
concluding that an elected official's First Amendment
rights had not been violated, the Fifth Circuit in
Rash-Aldridge pointed out that the retaliation had
"no implication on [her] fundamental rights as an
elected official." Rash-Aldridge v. Ramirez, 96 F.3d
117, 119 (5th Cir. 1996). As the court reasoned, the
plaintiff's "capacity as an elected official was not
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compromised because the council did not try to
remove her from her seat on the council nor take
away any privileges of that office because of what she
said or did." Id.

The Third Circuit has recognized that both
Blair and Rash-Aldridge

drew an important distinction between types
of retaliation against elected officials: the type
of retaliation at issue in Bond, which impedes
elected officials' ability to serve as effective
representatives, and is, therefore,
impermissible; and the type of retaliation at
issue here, where an elected official is removed
from an unrelated position that does not
interfere with his or her role as an elected
official and that, accordingly, does not run
afoul of the First Amendment.

Werkheiser, 780 F.3d at 183.

Therefore, I reject Plaintiff's First Amendment
retaliation claim because he has not established that
Defendants interfered in any way with his right to
hold his elected office. Plaintiff had been appointed
Roadmaster by the same political body that made the
discretionary, and permissibly political, decision to
remove him. However, "despite Plaintiff's removal as
[Roadmaster], he retained the full range of rights
and prerogatives that came with having been
publicly elected." Blair, 608 F.3d at 546. He was
never prevented from representing his constituents
or silenced by the executives who chose not to
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reappoint him. The Third Circuit in this case already
noted that 

[t]here is no allegation here that the failure to
reappoint [Plaintiff] as Roadmaster in any
way excluded him from Town Supervisors'
meetings, interfered with his rights,
privileges, or responsibilities as an elected
official, or hindered his ability to fulfill his
elected duties. Indeed, the complaint indicates
that although he was not reappointed as
Roadmaster in January of 2013, his term as
Township Supervisor did not expire until the
end of that year and there is no indication that
he did not fully and ably serve until the
completion of his term.

Werkheiser, 780 F.3d at 183.

Experience and political reality counsel that it
is not unexpected for “political officials to cast votes
in internal elections in a manner that is, technically
speaking, retaliatory, i.e., to vote against candidates
whose views differ from their own.”  Blair, 608 F.3d
at 544. Therefore, even if Defendants’ actions
towards Plaintiff stemmed from his outspokenness
and frequent criticisms, their actions would not
amount to retaliation in violation of the First
Amendment. Although the First Amendment
protects Plaintiff’s “discordant speech as a general
matter[,] ... it does not immunize him from the
political fallout of what he says.” Id. at 542. More
fundamentally, the First Amendment is not a shield
against the vagaries of the political process, and it is
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only the political process where Plaintiff should look
to for recourse in this action. Plaintiff attempts to
constitutionalize his political grievances against the
weight of authority in this and other circuits. As a
result, Defendants’ motion for summary judgment
will be granted as to Plaintiff’s First Amendment
claim.

B. Plaintiff’s State Law Claims

As there are no remaining claims over which
this Court has original jurisdiction, pursuant to 28
U.S.C. § 1367(c)(3), I decline to exercise
supplemental jurisdiction over Plaintiff’s pendent
state law claims, which will be dismissed without
prejudice.

IV. Conclusion

For the above stated reasons, Defendants’
motion for summary judgment will be denied in part
and granted in part.

An appropriate order follows.

September 28, 2016           /s/  A. Richard Caputo        
Date         A. Richard Caputo

        United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF

PENNSYLVANIA

HAROLD WERKHEISER, CIVIL ACTION 
Individually and in his NO. 3:CV-13-1001
Official Capacity as a (JUDGE CAPUTO)
Supervisor of Pocono Township,

Plaintiff,
v.

POCONO TOWNSHIP,
FRANK HESS, Supervisor, and
HENRY BENGEL, Supervisor,

Defendants.

ORDER

NOW, this 28th day of September, 2016, IT IS
HEREBY ORDERED that Defendants’ Motion for
Summary Judgment (Doc. 41) is GRANTED in Part
and DENIED in Part as follows:

(1) Defendants’ Motion for Summary
Judgment is GRANTED as to
Plaintiff’s First Amendment retaliation
claim. (Doc. 7, Am. Compl., ¶¶ 8-22).

(2) Defendants’ Motion for Summary
Judgment is DENIED as to Plaintiff’s
remaining state law claims. (Id. ¶¶
23-34).
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(3) Plaintiff’s state law claims are
DISMISSED without prejudice.

(4) The Clerk of Court is directed to mark
this case as CLOSED.

  /s/  A. Richard Caputo       
A. Richard Caputo
United States District Judge


