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UNITED STATES COURT OF APPEALS : F I L E D

~ FOR THE NINTH CIRCUIT . DEC1920%7
: ' . : MOLLY C. DWYER, CLERK

‘ . U.S. COURT OF APPEALS
- UNITED STATES OF AMERICA, - | No. 17-30082
Plaintiff-Appellee, D.C. No. 3:98-cr-00208-SI
o District of Oregon,
V. _ ' Portland
ADOLPH SPEARS, Sr., - | ORDER
Defendant-Appeliant.

‘Before: | WALLACE, SILVERMAN, and BYBlEE, Circuit Judges.
| A review of the record and the opening brief indicates that the questions
raised in this.appeal are so insubstantial as not fo require further argument. See
United States v. Hooton, 693 F>.2d1857, 858 (éth Cir. 1982) (stating standard).
Accordingly, we grant ap;;eliee’s motion for sﬁmmary affirmance (Docket Entrsl
No.'9). Thé district court’s orde.r“denying' Spears’s motion for a new trial 18
affirined. |

 AFFIRMED.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

' UNITED STATES OF AMERICA, ' _A | - Case No. 6:98-cr-0208-SI
| V. - | ORDER | |
ADOLPH SPEARS, SR.,
Defendant.

Michael H. Simon, District Judge. »
~ On December 7, 2000, a jury found Defendant guilty of conspiracy to possess with intent

to distribute cocaine base, consplracy to launder monetary mstruments possession with intent to

_drstnbute cocaine, and money laundermg On May 7, 2001, the, Court sentenced Defendantto =~

life i 1mprlsonment on Count 1 and 240 months’ imprisonment on Counts 2, 8 9,45, and 47, to be
served concurrently, followed by a ten- year term of supervrsed release. ECF 1789. In so domg,
the Court adopted most of the findings of the presentence report, mcludmg—over Defendant’s
objectlon—the findings regarding the quantity of drugs involved. ECF 1790. Defendant filed a
direct appeal of his conviction and sentence and filed two rrrotions under 28 U.S.C. § 2255 , all of

which were unsuccessful.
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Before the Court is Defendant’s pro se motion for a new trial. Defendant purports to
‘bring his motion under Federal Rule of Criminal Procedure 33. Motions for a neW trial under -
Rule 33, however, must be brought within three years if based on newly discovered evidence, or

- 14 days if based on any other grounds. Fed. R. Crim. P. 33. Thus, Defendant’s motion is time-
barred. | \ | |

Because Defendant is proceeding pro se, the Court liberally constfues his filing and

~c_od'siders whether theré may be some other legal basis on which he can bring his motion. See .
Hebbe v. Pliler, 627 F.3d 338, 342 (9th Cir. 2010) (noting that a court must .liberally construe the
filings of a pro se plaintiff and afford the plaintiff the benefit of any reasonable dodbt). :
Defendant argues that he 'is entitled to a new trial because Congress “repealed” the 1986 1aw.
under which he was sentenced when CongfeSs enacted the Fair Sedtencing Act0f 2010 (“FSA”).
As an initial matter, what Defendant appears to be saeking is not a new trial because of a
problem with the merits of his case, but a change to his sentenca based on a subsequent change

i the law.

The government coﬁectly notes that district courts generally may not correct or modify a
_sentence at any time, blit may do so only under limited circumstaﬁces s_uch as in responae'to a.
mandate from the court of appeals after resolving a § 2255 motion in favor of a defendant or
after resolving a motion under 18U.S.C. § 3582(c) in favor of a defendant. See ECF 2521 ats
(citing cases). _He;e,_there is no mandate requiring Defendant be resentenced, Defendant has

already unsuccessfully litigated a motion under § 2255 and may not litigate a second raotion

. witho'ut leaye from the Ninth Circuit Court of Appeals, and there is no basis for a motion under

§ 3582(c). Thus, the Court has no jurisdiction to resentence Defendant.
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‘Moreover, even if the Court Were to consider Defendant’s argument thatl he should be
resentenced because Congress passed the FSA, this argument fails on the merits. Defendant
relies on the Supreme Court’s decision in Dorsey v. United States, 132 S. Ct. 2321 (2012), which
holds that the FSA applies to defendants who weré conviéted before FSA went into effect, but

"sentenced afterward. The Ninth Circuit, however, has heid that Dorsey does not provide relief to
defendants who were Eoth convicted and sentenced before the FSA Went into effect. United
States v. Augustine, 712 F.3d 1290, 1293 (9th Cir. 2013). In such cases, the General Savings
Statute applies. This statute prox.fides that “[“c]he repeal of any st-atute' shall not have the effect to

 release or extinguish any penalty, forfeiture, or iiabihty incurred under such statute, unless the
repealing Act.shall so expressly prpvide ....71USC.§ 109. The Ninth Circuit noted that
because the FSA does not contain an express proﬁsion indicating the intent to apply it to pre-

‘ena;ctment cohduct, the FSA dées not apply retroactively. Augustine, 7‘12 F.3d at 1293.

The Ninth Circuit acknowledged that this outcdme will create disparities between persons |

" sentenced before the FSA and those sentenced affer,’ .but recognized the vSupreme Court’s

1173

comment that “‘thi$ particular new disparity . . . cannot make a critical difference.”” Id. at 1295

(quoting Dorsey, 132 S. Ct. at 2335). Thﬁs, despite this disparity, the Ninth Circuit concluded
that the FSA did not apply retroactively. As the Ninth Circuit explained:

We recognize, as did the Supreme Court, that this regime creates a
disparity between those sentenced before and after adoption of the
FSA. But, as Dorsey noted, some disparities “will exist whenever
Congress enacts a new law changing sentences.” 132 S. Ct. at
2335. Any unfaimness of the disparity resulting from the .
inapplicability of the FSA to Augustine, however, is beyond the

. province of the court to resolve. In light of the General Savings
Statute,; Congress, through its silence in the F SA on the question of
retroact1v1ty, has resolved the issue.

Id. at 1295.
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- CONCLUSION
Defendant’s motion for a néw trial (ECF 2517) is DENIED.
" ITIS SO ORDERED.
DATED this 5th day of April, 2017.
/s/ Michael H. Simon

Michael H. Simon
United States District Judge
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