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QUESTIONS PRESENTED

1. Whether the State of Mississippi, by and
through its political subdivision, Jackson County, has
violated Art. 1, § 10 of the U.S. Constitution, which
prohibits any state or political subdivision from
entering into a law impairing the obligation of a
contract.

2. Whether the District Court erred in certifying
the class under Rule 23 on the grounds that Petitioners
have a constitutional due process right to opt-out of

class action suits which assert monetary claims on
their behalf.

3. Whether the court erred in certifying the class
under Rule 23 and approving the settlement on the
grounds that Petitioners have a constitutional right
to their property under the Fourteenth and Fifth
Amendments of the U.S. Constitution.

4. Whether the court erred in certifying the class
under a liability-release condition wherein the County
payment is secured by a long-term contract which
cannot be enforced or bound, essentially a fraudulent
contract per state statute.




11

PARTIES TO THE PROCEEDING

Petitioners and Appellants Below
¢ Cynthia N. Almond

e Francisco C. Aguilar

o Kitty Patricia Aguilar
¢ Tanya R. Ardoin
e Ray dJ. Barbour

Respondents and Plaintiffs-Appellees Below

¢ Thomas Jones

o Joseph Charles Lohfink
e Sue Beavers

e Rodolfoa Rel

e Hazel Réed Thomas

Responden ts and Defendants-Appellees

. Smgmg River Health System

e Board of Trustees for the Smgmg River
Health System

e Michael J. Heidelberg
¢ Michael D. Tolleson

o Allen L. Cronier

e Tommy L. Leonard

e Lawrence H. Cosper
o Morris G. Strickland




11i

o IraS. Polk

o Stephen Nunenmacher
e Hugo Quintana

e Marva Fairley-Tanner
e William C. Descher

e Martin D. Bydalek

e Kric D. Washington

e G. Chris Anderson

e Kevin Holland

Respondents and Defendants

o KPMG

e Transamerica



v

TABLE OF CONTENTS
Page
QUESTIONS PRESENTED......oovvrivreerenn.. S i
PARTIES TO THE PROCEEDING .....ovvovreerrenn.. ii
TABLE OF AUTHORITIES ....ovoveovereeeeeeeeeseeeen vii

PETITION FOR WRIT OF CERTIORARI .............. 1
OPINIONS BELOW ...ccovuurrvverrinrrencrmsnennseeossnnee 1
STATEMENT OF JURISDICTION............ S 2
CONSTITUTIONAL PROVISIONS AND RULES.... 2
STATEMENT OF THE CASE.....coomrrrrrverrimnnrnnneneen 5

SUMMARY OF REASONS FOR ISSUING THE
WRIT OF CERTIORARI «...ooovoeeeeeeeresee e, 7
This Is a Case of First Impression .................. 7

2. Petitioners” Due Process and Property Rights
Have Been Violated.........ccoooeviiiviriivinnniennnnnnen, 9

3. Petitioners’ Have Been Forced into a Settle-
ment Inclusive of a Void Contract Approved
by the Lower Court ..........ccoovivviiiviiiiiiiiineeeen, 9

- REASONS FOR GRANTING THE PETITION....... 11

[. THE STATE OF MISSISSIPPI, BY AND
THROUGH ITS POLITICAL SUBDIVISION,
JACKSON COUNTY, HAS VIOLATED ART. 1,

§ 10 oF THE U.S. CONSTITUTION, WHICH
PROHIBITS ANY STATE OR POLITICAL
SUBDIVISION FROM ENTERING INTO A LAW,
IMPAIRING THE OBLIGATION OF A CONTRACT... 11




TABLE OF CONTENTS — Continued
Page

II. THE LOWER COURT ERRED IN CERTIFYING THE
CLASS UNDER RULE 23 AND APPROVING THE
SETTLEMENT ON THE GROUNDS THAT
PETITIONERS HAVE A CONSTITUTIONAL RIGHT
TO THEIR PROPERTY UNDER THE FOURTEENTH
AND FIFTH AMENDMENTS OF THE U.S.
CONSTITUTION ....iieeserieereeneneeeeeeereieeeeaaaaaaees 17

III. THE DISTRICT COURT ERRED IN CERTIFYING
THE CLASS UNDER RULE 23 ON THE
GROUNDS THAT PETITIONERS HAVE A
CONSTITUTIONAL DUE PROCESS RIGHT TO
OPT-OUT OF -CLASS ACTION SuIrrs WHICH
ASSERT MONETARY CLAIMS ON THEIR

IV. WHETHER THE COURT ERRED IN CERTIFYING
THE CLASS UNDER A LIABILITY-RELEASE
CONDITION WHEREIN THE COUNTY PAYMENT
I[s SECURED BY A LONG-TERM CONTRACT
WHIcH CANNOT BE ENFORCED OR BOUND,
KSSENTIALLY A FRAUDULENT CONTRACT PER
STATE STATUTE......coviiiiirieineienieeenecenieneereneenan, 26

CONCLUSION ..o 32




vi

TABLE OF CONTENTS — Continued

Page
APPENDIX TABLE OF CONTENTS
Opinion of the Fifth Circuit
(July 27, 2017) v la
. Order and Final Judgment of the District Court
(June 16, 2016) ..c.oieiois oo, 37a

Memorandum Opinion and Order Granting Motion
for Final Approval of Class Action Settlement

(JUNE 2, 2016) ceeeeeeee e eee e e e 42a
Order of the Fifth Circuit Denying Petition for
Rehearing (September 6, 2017) ooovevrvecuvennnn. 87a

Stipulation and Agreement of Compromise and
Pro Tanto Settlement (January 3, 2016)......... 91a




vil

TABLE OF AUTHORITIES
Page
CASES

. Amchem Products, Ine. v. Windsor,
521 U.S. 591, 117 S.Ct. 2231,
138 L.Ed.2d 689 (1997) ...cvoviireeeieeecienen, 21

American Federation of State, County and
Municipal Employees v. City of Benton,
Arkansas, 513 F.3d 874 (8th Cir. 2008) ..... 12, 30

American Oil Co. v. Marion County,
187 Miss. 148, 192 So. 296 (1939).... 10, 12, 26, 27

Biloxi Firefighters Ass’n v. City of Biloxi,

810 80.2d 589 (Miss. 2002) wvvomeoooooon 926, 27

Cafeteria & Restaurant Workers Union, etc.
v. McElroy, 367 U.S. 886, 81 S.Ct. 1743,
6 L.LEd.2d 1230 (1961) cc.vvveeeeoeeeeeeeeeeeeerennn 24

Chicago, B. & Q.R. Co. v Chicago,
166 U.S. 226, 17 S.Ct. 581, .
41 LEA. 979 (1897) weciviieiereeecseeieievenenns 20

Fdwards Hotel & City R. Co. v. City of

Jackson, 96 Miss. 547, 51 So. 802 (1910) ......... 27
FEnergy Reserves Group, Inc.v. Kansas Power

& Light Co., 459 U.S. 400 (1983) .......ccevveunnn... 11

First English Evangelical Lutheran Church of
Glendale v. County of Los Angeles,
482 U.S. 304, 107 S.Ct. 2378, S
96 L.Ed.2d 250 (1987) ..coovovivreeeeiecieieirniens 20

General Motors Corp. v. Romein,
503 U.S. 181 (1992) c.covvivvniiirniirniiriisiisnss o 11




viil
TABLE OF AUTHORITIES—Continued

Gregory v, Flectro-Mechanical Corp.,
83 F.3d 382 (11th Cir. 1996) ......cccoevevevrcrernenns 22

Hannah v. Larche,
363 U.S. 420, 80 S.Ct. 1502,

ALEA2d 1307 (1960).....cceeeeeceeeeeeeiieeeeeiiinean, 24
In re A.H. Robins Co.,
880 F.2d 709 (4th Cir. 1989) ..coovvveeeeeieeeeeiiren 18

Jack Goldberg Commissioner of Social Services
of the City of New York v. Kelly,
397 U.S. 251, 90 S.Ct. 1011, R
25 L.Ed.2d 287 (1969) «.covovvirvieiienernnene, 23, 26

Joint Antr-Fascist Refugee Committee v.
McGrath, 341 U.S. 123, 71 S.Ct. 624,

95 L.Ed. 817 (1951) ceveveveereiereresceeeeees 24
Lamar Bath House Co. v. Hot Springs,

229 Ark. 214, 315 S.W.2d 884 (1958) ............... 30
Mace v. Van Ru Credit Corp.,

109 F.3d 338 (Tth Cir. 1997) ..ocovvvivveeveeeennn, 22

Nash v. Florida Industrial Commission,
389 U.S. 235, 88 S.Ct. 362,

19 LEA.2d 438 (1967) weoooeeeeeeeeeeeeeeeeeeeeaaennn 25
Risser v. City of Little Rock,

225 Ark. 318, 281 S.W.2d 949 (1955) .vvvvn..... 30
Scott v. Lowe,

223 Miss. 312, 78 So.2d 452 (1955)......... i 27

Smith v. Mitchell, |
190 Miss. 819, 1. 80.2d 765 (1941D).....ccoveveerenn... 26




X

TABLE OF AUTHORITIES—Continued

Page
Sniadach v. Family Finance Corp.,
395 U.S. 337, 89 S.Ct. 1820,
23 L.EA.2d 349 (1969) ....ccvvvoviviriiiiiiine e 25
State Board of Education v. Aberdeen,
56 Miss. 518 (1879) ..ovveereeeiirrieieeeieee e 16
State of Mississippi v. Miller,
48 S.Ct. 266, 276 U.S. 174,
62 L.Ed. 517 (U.S. Miss. 1928) .......ccceuuece 14, 15
Tron v. Condello,
427 F.Supp. 1175 (1976) ...occvveveene. P 18, 19
Tullos v. Town of Magee,
181 Miss. 288, 179 So. 557 (1938).......c..ccevunve. 26
United States Trust Co. v. New Jersey, 7
431 U.S. 1 (1977 et 11,15
USF&G Ins. Co. of Miss. v. Walls,
911 S0.2d 463 (Miss. 2005) ......covirieriieereraans 18
Webb v. City of Meridian, 7
195 S0.2d 832 (Miss. 1967) .....cccocviiivicrniinnne, 27
CONSTITUTIONAL PROVISIONS
U.S. Const. amend. V...........ooooeeeiiiiiiiiiiiininnn, passim
U.S. Const. amend. XIV.....ccooevviviiiiiiiiiiiiiniininnnn. passim
U.S. Const. Art. I, § 10...iiieeiieieeiiiiiiiin, passim
Miss. Const. Art. IIL § 5., 13

Miss. Const. Art. IIL, § 16 ...evveeeeeeiiiiiiiiiiiiiiiiie. 8, 13




TABLE OF AUTHORITIES—Continued

Page
STATUTES
28 U.S.C. § 1254(1) wvovvivriieierisiciciieceeeceeeene 2
28 U.S.C. § 2072(D) wvvvereiieicrieie s 23
29 U.S.C. §§ 1001 et. seq. ("ERISA".............. 8,11, 18
TRC § 401(2) eovvvvvverrinrscsessessssees S 5,11
Miss. Code Ann. § 11-53-37 oo 18
Miss. Code Ann. § 41-13-15 ...oeiviiiiiiiieiiieeiiiieeee. 5, 8
NYC Administrative Code, Ch. 20 § B20-6.0........... 18
JUDICIAL RULES
Fed. R. Civ. P. 23 ..o 1, 17, 21, 24
Fed. R. Civ. P. 23(2) .cvooveeieieiiieieeee e 4
Fed. R. Civ. P. 2300)(1)oooooovreeeoooooeoeoooeoeo passim

Fed. R. Civ. P. 230)(3) oo 29




PETITION FOR WRIT OF CERTIORARI

Cynthia N. Almond, et al, Petitioners, respectfully
request that a writ of certiorari issue to review the
judgement of the United States Court of Appeals for
the Fifth Circuit, entered in the above-entitled case
on July 27, 2017.

Gg
%/

OPINIONS BELOW

The July 27, 2017, opinion of the Fifth Circuit
Court of Appeals, the judgment of which is sought in
this petition to be reviewed is No. 16-60550, and is
reprinted in the Appendix to this petition at App.la-
36a. The order and Final Judgment of the United States
District Court entered on June 17, 2016, and is
reprinted in the Appendix to this petition at App.37a-
41a. The Memorandum Opinion and Order Granting
Motion for Final Approval of Class Action Settlement
entered on June 2, 2016, is reprinted in the Appendix
to this petition at pages 42a-86a. The Order of the
Fifth Circuit Court of Appeals denying Petition for
Rehearing, entered on September 6, 2017, is reprinted
in the Appendix to this petition at pages 87a-90a.
The proposed settlement is reprinted in the Appendix
to this petition at pages App.91a-120a.




STATEMENT OF JURISDICTION

The Fifth Circuit decision was rendered by a three
(8) judge panel consisting of Patrick E. Higginbotham,
Edith H. Jones, and Catharine Haynes, with Edith H.
Jones delivering the opinion. (App.la)

A Petition for Rehearing en banc was denied on
September 6, 2017, (App.87a) and a mandate issued
on September 14, 2017. Contemporaneous with this
Petition, the Petitioner has sought a stay of proceedings
pending a final determination of the writ of certiorari
by this Court.

The jurisdiction this Court is invoked under 28
U.S.C. § 1254(1).

CONSTITUTIONAL PROVISIONS AND RULES
e U.S. Const. amend. V

No person shall be held to answer for a capital,
or otherwise infamous crime, unless on a
- presentment or indictment of a grand jury, except
in cases arising in the land or naval forces, or in
the militia, when in actual service in time of war
or public danger; nor shall any person be subject
for the same offense to be twice put in jeopardy of
life or limb; nor shall be compelled in any criminal
case to be a witness against himself, nor be
deprived of life, liberty, or property, without due




process of law; nor shall private property be taken
for public use, without just compensation.

o TU.S. Const. amend. XIV, § 1

All persons born or naturalized in the United
States, and subject to the jurisdiction thereof, are
citizens of the United States and of the state
wherein they reside. No state shall make or enforce
any law which shall abridge the privileges or
immunities of citizens of the United States; nor
shall any state deprive any person of life, liberty,
or property, without due process of law; nor deny
to any person within its Jurlsdlctlon the equal
protection of the laws.

¢ TU.S. Const. Art. 1, § 10—Powers Prohibited of States

No State shall enter into any Treaty, Alliance, or
Confederation; grant Letters of Marque and
Reprisal; coin Money; emit Bills of Credit; make
any Thing but gold and silver Coin a Tender in
Payment of Debts; pass any Bill of Attainder, ex
~ post factg-liaw, or Law impairing the Obligation of
 Contracts; or grant any Title of Nobility.

No State shall, without the Consent of the
Congress, lay any Imposts or Duties on Imports or
Exports, except what may be absolutely necessary
for executing it's inspection Laws: and the net
Produce of all Duties and Imposts, laid by any
State on Imports or Exports, shall be for the Use
of the Treasury of the United States; and all such
Laws shall be subject to the Revision and Controul
of the Congress.

No State shall, without the Consent of Congress,
lay any duty of Tonnage, keep Troops, or Ships of




War in time of Peace, enter into any Agreement or
Compact with another State, or with a foreign
Power, or engage in War, unless actually invaded,
or in such imminent Danger as will not admit of
delay.

e Fed. R. Civ. P. 23(b)—Types of Class Actions

A class action may be maintained if Rule 23(a) is
satisfied and if:

(1) prosecuting separate actions by or against

(2)

(3)

individual class members would create a

risk of:

(A) inconsistent or varying adjudications
with respect to individual class members
that would establish incompatible stan-
dards of conduct for the party opposing
the class; or '

(B) adjudications with respect to individual
class members that, as a practical matter,

would be dispositive of the interests of

the other members not parties to the
individual adjudications or would sub-

stantially impair or impede their.. ..

ability to protect their interests

the party opposing the class has acted or
refused to act on grounds that apply generally
to the class, so that final injunctive relief or
corresponding declaratory relief is appropriate
respecting the class as a whole; or

the court finds that the questions of law or
fact common to class members predominate
over any questions affecting only individual




members, and that a class action is superior
to other available methods for fairly and
efficiently adjudicating the controversy. The
matters pertinent to these findings include:

(A) the class members’ interests in indi-
vidually controlling the prosecution or
defense of separate actions;

(B) the extent and nature of any litigation
concerning-the controversy already begun
by or against class members;

(C) the desirability or undesirability of
concentrating the litigation of the claims
in the particular forum; and

(D) the likely difficulties in managing a
class action.

STATEMENT OF THE CASE

The Singing River Health Systems (“SRHS”) is a
Jackson County owned hospital established under Miss.
Code § 41-13-15, and is a political subdivision of the
state of Mississippi. On or about 1983, the SRHS
retirement plan was separated from the State Public
Employees’ Retirement System (“PERS”) and formed
a separate 401(a) governmental pension contract
(“Pension Contract”). As required by SRHS, the county
hospital full-time employees (‘Participants”) contributed
three-percent (3%) of their earnings per the Pension
Contract into the Pension Fund (“Fund”), and the
county owned hospital was contractually obligated to
contribute to the Fund in an amount to be determined




annually by actuarial reports. Each Participant vested
after ten (10) years of contributions into the Fund,
and were assured a lifetime pension per the Pension
Contract. At the time of each Participant’s retirement,
he or she could elect to take a lesser amount during
his or her lifetime and name his or her spouse as
beneficiary to transfer the lifetime benefits upon the
Participant’s passing.

The Fund was substantially funded for its 3100+
Participants and their beneficiaries until 2009, when
the SRHS ceased making the contributions, breaching
the Pension Contract. Additionally, SRHS did not
disclose its cessation of funding to the Petitioners
and all Participants, but rather perpetrated multiple
continual frauds by direct mailings via U.S. mail to
the Plan Participants stating that the Fund was healthy
and viable while showing fraudulent contributions by
SRHS into the Fund. Further, SRHS is a county owned
hospital, therefore annual budgets and accountings
must be reviewed annually and approved by the
Jackson County Board of Supervisors, indicating that
from 2009 until 2014, the County Supervisors were
implicit in their knowledge and aided in the breach
of the Pension Contract.

In 2014, a change of accounting firms and practices
prompted a private meeting between the Jackson
County Board of Supervisors, the SRHS Board of
Trustees, SRHS administrators and legal decision
makers for Jackson County and SRHS. The result of
this collusion was an attempt to terminate and liquidate
the Pension Contract, thereby extinguishing the $150
million Fund deficit and depriving Petitioners and




other Participants of their earned benefits and private
property guaranteed by the Pension Contract.

Upon learning about the SRHS Board of Trustees
vote to terminate the Pension Contract and liquidate/
terminate the Fund, Petitioner procured a series of
temporary restraining orders in state court to block
the signing of the previous meeting minutes wherein
the vote was taken, temporarily preventing the
termination of the Pension Contract and liquidation of
the Fund. Several additional cases were filed in
Federal Court leading to a mandatory class action
settlement subsequently approved by the Federal
District Court as a Rule 23(b)(1)(a). Objectors to the
class action settlement became Appellants, and
appealed to the Fifth Circuit Court of Appeals. The
Fifth Circuit ruled on July 27, 2017, with a subsequent
denial of a Petition for Re-Hearing £n Banc, resulting
in this Appeal by Petitioners. ’

BEYS

SUMMARY OF REASONS FOR ISSUING
THE WRIT OF CERTIORARI

- 1. This Is a Case of First Impression

The Fifth Circuit Court of Appeals opined that
this is a case of first impression, “[nleither Objectors
nor this court have found definitive legal authority
holding a Mississippi county responsible for the debts
of its ‘independent’ entities.” (App.33a) In response to
the Fifth Circuit’s opinion that there is no law holding
a Mississippi County responsible for the debts of its
“independent” entities, Petitioners assert that allowing




SRHS and Jackson County to escape their Pension
Contract liability is a clear violation of Article 1 § 10
of the U.S. Constitution.1 The Fifth Circuit held that
the policy behind granting ERISA exemptions for a
public entity’s plan is an insufficient basis for
imposing a legal duty on Jackson County. /d.

Notwithstanding the general Fifth Circuit premise
that Jackson County is not responsible for SRHS, they
support Petitioners’ general position that Jackson
County is responsible for the Pension Contract and

-that it breached the contract and is liable for the debt
to Petitioners. ’

The FY 2015 audited financial report for SRHS
states,

While the County may appropriate money
from its general fund and levy property
taxes to support the operations of the
Health System, the Health System has been
self-supporting and receives no County
appropriations for its operations, nor has it
received any such financial support from
the County in over twenty-six years.2

The mere fact that Jackson County-owned SRHS
has never received financial support from the entity
which owns it, does not mean that it is not liable for
the Fund liability as a result of the breach of the
Pension Contract. Jackson County may not have

formerly contributed financially, however SRHS is
established under Miss. Code Ann. § 41-13-15, and

1 Miss. Art 3 § 16 of the Mississippi Constitution
2 App.33a, Footnote 11




SRHS would not be in existence but for the County. =

Further, the County Board of Supervisors appoints
the SRHS Board of Trustees (“Trustees”), they
approve the annual SRHS budget, and the County is
ultimately responsible for the overall health and
vitality of SRHS, as well as the failure.

2. Petitioners’ Due Process and Property Rights
Have Been Violated

Additionally, the District Court has certified this
class action under Rule 23(b)(1)(a) as a “mandatory
settlement class” thereby depriving the Plan Partici-
pants of their constitutionally protected due process
rights to pursue individual breach of contract and/or
tort claims for the pension fund failure in violation of
the 14th Amendment to the U.S. Constitution and
the takings clause of the 5th Amendment.

3. Petitioners’ Have Been Forced into a Settlement
Inclusive of a Void Contract Approved by the Lower
Court

One integral part of the settlement agreement
(App.91a) in the case at hand includes a “Memorandum
of Agreement” wherein the current Jackson County
Board of Supervisors bound Jackson County to a
contract wherein the county would provide $13,600,000
million to SRHS. Payments are scheduled to be made .
over a period of nine installments beginning upon
approval of the settlement and ending on September
30, 2024 (App.51a). In exchange for the contractual
payment scheduling, Jackson County will be released
from all Pension Contract liability pursuant to the
proposed settlement.
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American O1l v. Marion County, along with other
Mississippi authorities, held that “[olne city council
cannot legally adopt a resolution binding a successor
administration on discretionary matters ... To hold
that such action as a matter of law binds a subsequent
administration would violate well-settled Mississippi
case law.” Id. at 595.3 The mandatory settlement here-
in not only is due to a breach of contract by Jackson
County, but establishes a second contract which will
become invalid upon the election of a new board,
leaving the Petitioners without any recourse and left
with nothing but empty promises and a complete
disservice of the justice system when they needed it

“the most. '

In spite of various denied motions in the state

and federal court to lift the federal court stay, this -
legal issue remains unresolved. This particular legal - -

quagmire is a local one with which this honorable
court need not concern itself. But, what should be of

concern to this Court however, is the fact that not

only is there a government contract impairing the -
obligation of a prior government contract (Pensicn =~

Contract), but the secondary contract (“Memorandum
of Agreement”) will ultimately be rendered void by
operation of law. Jd. A lack of due process to determine
whether state law has been violated in a contract
impairing the obligation of a contract should be of
paramount concern to this Court however.

3 American O1l Co. v. Marion County, 187 Miss. 148,
192 So. 296 (1939)
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' REASONS FOR GRANTING THE PETITION

I. THE STATE OF MISSISSIPPI, BY AND THROUGH ITS . .-
POLITICAL SUBDIVISION, JACKSON COUNTY, HAS
VIOLATED ART. 1, § 10 oF THE U.S. CONSTITUTION,
WHICH PROHIBITS ANY STATE OR POLITICAL
SUBDIVISION FROM ENTERING INTO A LAw,
IMPAIRING THE OBLIGATION OF A CONTRACT

The Pension Contract is a 401(a) governmental
plan. As such, it does not énjoy the protections afforded
-y - ERISA to private retirement plans. Nor does this
- Pension Contract have the protection of a state
employee governmental plan secured by the State’s
taxing authority. Perhaps therefore, the Petitioners
can.find solace in the U.S. Constitution. Article 1,

§ 10 of the Constitution provides:

No State shall enter into any Treaty, Alliance,
or Confederation; grant Letters of Marque
and Reprisal, coin Money; emit Bills of
Credit; make any Thing but gold and silver
Coin a Tender in Payment of Debts; pass
any Bill of Attainder, ex post facto Law, or
Law impairing the Obligation of Contracts,
or grant any Title of Nobility.

The test for whether a state action violates
the Contract Clause involves a three-part inquiry.4

4 Energy Reserves Group, Inc.v. Kansas Power & Light Co., 459
U.S. 400, 411 (1983), General Motors Corp. v. Romein, 503 U.S.
181, 186 (1992), United States Trust Co. v. New Jersey, 431
U.S. 1(1977). '
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1) whether there is a contractual relationship, 2)
whether a change in law impairs that contractual
relationship, and 3) whether the impairment is sub-
stantial. /d.5

First, a contractual relationship was entered by
and between each full-time employee at SRHS upon
orientation wherein they received documentation
regarding the Pension Contract and receiving their
first pay-stub with an automatic deduction of three
percent (3%) withdrawn and deposited into the Trust.
Petitioners and other Participants continued employ-
ment with SRHS and received benefit statements

indicatingwthe vitality and health of the Fund .

throughout his or her employment and well into
retirement.

Second, the change in law which has impaired
the contractual relationship between SRHS and the
Petitioners is the mandatory settlement wherein
Petitioners are being deprived of their contractually
owed pensions after performing all duties required of
them. The Jackson County Board of Supervisors and
their appointed Trustees, along with SRHS breached
the contract by not contributing to the Fund and
falsifying documents leading Petitioners and other
Participants to believe that the Fund was viable.

Finally, the impairment is substantial, as in this
case alone, more than 3100 Participants and their
beneficiaries will have suffered a significant financial
loss at the end of their life, when alternative work

5 American Federation of State, County and Municipal Employees
v. City of Benton, Arkansas, 513 F.3d 874 (8th Cir. 2008), Art 1
§ 10, Cl. 1.
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options no longer exist. Further, this breach of -
contract and subsequent settlement, if same stands,
will allow for the governmental breach of contract by
and between the government and potentially hundreds.
of thousands of participants nationwide, creating a
“legal” way to wipe free debt liability and rob pension-
ers of their livelihood.

Jackson County, Mississippi, is in the extreme
southeast corner of the State, bordering on Alabama
on its eastern side and the Gulf of Mexico to its
. South, and is a political subdivision. of the State of
Mississippi. Counties would not exist but for their ~
grants of authority and power given to them by their
citizens to wit: Article 3, “Bill of Rights” of the
Mississippi Constitution, § 5, provides,

All political power is vested in, and derived
from, the people; all government of right
originates with the people, is founded upon
their will only, and is instituted solely for
the good of the whole.

Additionally, Miss. Article 3, § 16 mimics the
U.S, Constitution by providing,

Ex post facto laws, or laws impairing the
obligation of contracts, shall not be passed.

Therefore, both the Federal and State Consti-
tutions give authority to their political subdivisions
to enter into a contract for the good of their citizens
and for their citizens to enjoy the continuing benefit
of those contracts without governmental interference.
A Pension Contract was entered into by and between
a political subdivision of the State of Mississippi and
its citizens through SRHS. The Petitioners and
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Participants were all employees of a governmental
entity, SRHS. Now SRHS, without the protection of
the bankruptcy process, has authorized a “Memoran-
dum of Agreement” (App.91a) through its Board of
Supervisors -to-absolve themselves of their contractual
obligation to the Fund they created based on the Pen-
sion Contract entered into by the SRHS county
employees and the County.

The Fund, derived from the Pension Contract has
operated as designed for the past forty (40) years.
The. failure of the Fund is due exclusively to the
fraud, mismanagement, and malfeasance of the SRHS
administrators . and the breach of contract by the
County. No contributions as required per the Pension
Contract have been put into the Fund by SRHS since
2009, and the mandatory auto-deducted three-percent
(3%) Participant contributions from each full-time
employee’s paycheck stopped in 2014, when the Fund
was frozen by SRHS. The failure of SRHS to perform
its contractual obligation should not absolve the
County of its legal obligation. “After services have
been rendered by a public officer under a law specifying
his compensation, there arises an implied contract
under which he is entitled to have the amount so fixed.
And the constitutional protection extends to such .
contracts just as it does to those specifically expressed.”
State of Mississippi v. Miller, 48 S.Ct. 266, 276 U.S.
174, 62 L.Ed. 517 (U.S. Miss. 1928).

The Miller case was brought by a state revenue
agent stating that subsequent laws passed by the
legislature should not deprive him of fees already
earned but not paid. “The retroactive application of
chapter 170, would take from him a part of the amount
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that he had theretofore earned. That would impair
the obligation of the implied contract under which he
became entitled to the commissions.” /d. at 179.

Analogous to Miller, if the promise is true under
an implied contract, it is nearly certain under an
express contract. Here, the Petitioners and other
Participants have already contributed, some more than
forty-five (45) years, and have earned their contract-
ual promises, which should not be abrogated by the
government entity, Jackson County, passing a reso-
lution and SRHS’s agreement. to settle the case in a
mandatory class action.

In United States Trust Co. of New York v. New
Jersey, 431 U.S. 1, 97 S.Ct. 1505, 52 L.Ed.2d 92 (1977),
the Court held that “[t]he obligations of a contract
long have been regarded as including not only the
express terms but also the contemporaneous state law
pertaining to interpretation and enforcement.” /d. At
19 n 17. 97 S.Ct. at 1516 n. 17. The Pension Contract
between SRHS, the wholly owned County hospital and
the Petitioners are bound by state law, therefore a
contract by and between employees and SRHS should
be enforced and upheld by the state.

Further, as the settlement is designed, there is
no indication of what any Participant may receive. In
gmore than twenty (20) different classes
5.6 With the extreme deficit that the

6 Some Participant classes include: retirees receiving benefits,
retired but not receiving benefits, vested receiving benefits but
not retired (working elsewhere), not vested due to leaving
SRHS, not vested but would have been vested but for the SRHS
pension freeze, retired disabled, retired with designated beneficiary
receiving lower monthly pension, retired with designated
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Fund is in, with no monies being contributed into it,
and with a settlement riddled with “promises” to pay
and a county contribution to SRHS which is legally
invalid, it is likely that some Participants may never
even get the three-percent (3%) that they contributed
per the Pension Contract. Many have not yet retired
or are too young to begin receiving their pension
checks, therefore to some Participants, this is nothing
but a thirty-year Ponzi scheme to rob the elderly of
their hard-earned money after they fulfilled their
obligations per the Pension Contract.

The Mississippi Supreme Court has spoken to this
issue.in part in the case of State Board of Education v.
Aberdeen, 56 Miss. 518 (1879). In speaking to the
authority of municipal bodies, and the grant of a
municipal charter, the Court held “that a municipal
charter is not a contract in the sense of the Federal
Constitution. It is a delegation, in part, of the State
sovereignty to the local body, for the convenience of
local government; which may be withdrawn, in whole
or part, at the will of the State ... The municipality
may come under such duty or engagement with third
person as to create the sanctity of contract, so that a
subsequent legislature will be restrained in its power
so far as that it cannot 1mpa1r rights Whlch have
become perfected.” Id. at 526. ' R

The analogy here is just as true for a county-
owned hospital to enter into a contractual relationship
with its employees, with a right that became perfected,
which cannot subsequently be impaired by a mandatory

beneficiary but not'receiving benefits, current vested employees
working at SRHS, vested employees of SRHS receiving benefits
and currently working at SRHS (“double dippers”).
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settlement that deprives the Petitioners and other
Participants of their contractual benefits and monies
paid into the Fund.

II. THE LOWER COURT ERRED IN CERTIFYING THE CLASS
UNDER RULE 23 AND APPROVING THE SETTLEMENT
ON THE GROUNDS THAT PETITIONERS HAVE A
CONSTITUTIONAL RIGHT TO THEIR PROPERTY UNDER
THE FOURTEENTH AND FIFTH AMENDMENTS OF THE
U.S. CONSTITUTION

The governmental retirees in this case all obtained
a property interest in their retirement benefits by
. working anywhere from a minimum of ten (10) years
to as much as forty-six (46) years.7 They should also
have a protected property interest as the government
“took three-percent (3%) of their payroll as a mandatory
deduction. Now, Jackson County, through SRHS, is
orchestrating a mandatory class action settlement
whereby the County is paying the paltry sum of
$13,600,000 million for the benefit of SRHS indigent
care and to prevent default on a bond issue. Payment
through nine installments would entitle the County
to a release pursuant to the settlement (App.91a)
Even though Jackson County is not a party to the
federal lawsuit, the District Court and ostensibly the
Fifth Circuit, will allow Jackson County to be released
from a $450 million net pension deficit through this
class action process, a class action process that is not

7 A “Participant” is any SRHS employee who contributed into
" the Fund per the Retirement Contract. A “vested” Participant is -
any employee who contributed into the Fund per the Retire-
ment Contract for a minimum of ten (10) years. A vested Parti-
cipant may begin receiving benefits at age 65.
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legal in the state of Mississippi. Under Miss. Code
Ann. § 11-53-37, class actions are not permitted in
any legal proceedings in Mississippi state courts,
whether circuit or chancery. There is no rule or statute
which expressly or impliedly provides for class actions,
thus providing no state remedy.8

This is not a limited fund class action as seen in
many non-opt-out settlements, such as in /n re A.H.
Robins Co., 880 F.2d 709, 747-48 (4th Cir.). In Robins,
wherein each individual’s capacity to recover 1is
dependent on the other and there can no longer be an
individual right of ~autonomy in pursuing claims
against the Defendant. In the case herein, . each
individual has a different vested or non-vested amount
which is owed them per the Pension Contract from an
unlimited fund, the owner of SRHS, Jackson County,
a responsible entity which has taxing authority.

In Tron v. Condello, 427 F.Supp. 1175 (1976), the
District Court addressed a similar issue regarding the
mismanagement of a government pension plan not
protected by ERISA. In Tron, the issue was that the
teacher’s retirement funds were not being invested
properly, leaving the retirees with a lower amount in
their pension per their contract with the state. 7ron
also alleged that he and the retired teachers were
deprived of their property without due process, violating
his Fourteenth Amendment, as per the terms of the
NYC Administrative Code, Ch. 20 § B20-6.0, retirees
could not vote for members of the Retirement Board,
a board which was responsible for maintaining the
integrity and investing into the fund.

8 USF&G Ins. Co. of Miss. v. Walls, Miss. 2005) 911 So0.2d 463.
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Similarly, Petitioners have been deprived of their
property without due process and have had their
Fourteenth Amendment rights violated, as their
Pension Contract and Fund were managed by the SRHS
Board of Trustees (“Trustees”), appointed by the
Jackson County Board of Supervisors. These trustees
were responsible and had a fiduciary duty owed to
the Petitioners and other Participants to inform
Participants of the status of the Fund and because
Petitioners had no voice in ensuring that someone
protecting their interests was a Trustee of the Fund,
the Pension Contract disaster ensued and was masked
by the Trustees who" ointed by the County

which ultimately owned th&*hospital. Petitioriers and ™"

other Participants were deprived of their property
without due process of law.

The 7ron opinion goes on to say, “Close exam-
ination is therefore required of any radical change in
means chosen to maintain the integrity and security of
the sources from which the concededly protected
benefits are to be paid.” /d. At 512, 375 N.Y.S.2d at
83, 337 at 594 (Citations omitted). Petitioners did not
have an opportunity for ‘close examination,” as all
changes were made internally prior to SRHS’s attempt
at termination, and Petitioners were not afforded the
opportunity at the fairness hearing to cross-examine
“the witnesses related to the financial solvency of the
Trust.

The Memorandum of Agreement entered into
between Jackson County and SRHS is an essential
taking of Petitioners’ property. The Petitioners had a
valid and mandatory contract with the County through
SRHS. Petitioners fulfilled their contractual require-
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ments, but as a result of the failure of the County to
make their contractually required contributions to
the Fund per the Pension Contract, Petitioners and
Participants will be forced to live on the insufficient
accumulated benefits until exhausted. By agreeing to
this mandatory class action settlement, the County
has deprived Petitioners of contractually promised
lifetime benefits for which they have worked for
decades to gain a vested right. Now the County, by a
breach of contract, is taking away Petitioners con-
tractual property rights without just compensation to
which they would otherwise be entitled under the
Fifth Amendment, as made applicable to the states
by the Fourteenth-Amendment. The Takings Clause of
" the Fifth Amendment, made applicable to the States
through the Fourteenth Amendment (See Chicago, B.
& Q.R. Co. v Chicago, 166 U.S. 226, 17 S.Ct. 581, 41
L.Ed. 979 (1897)), provides that private property
shall not “be taken for public use, without just
compensation.”d The interference of a governmental
mandatory class action amounts to a taking of what
should otherwise be constitutionally protected and
guaranteed rights of the Petitioners and others wherein
the government should be barred from forcing some
people alone to bear public burdens alone which, in
all fairness and justice, should be borne by the public
as a whole. In the case sub judice, the failure of the
County to enforce SRHS’s required contributions into
the Fund has resulted in a financial disaster, the
burden of which will be borne by the 3100+ Participants

9 See First English Evangelical Lutheran Church of Glendale v.
County of Los Angeles, 482 U.S. 304, 314, 107 S.Ct. 2378, 96
L.Ed.2d 250 (1987) '
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and their beneficiaries. This failure of the government
should not be exacerbated by allowing a mandatory
class action depriving petitioners of their due process
rights. Rather, the solution to this problem lies with
the taxing authority by the County so that this
burden may be born equally by the public as a whole.

III. THE DISTRICT COURT ERRED IN CERTIFYING THE
CLASs UNDER RULE 23 ON THE GROUNDS THAT
PETITIONERS HAVE A CONSTITUTIONAL DUE PROCESS
RigHT TO OPT-OUT OF CLASS ACTION SUITS WHICH
ASSERT MONETARY CLAIMS ON THEIR BEHALF

However, if the class were re-certified with an
opt out provision, at least the Petitioners and other
Participants would have a choice as to litigation versus
settlement. Yet, in complete denial of the due process
rights afforded to all citizens, no choice is being
allowed. Petitioners assert that certifying this class
action under Rule 23(b)(1)(a) is unlawful under these
circumstances. This type of certification is tradition-
ally reserved to “take in cases where the party is
obliged by law to treat the members of the class alike
(a utility acting towards customers; a government
imposing a tax), or where the party must treat all
alike as a matter of practical necessity (a riparian
owner using water as against a down river owners.)”
See Amchem Products, Inc. v. Windsor, 117 S.Ct. 2231,
521 U.S. 591, 138 L.Ed.2d 689 (1997) at page 614.

In the case at bar, there is a wide variety of
subclasses ranging from Participants currently
employed who are not vested despite contributing to
the Fund prior to SRHS halting all contributions, to
an aged retiree with more than forty (40) years of
employment who elected to take a lesser amount of
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monthly benefits in exchange for a continuing lifetime

benefit for his or her surviving spouse, to Participants

who have vested and are receiving monthly checks

versus those who have vested but are not yet of age

to receive their benefits. This is exactly the kind of
case better suited for a Rule 23(b)(3) class action

providing for opt outs. “Each Plaintiff [in an action

involving claims for personal injury and death] has a

significant interest in individually controlling the’
prosecution of [his case]”; each “hals] a substantial

stake in making individual decisions on whether and

when to settle.” Gregory v. Electro-Mechanical Corp.,

83 F.3d, at 633.

“The policy at the very core of the class action
mechanism is to overcome the problem that small
recoveries do not provide the incentive for any indivi-
dual to bring a solo action prosecuting his or her
rights. A class action solves this problem by aggrega-
ting the relatively paltry potential recoveries into
something worth someone’s (usually an attorney’s)
labor.” Mace v. Van Ru Credit Corp., 109 F.3d 338,
344 (7th Cir. 1997).

Here, the proponents of the settlement could not
risk a large number of opt-outs, which might decertify
the class, or worse, a sufficient number of opt-outs
could pursue the multitude of culpable defendants or
other entities escaping liability whatsoever under the
guise of this mandatory class action. The District
Court initially had a certification plan under a Rule
23(b)(1)(B) “limited fund” concept. This proposal was
so thoroughly discredited by the Objectors (Petitioners
herein), that the settlement proponents acquiesced.
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(App.20a-21a10) Now, in a departure from a traditional
damages/breach of contract case where each party
should have a constitutionally protected right to choose
litigation versus settlement, the District Court is
imposing a mandatory class. “Courts are not free to
amend a rule outside the process Congress ordered, a
process properly tuned to the instruction that rules of
procedure “shall not abridge . . . any substantive right.”
§ 2072(b). Id. at page 2248.

Appellants find cogent parallels with this case
and a due process denial of benefits due a welfare
recipient. Section 1 of the 14th Amendment to the
U.S. Constitution states,

“No State shall make or enforce any law
‘which shall abridge the privileges or
immunities of citizens of the United States:
nor shall any State deprive any person in
life, liberty, or property, without due process of
law; nor deny to any person within its
jurisdiction the equal protection of the laws.”

In the case of Jack Goldberg Commissioner of
Social Services of the City of New York v. Kelly, 397

U.S. 251, 90 S.Ct. 1011, 25 L.Ed.2d 287, (1969), New
York city residents receiving financial aid brought

10 App.20a-21a states that “Objectors have not briefed the
propriety of this legal determination, and it is waived.” This is
incorrect. Objectors did in fact brief that the unsecured promise
of a settlement without opt-out provision was a clear error in
Petitioner’s Objection to the Settlement. Petitioners chose to
also flesh out other factors regarding the improper classification,
however this objection was not waived and was included in the
filed objection. Further, the argument was continued at the
fairness hearing in May 2016.
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suit challenging the adequacy of procedures for notice
and hearing in connection with the termination of
their benefits. The Supreme Court held that pre-
termination hearings must be held prior to termination.
The City of New York procedures in place violated
the due process rights of the recipients. “The extent
to which procedural due process must be afforded the
recipient is influenced by the extent to which he may
be ‘condemned to suffer grievous loss, Joint Anti-
Fascist Refugee Committee v. McGrath, 341 U.S. 123,
168, 71 S.Ct. 624, 647, 95 L.Ed. 817 (1951) (Frankfurter,
J., concurring), and depends upon whether the recip-
ient’s interest in avoiding that loss outweighs the
governmental interest in summary adjudication.
Accordingly, as we said in Cafeteria & Restaurant
Workers Union, etc. v. McElIroy, 367 U.S. 886, 895,
81 S.Ct. 1743, 1748-1749, 6 L.Ed.2d 1230 (1961), ‘con-
sideration of what procedures due process may require
under any given set of circumstances must begin with
a determination of the precise nature of the govern-
ment function involved as well as of the private
interest that has been affected by governmental
action.”(See also Hannah v. Larche, 363 U.S. 420, 440,
442, 80 S.Ct. 1502, 1513, 1514, 4 1.Ed.2d 1307 (1960)).

Petitioners were noticed by Class Counsel and
attended a fairness hearing in May 2016. Rule 23
generally concludes that proper notice and a fairness
hearing for objectors is sufficient for due process,
however upon the appeal to the Fifth Circuit, the
Court ultimately issued a mandate for further trans-
parency regarding the financial capabilities of SRHS
regarding the proposed settlement. Further, the Fifth
Circuit determined that Petitioners (Objectors in
District Court) were not afforded the opportunity to
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cross-examine key witnesses regarding the financial
viability of the settlement, leaving Petitioners on the
sidelines watching a two (2) day dog-and-pony show
wherein Class Counsel portrayed that with the
settlement, one-hundred percent (100%) of the unpaid -
funds from SRHS to the Trust would be paid back over
thirty-five (35) years. When counsel for Petitioners
attempted to cross-examine witnesses regarding the
difference between ‘SRHS paying back 100%’ of unpaid
debt into the Fund and Petitioners receiving ‘100% of
their contractually owed pension,” the District Court
thwarted Petitioners’ right to due process by disallowing
cross examination. The difference between the two is
extreme, as one option will fail and leave Petitioners
with significantly less than agreed to in their Pension
Contract, and one will fulfill their Pension Contract
(App.23a).

“It is true, of course, that some governmental
benefits may be administratively terminated without
affording the recipient a pre-termination evidentiary
hearing. But we agree with the District Court that
when welfare is discontinued, only a pre-termination -
evidentiary hearing provides the recipient with
procedural due process. Sniadach v. Family Finance
Corp., 395 U.S. 337, 89 S.Ct. 1820, 23 L.Ed.2d 349
(1969). For qualified recipients, welfare provides the
means to obtain essential food, clothing, housing, and
medical care. Nash v. Florida Industrial Commission,
389 U.S. 235, 239, 88 S.Ct. 362, 366, 19 L.Ed.2d 438
(1967). Thus, the crucial factor in this context—a
factor not present in the case of the blacklisted
government contractor, the discharged government
employee, the taxpayer denied a tax exemption, or
virtually anyone else whose governmental entitlements
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are ended—is that termination of aid pending resolution
of a controversy over eligibility may deprive an eligible
recipient of the very means by which to live while he
waits. Since he lacks independent resources, his situ-
ation becomes immediately desperate. His need to
concentrate upon finding the means for daily subsist-
ence, in turn, adversely affects his ability to seek
redress from the welfare bureaucracy.” Jack B. Gold-
“berg, Commissioner of Social Services of the City of
New York v. John Kelly, et al, 397 US 254, 90 S.Ct.

1011 25 L.Ed.2d 287 (1970).

IV. WHETHER THE COURT ERRED IN CERTIFYING THE
CLASs UNDER A LIABILITY-RELEASE CONDITION
WHEREIN THE COUNTY PAYMENT IS SECURED BY A
LONG-TERM CONTRACT WHICH CANNOT BE
ENFORCED OR BOUND, ESSENTIALLY A FRAUDULENT
CONTRACT PER STATE STATUTE '

A vital part to the Settlement which was approved
by the District Court includes a “Memorandum of
Agreement” signed by Jackson County which binds the
Jackson County Board of Supervisors for payments to
SRHS for the purposes of “bond indebtedness and
indigent care” (App.51a) The commitment of a long-
term payment contract between Jackson County and its
~ wholly-owned county hospital SRHS is a clear error
in law, as Mississippi courts have determined that
commitments by one board my become voidable at the
discretion of future boards.ll In Biloxi Firefighters,

11 Biloxi Firefighters Ass'n v. City of Biloxi, 810 So.2d 589
(Miss. 2002); Smith v. Mitchell, 190 Miss. 819, 1 So.2d 765 (1941);
American Oil Co. v. Marion County, 187 Miss. 148, 192 So. 296
(1939); Tullos v. Town of Magee, 181 Miss. 288, 179 So. 557 (1938);
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the court noted the discretion municipal authorities
have to determine the manner in which they exercise
their powers. Id. at 592 (quoting Webb v. City of
Meridian, 195 So0.2d 832, 835 (Miss. 1967)). A city’s
dealings with employees are discretionary. /d. (citing
Scott v. Lowe, 223 Miss. 312, 318, 78 So.2d 452, 454
(1955)). In American Oil, the court found that pass-
ing the resolution was an ultra vires act “(one which
is beyond the powers conferred upon the municipality
by law) and not binding on its face.” Id. The “city
council could not contract away a subsequent govern-
ing body’s ‘control of municipal affairs, property, and
finances.” Id. Nor could the city contract away a
successor administration’s right to maintain and
regulate the fire department. /d. '

[Tlhis act was clearly discretionary and thus
not binding on successor city administrations.
To hold otherwise would permit city admin-
istrations, through their actions, to “tie the
hands” of successor administrations and
totally destroy their ability to effectively
conduct city business. Accordingly, we hold
here that the . . . adoption of [the resolution]
was not binding on subsequent Biloxi city
councils which, in the exercise of discretion,
could determine whether to adhere to the
provisions of this resolution.

Id. at 593.

For the current Jackson County Board of Super-
visors to enter into a contractual agreement sched-

FKdwards Hotel & City K. Co. v. City of Jackson, 96 Miss. 547,
51 So. 802 (1910).
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uling payment over nine (9) installments in order to
escape liability for its own Pension Contract indebt-
edness under the guise that once the next Board of
Supervisors is elected, they are not bound by the
terms of the previous Boards’ commitments is a clear
error in law and must be reviewed by this Court. For
the entire County to attempt to escape a net pension
liability of $450 million and then force Petitioners
and others into a settlement wherein the count
contract becomes void upon electlon of s a(ey
a legal fiction. : SRS

How much more then, should an 'el'derly reti
whose benefits equate to sometimes half or more of
their monthly income, be afforded due process rights
for the denial of benefits for which he or she both
worked and paid? If the standard of due process rights
is afforded a welfare recipient because of potential
adverse economic benefits, one should equate that
the same rights be afforded to the elderly of our
society who are unable to re-enter the workforce and
who, in good faith, entered into a contract with a
governmental agency, performing all duties and obli-
gations. Due process should at the very least allow
the Petitioners and other Participants the right to
choose his or her own destiny.

Additionally, the terms of the settlement include
a thirty-five-year schedule (App.7a, 50a, 69a, 77a) for
SRHS to deposit $149,950,000 into the Fund (App.7a),
and as noted in the Fifth Circuit Opinion, “testimony
taken as a whole was remarkable vague about SRHS’s
future ability to fund its share of payments as well as
the results to retirees and other class members if it
did not” (App.22a-23a). Petitioners’ strong concerns

o
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about the failure and insecurity of the Fund over
thirty-five (35) years on an unsecured debt was echoed
by the Fifth Circuit opinion questioning “whether
over the extraordinarily lengthy 35-year contemplated
term, SRHS, still in precarious shape, will be able to
handle the escalating annual installment payments”
(App.24a) Petitioners attempted to recall Bond (Chief
Financial Officer, SRHS), however were denied cross-
examination.12

SRHS’s, unsecured promise in the form of a thirty-
five (35) year scheduled payment plan into the Fund
piqued the interest of the Fifth Circuit as well,

[plerhaps the most intriguing fact is that class eoungel - - -

arranged for their agreed, complete payout of fees
from SRHS before the end of 2018, and thus alleviated. -
any significant future risk of nonpayment. Meanwhile,
the Plan participants bear considerable risk and worse,
uncertainty. As the record stands, SRHS’s future ability
to make escalating annual payments to the Plan over
thirty-five years is arguable . . . . (App.25a)

The Court goes on to assert,

There is no assurance in the record that the
Plan will not run out of money to pay the
class members’ claims well before 2051.

(App.26a). The lower court should have never approved
such a long-term settlement knowing that municipal-
ities are unable to bind themselves to contracts for
an unreasonable time.

A municipality cannot bind itself by a
perpetual contract, or by one which lasts an

12 App.24a, Footnote 8
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unreasonable length of time. It is declared
to be against public policy to permit a muni-
cipal corporation to part with any of its
legislative power. In the absence of a clear
grant of power from the legislature, the
municipal authorities can do nothing which
amounts in effect to the alienation of a
substantial right of the public. It -cannot
obligate itself not to exercise such powers,
-and a contract in which it purports to do so,
even upon valuable consideration, is void.
Thus, a municipal corporation cannot, by
contract or otherwise, divest itself of its
general police power, or of the power of
eminent domain which has been delegated
to it by the legislature, or of the power of
taxation.

Lamar Bath House Co. v. Hot Springs, 229 Ark. 214,
315 S.W.2d 884 (1958) (See American Fed. State,
County v. City of Benton, Ark., 513 F.3d 874 (8th Cir.
2008) at 881 and Risser v. City of Little Rock, 225
Ark. 318, 281 S.W.2d 949, 950).

In essence, the lower court allowed for SRHS, a
wholly owned county hospital to bind itself to a
thirty-five year (35) unsecured payment “contract,”
allowed the County to enter into an unsecured
payment “contract” which would bind future boards
for approximately nine (9) years, and approved pay-
ment for attorney’s fees from SRHS to Class Counsel
over the period of three (3) years. “The Settlement
Agreement’s payment obligations are no more than
unsecured contractual obligations of SRHS (and
Jackson County); there is no collateral to support
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them or incentivize payments to the Plan over those
to other unsecured creditors . . . ” (App.24a). Petitioners
aver that the ‘payment plan’ as scheduled per the
settlement structured over thirty-five (35) years is
voidable and is an impairment of the Pension Contract
as is the ‘payment plan’ as scheduled by and between
Jackson County and SRHS (App.7a, 50a, 69a, 77a). The
lengthy schedule of payments under the contract will
potentially give rise to future litigation should sub-
sequent Boards not agree to the terms, while the class
action attorneys have already received their money
and left Petitioners holding an empty bag, or as the
Fifth Circuit stated, “counsel assured themselves a
multimillion-dollar bird in hand, while leaving the
class members two in the bush . ..” (App.25a).
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CONCLUSION

For the above reasons, the Petitioners respectfully
request that their petition for a writ of certiorari be .

granted.
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