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BRIEF IN OPPOSITION

STATEMENT

Congress has enacted a “comprehensive frame-
work” governing the “employment of unauthorized
aliens.” Arizona v. United States, 567 U.S. 387, 404
(2012). The federal government has sole authority to
determine who is authorized to work; states can nei-
ther restrict nor enlarge work authorization. And the
federal government has adopted a carefully balanced
enforcement regime to penalize both employers and
employees who circumvent this federal policy.

The Kansas Supreme Court thus correctly held
that federal law preempts states from prosecuting
individuals for using another’s information to “estab-
lish[] employment eligibility.” Pet. App. 20.

That narrow holding does not warrant review. To
begin with, petitioner does not identify any state
court of last resort or federal court of appeals that
has reached a different result. The lack of a conflict
1s alone fatal to the petition.

The result reached below, moreover, 1s correct.
The Kansas Supreme Court properly held that 8
U.S.C. § 1324a(b)(5) is a bar to the state-law prosecu-
tions at issue here. Petitioner’s alternative construc-
tion of Section 1324 would render nugatory a key
clause in the statute. Arizona also compels the sep-
arate conclusions that both field and conflict preemp-
tion bar petitioner’s prosecution of respondents.

In requesting review, petitioner repeatedly mis-
states the scope of the lower court’s holding. The de-
cision below does not invalidate any law or intrude
on any broad state police power. Nor does it have
broader implications for the enforcement of identity
theft laws. The decision in this case i1s focused solely
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on state efforts to regulate the use of information “to
establish * * * employment eligibility,” a manifestly
federal issue. Pet. App. 28. Nor does the second ques-
tion presented, which is raised for the first time be-
fore this Court, offer any reason for granting the pe-
tition.

Because the holding below i1s narrow and con-
sistent with the decisions of the other courts to con-
sider the issue, the petition should be denied.

A. Statutory background.

1. In 1952, Congress enacted the Immigration
and Nationality Act (INA), which “established a
‘comprehensive federal statutory scheme for regula-
tion of immigration and naturalization’ and set ‘the
terms and conditions of admission to the country and
the subsequent treatment of aliens lawfully in the
country.” Chamber of Commerce of U.S. v. Whiting,
563 U.S. 582, 587 (2011).

States subsequently sought to regulate the em-
ployment of undocumented individuals. Whiting, 563
U.S. at 587-588. After the Court held that the INA
did not preempt those laws (ibid.), Congress re-
sponded with the Immigration Reform and Control
Act of 1986, Pub. L. No. 99-603, 100 Stat. 3359
(IRCA), which is “a comprehensive framework for
‘combating the employment of illegal aliens.” Arizo-
na, 567 U.S. at 404 (quoting Hoffman Plastic Com-
pounds, Inc. v. NLRB, 535 U.S. 137, 147 (2002)).

IRCA obligates employers to confirm that federal
law authorizes an employee to work. Whiting, 563
U.S. at 587. An employer must do so by reviewing
the employee’s “United States passport, resident al-
1en card, alien registration card, or other document
approved by the Attorney General.” Id. at 589.
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To implement this requirement, the federal gov-
ernment has developed the I-9 form, which employ-
ers complete upon hiring an employee. See 8 C.F.R.
§ 274a.2. The I-9 obligates an employer to attest that
it has reviewed the prospective employee’s docu-
ments and confirmed that he or she is not an “unau-
thorized alien.” Whiting, 563 U.S. at 589.

IRCA specifically limits the permissible uses of
the I-9 and “any information contained in” it:

A form designated or established by the At-
torney General under this subsection and
any information contained in or appended to
such form, may not be used for purposes oth-
er than for enforcement of this Act and sec-
tions 1001, 1028, 1546, and 1621 of title 18.

8 U.S.C. § 1324a(b)(5).

The referenced provisions, in turn, address a
broad array of criminal offenses. Title 18, Section
1001 regulates fraud and false statements generally.
Section 1028 criminalizes fraud and false statements
as to identification documents. Section 1621 relates
to perjury generally.

Title 18, Section 1546 applies to fraud and mis-
use of various visa documents. In particular, Section
1546(b) criminalizes the use of another’s identifica-
tion document, a false identification document, or a
false attestation, “for the purpose of satisfying a re-
quirement of section [8 U.S.C. § 1324a(b)]"—that 1is,
for purposes of demonstrating work authorization
under federal law.

In addition, IRCA “preempt[s] any State or local
law imposing civil or criminal sanctions (other than
through licensing and similar laws) upon those who
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employ, or recruit or refer for a fee for employment,
unauthorized aliens.” 8 U.S.C. § 1324a(h)(2).

2. The Kansas identity theft statute, Kan. Stat.
Ann. § 21-6107, criminalizes “obtaining, possessing,
transferring, using, selling or purchasing any per-
sonal identifying information” of another with the in-
tent “to receive any benefit.” Kan. Stat. Ann. § 21-

6107(a).

The Kansas false information statute, Kan. Stat.
Ann. § 21-5824, renders unlawful “making, generat-
ing, distributing or drawing * ** any written in-
strument * * * with knowledge that such information
falsely states or represents some material matter
* * * with intent to defraud, obstruct the detection of
theft or felony offense or induce official action.” Kan.
Stat. Ann. § 21-5824(a).

B. Factual background.

Kansas prosecuted respondents for using Social
Security numbers belonging to others to demonstrate
their eligibility for employment.

1. Respondent Ramiro Garcia was a line cook for
Bonefish Grill. Pet. App. 4. During the hiring pro-
cess, he used another’s Social Security number in
completing the I-9 immigration form, as well as the
federal W-4 and state K-4 tax forms. Id. at 4-6.

The state charged respondent Garcia with violat-
ing Section 21-6107 because, according to the crimi-
nal complaint, he used a “Social Security number be-
longing to or issued to another person * * * in order
to receive [a] benefit.” Pet. App. 3. The state’s sole
theory at trial was that respondent Garcia had used
another’s Social Security number to establish work

authorization. Id. at 6-7. As the prosecutor summed
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up at closing: “in the State of Kansas, you cannot
work under someone else’s [S]ocial [S]ecurity num-
ber.” Id. at 7. A jury convicted him of identity theft.
Ibid.

2. Respondent Ronaldo Morales worked at a Jose
Pepper’s restaurant. Pet. App. 62-63. Like Garcia, he
completed the I-9, W-4, and K-4 forms using another
person’s Social Security number. Id. at 63. The state
initially charged respondent Morales with four of-
fenses: one count of identity theft and three counts of
making a false statement on each of the three forms.
Ibid. The state later agreed to dismiss the claim re-
lating to the I-9 form. Ibid.

A state court found respondent Morales guilty.
Pet. App. 64-65. The court relied on respondent’s use
of another’s Social Security number: the exhibits, the
court explained, “are very important, because they’re
social security number, W-4, and the other social se-
curity—the employment document.” Id. at 64.

3. Respondent Guadalupe Ochoa-Lara worked at
a Longbranch Steakhouse. Pet. App. 90. He, too,
used another’s Social Security number to demon-
strate authorization to work. Petitioner initially
charged him with two counts of identity theft in vio-
lation of Section 21-6107—one for using another’s
Social Security number and the second for using an-
other’s resident alien card number. Ibid. He was also
charged with false information for making false
statements on the I-9. Ibid. The state subsequently
agreed to dismiss the second identity theft count and
the false information charge. Id. at 90-91. In convict-
ing respondent Ochoa-Lara, “the court’s Journal En-
try of Judgment relied exclusively on Ochoa-Lara’s
employment.” Id. at 92.
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C. Proceedings below.

1. The Kansas Supreme Court held that federal
law expressly preempts state prosecutions of indi-
viduals who use the information of another person to
demonstrate that federal law authorizes them to
work. Pet. App. 1-28.

The court relied on the plain language of Section
1324a(b)(5): “[i]t is Congress’ plain and clear expres-
sion of its intent to preempt the use of the I-9 form
and any information contained in the I-9 for purpos-
es other than those listed in §1324a(b)(5).” Pet. App.
27. Section 1324a(b)(5) thus precludes a state from
using not just the I-9 itself but also “any information
contained within the 1-9 as the bas][i]s for a state law
identity theft prosecution of an alien who uses an-
other’s Social Security information in an I1-9.” Pet.
App. 28. And the “[p]rosecution of [respondent] Gar-
cia—an alien who committed identity theft for the
purpose of establishing work eligibility—is not
among the purposes allowed in IRCA.” Id. at 27-28.

Federal law therefore preempts respondent Gar-
cia’s prosecution: “the State’s identity theft prosecu-
tion of him based on the Social Security number con-
tained in the I-9 used to establish his employment el-
1gibility was expressly preempted.” Pet. App. 28. The
court likewise held that respondent Morales’ “prose-
cution based on his use of a Social Security number
belonging to another person for employment was ex-
pressly preempted by 8 U.S.C. § 1324a(b)(5).” Id. at
69. And it reached the same result as to respondent
Ochoa-Lara. Id. at 94.

The court took care to underscore that the chal-
lenge before it was an “as-applied type.” Pet. App. 20.
Respondents did “not seek to prevent all prosecutions
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under the state law.” Ibid. Rather, the Kansas Su-
preme Court’s holding reaches only those individuals
“who use the Social Security card or other document
listed in federal law of another for purposes of estab-
lishing employment eligibility.” Ibid.

2. Justice Luckert concurred in the result. She
would have rested on field and conflict preemption,
which the majority did not reach. Pet. App. 29-38.

Justice Luckert explained that “IRCA ‘forcefully’
made combating the employment of illegal aliens
central” to the nationwide “policy of immigration
law.” Pet. App. 33 (quoting INS v. National Ctr. for
Immigrants’ Rights, Inc., 502 U.S. 183, 194 n.8
(1991)). Indeed, “IRCA’s ‘extensive’ employment veri-
fication system ‘is critical to the IRCA regime.” Ibid.
(quoting Hoffman Plastic Compounds, Inc. v. NLRB,
535 U.S. 137, 147-148 (2002)).

Justice Luckert recognized that, in Hoffman
Plastic, the Court identified the employee-side sanc-
tions, principally Section 1546(b), as an essential
part of this nationwide regulation. Pet. App. 34.
Hoffman Plastic underscores that the purpose of the
“TRCA regime” is to render it “impossible for an un-
documented alien to obtain employment in the Unit-
ed States without some party directly contravening
explicit congressional policies.” Ibid. (quoting Hoff-
man Plastic, 535 U.S. at 148).

Through IRCA, “Congress has occupied the field
and prohibited the use of false documents, including
those using the identity of others, when an unauthor-
1ized alien seeks employment.” Pet. App. 35-36. As a
result, “under the doctrine of field preemption, the
State cannot prosecute Garcia, an unauthorized al-
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ien, for identity theft related to false documentation
supplied to his employer.” Id. at 36.

Additionally, “[c]onflict preemption” also barred
“the use of Kansas’ identity theft statute under the
circumstances of this case.” Pet. App. 36. A state
prosecution ultimately “usurp[s] federal enforcement
discretion in the field of unauthorized employment of
aliens.” Ibid. (quotation omitted).

Judge Luckert found the state’s attempted reli-
ance on the tax forms unavailing. “[T]he State does
not explain what benefit” respondents “received from
these forms other than [their] employment and the
taxable salary derived therefrom, which circles back
to the I-9 that had to be completed in order for [re-
spondents] to gain employment.” Pet. App. 36. In any
event, the state “cannot avoid the reality that the
W-4 and K-4 were completed with information * * *
from the I-9 and accompanying documents.” Ibid.

3. Justices Biles (Pet. App. 38-45) and Stegall
(id. at 45-47) dissented.

Justice Biles acknowledged that he was “attract-
ed to the notion that the Kansas statute is preempt-
ed as applied in this case under implied theories of
either field or conflict preemption, as the Iowa Su-
preme Court majority recently held.” Pet. App. 44.
He recognized that “[t]he possibility of dual enforce-
ment tracks—state and federal—is concerning be-
cause of the prosecutorial discretion * * * our state
affords to its prosecutors.” Ibid. And this “apprehen-
sion is particularly noteworthy because the identity
theft cases reaching our Kansas appellate courts in-
volving unauthorized immigrants seem to be arising
from just one prosecuting jurisdiction, which sug-
gests other Kansas prosecutors may be exercising
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their discretion differently.” Id. at 44-45. Thus, while
he would have ultimately ruled against preemption,
Judge Biles observed that “an as-applied conflict
preemption challenge” is “a close call.” Id. at 45.

Justice Stegall “doubt[ed] [that] the logic of to-
day’s decision [would] be extended beyond the nar-
row facts before us.” Pet. App. 45. He identified an-
other hypothetical issue—the use of a false name—
and indicated that a different result may obtain by
virtue of “the delicate federal-state balance.” Id. at

46.
REASONS FOR DENYING THE PETITION

Review should be denied: there is no conflict, the
decision below is correct, and petitioner’s attempt to
tie this issue to identity theft generally lacks merit.

A. There is no conflict warranting review.

No state court of last resort or federal court of
appeals has held that states are empowered to prose-
cute individuals who use another’s information to
demonstrate work authorization. In fact, the two
cases petitioner cites—one from the Iowa Supreme
Court and the other from the Ninth Circuit—both
support the result reached here.

Petitioner asserts that there is some disagree-
ment as to which preemption theory is most appro-
priate. But the supposed disagreement to which peti-
tioner points i1s mere disagreement in legal reason-
Ing—it is not a conflict in actual outcomes. Because
“this Court reviews judgments, not opinions” (Cheuv-
ron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467
U.S. 837, 842 (1984)), review 1s not warranted.

1. Take first one of petitioner’s central cases,
State v. Martinez, 896 N.W.2d 737 (Iowa 2017). An
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Iowa prosecutor brought charges against Martinez
for using another’s identity to obtain employment.
Id. at 741-742. The Iowa Supreme Court held that
federal law preempted the prosecution, and it di-
rected dismissal of the charges. Id. at 757. It thus
reached the same conclusion as below.

The court first considered a specific Iowa forgery
statute that rendered unlawful use of a false docu-
ment “as evidence of authorized * * * employment in
the United States.” Martinez, 896 N.W.2d at 742
(quoting Iowa Code § 715A.2(2)(a)(4)). This statute,
the court held, “is the mirror image of federal immi-
gration law, namely 18 U.S.C. § 1546(a).” Id. at 754.
And “[s]Juch mirror-image [state] statutes are pre-
empted by federal law.” Ibid.

Iowa also brought an identity theft charge. Mar-
tinez, 896 N.W.2d at 742. Iowa’s identity theft law is
similar to Kan. Stat. Ann. § 21-6107: in Iowa, it is an
offense to “fraudulently use[] * * * identification in-
formation of another person, with the intent to ob-
tain * * * [a] benefit.” 896 N.W.2d at 742. The Iowa
law, the court held, was “not facially preempted,” be-
cause it “ha[d] a potentially broader application out-
side the immigration context.” Id. at 755.

But that law is subject to as-applied field pre-
emption to the extent that a prosecution rests on the
assertion that an individual used a false identity
document to “obtain[] unauthorized employment.”
Martinez, 896 N.W.2d at 755.

The court reasoned that “IRCA is a comprehen-
sive statute that brought regulation of alien em-
ployment under the umbrella of federal immigration
policy.” Martinez, 896 N.W.2d at 755. And, “[t]o the
extent federal immigration authorities choose to pro-
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ceed with sanctions against unauthorized aliens, the
IRCA establishes a comprehensive regime of crimi-
nal, civil, and immigration related consequences.”
Ibid. Ultimately, “[b]Jecause the federal immigration
law occupies the field regarding the employment of
unauthorized aliens, the State in this case [could not]
prosecute Martinez for identity theft related to false
documentation supplied to her employer as an unau-
thorized alien.” Id. at 755-756.

The prosecution was also conflict-preempted, the
court held, because “[a]lny prosecution under the
Iowa identity theft statute frustrates congressional
purpose and provides an obstacle to the implementa-
tion of federal immigration policy by usurping feder-
al enforcement discretion in the field of unauthorized
employment of aliens.” Martinez, 896 N.W.2d at 756.
“The reasons for exercise of federal discretion are
varied”: federal prosecutors may need to work with
“unauthorized aliens to build criminal cases involv-
ing drugs or human traffickers,” discretion may avert
“[t]he risk faced by unauthorized aliens being subject
to violations of labor laws by exploiting employers,”
and federal prosecutors may consider “foreign affairs
or a need to account for reciprocal enforcement in
other countries,” among other “Immediate human
concerns.” Ibid.

Absent preemption, the court concluded, “[lJocal
enforcement of laws regulating employment of unau-
thorized aliens would result in a patchwork of incon-
sistent enforcement that would undermine the har-
monious whole of national immigration law.” Mar-
tinez, 896 N.W.2d at 756.

Martinez herself was exemplary of these con-
cerns. She “came to the United States as a child,”
and thus was not “personally responsible” for her
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presence. Martinez, 896 N.W.2d at 756-757. “She was
educated in Iowa, has no criminal record, is a pro-
ductive member of the community, and now has four
children who are citizens of the United States.” Id. at
757. Federal immigration enforcement “routinely
take[s] these equitable and humanitarian considera-
tions into account in the enforcement of immigration
law.” Ibid. Indeed—both because Martinez registered
as part of DACA and because, as a mother of four,
prosecuting her may result in her being “separated
from her four children who are United States citi-
zens'—“[flederal authorities might blanch at prose-
cuting” Martinez. Ibid. If local prosecutors could
override this determination, exposing an individual
to a “significant Iowa prison term and removal from
the country,” “the harmonious system of federal im-
migration law related to unauthorized employment
would literally be destroyed.” Id. at 757.

Martinez, accordingly, reached a result identical
to that reached below: in Iowa and Kansas both,
state prosecutors may not bring charges for an indi-
vidual’s use of another’s information to demonstrate
employment authorization. See Pet. App. 28.

Petitioner relies principally on the dissenting
opinion in Martinez. See Pet. 19-21. But the dissent
was just that: a disagreement with how the majority
actually resolved the case. A dissent does not make a
conflict.

2. Petitioner’s other purportedly conflicting au-
thority, Puente Arizona v. Arpaio, 821 F.3d 1098 (9th
Cir. 2016), likewise supports the result reached here.

In Puente Arizona, the Ninth Circuit considered
a district court’s preliminary injunction that enjoined
enforcement of the entirety of Arizona’s work-related
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identity theft statute. See 821 F.3d at 1101-1103.
The identity theft law applied to “unauthorized al-
iens, authorized aliens, and U.S. citizens alike.” Id.
at 1105. Accordingly, “these laws could easily be ap-
plied to a sex offender who uses a false identity to get
a job at a daycare center.” Ibid. For this reason, the
court of appeals concluded that “the identity theft
laws are not facially preempted because they have

obvious constitutional applications.” Id. at 1104 (em-
phasis added).

That holding does not conflict with the decision
below because the Kansas Supreme Court did not fa-
cially preempt any law. As we explained (see pp. 6-7,
supra), the lower court was clear that the challenge
before it was an “as-applied type,” and that respond-
ents did “not seek to prevent all prosecutions under
the state law.” Pet. App. 20. Thus, the lower court’s
holding was expressly limited to only those individu-
als “who use the Social Security card or other docu-
ment listed in federal law of another for purposes of
establishing employment eligibility.” Ibid.

For its part, Puente Arizona repeatedly empha-
sized that it was not deciding the sort of “as-applied
challenge” that is at issue here. 821 F.3d at 1105. It
explained that the “question of which applications of
the laws are preempted is properly left for the dis-
trict court.” Id. at 1105 n.7. For the avoidance of any
doubt, the court “stress[ed] again that the only ques-
tion for [it] to answer on this facial challenge [was]
whether the identity theft laws should be enjoined in
all contexts as applied to all parties.” Id. at 1108.

That reservation was sensible, because in the
Ninth Circuit’s view, “some applications of the iden-
tity theft laws may come into conflict with IRCA’s
‘comprehensive scheme’ or with the federal govern-
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ment’s exclusive discretion over immigration-related
prosecutions.” Puente Ariz., 821 F.3d at 1107. The
court thus expressly acknowledged that Puente’s ar-
guments “may be persuasive in the context of
Puente’s as-applied challenge.” Ibid. In particular, as
to Section 1324a(b)(5), the court was of the view that
the statute is “violated when the identity theft laws
are applied in ways that rely on the Form I-9 and at-
tached documents.” Id. at 1108. There is no conceiv-
able respect in which that holding conflicts with the
decision below.

The lack of any conflict is conclusively resolved
by the subsequent history in Puente Arizona. On re-
mand, the district court enjoined the same kind of
state-law prosecutions at issue here. Not only did
Congress preempt use of the “Form I-9 and physical-
ly attached documents” in state prosecutions, “Con-
gress also regulated—and intended to preempt state
use of—other documents used to show employment
authorization under the federal system.” Puente Ariz.
v. Arpaio, 2017 WL 1133012, at *7 (D. Ariz. 2017).
There 1is, accordingly, no conflict between the Ninth
Circuit’s decision in Puente Arizona and the decision
entered below. See also Pet. App. 22-27.

3. Petitioner points to the brief the United States
filed in Puente Arizona. Pet. 23-24. But that brief
shows that the United States agrees with the result
reached here.

To begin with, the United States recognized that
Section 1324a(b)(5) “constrains state and local law
enforcement’s ability to rely on the Form I-9 as an
investigative lead, or as the basis for obtaining a
warrant to raid a workplace thought to be employing
unauthorized aliens.” U.S. Br. at *14, Nos. 15-15211,
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15-15213, 15-15215, 2016 WL 1181917, Puente Ariz.
v. Arpaio, 821 F.3d 1098 (9th Cir. 2016) (U.S. Br.).

Beyond that, the United States maintained that
Congress has “regulate[d] fraud committed to
demonstrate authorization to work in the United
States under federal immigration law,” that “[t]he
circumstances in which an employee may commit
such fraud are not limited to the attestation in the
Form I-9 and supporting documents,” and that “Con-
gress has comprehensively regulated such fraud even
when it 1s committed outside the Form I-9 process.”
U.S. Br. at *15. Thus, the United States specifically
urged the Ninth Circuit to hold Arizona “laws
preempted to the extent they criminalize fraud com-
mitted to demonstrate an alien’s authorization to
work in the United States under federal immigration
law.” Id. at *21. The position of the United States ac-
cords fully with the result reached below.

4. Finally, petitioner briefly identifies two inter-
mediate state court decisions, which may yet be over-
turned by their respective state supreme courts. Pet.
21-22. Such nonbinding decisions cannot create the
sort of conflict that warrants review. And, in any
event, there 1s no conflict.

In State v. Reynua, 807 N.W.2d 473, 475 (Minn.
Ct. App. 2011), Minnesota prosecuted the defendant
for falsely using a state identification card. The court
found that Section 1324a(b)(5) did not reach “so
broadly as to preempt a state from enforcing its laws
relating to its own identification documents.” Id. at
480-481. It reasoned that “the state, for example, is
not barred from prosecuting the crime of display or
possession of a fictitious or fraudulently altered
Minnesota identification card * * * merely because
that card has been presented in support of an I-9
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federal employment-eligibility verification form.” Id.
at 481. Additionally, the defendant was prosecuted
for using a false state identification card in connec-
tion with taking title to a car. Id. at 476.

By contrast, the Kansas Supreme Court found
that the prosecutions below each rested on the re-
spondent’s use of a another’s Social Security num-
ber—not a false state identification card. See Pet.
App. 28, 69, 94. That decision, quite unlike Reynua,
says nothing at all about a state’s ability to prosecute
the use of a false state identification card. Moreover,
each of the prosecutions at issue here trained on
conduct related to employment authorization and
hiring, not other kinds of unrelated economic trans-
actions like leasing a car. Ibid.

State v. Diaz-Rey, 397 SW.3d 5 (Mo. Ct. App.
2013), appears to approve a state-law charge relating
to the I-9 form itself. But that is not at issue here,
because petitioner expressly limited its prosecutions
to conduct outside the I-9 form. See, e.g., Pet. App. 4,
63, 90, 106 (“[TThe second identity theft count and
the making of a false information count were dis-
missed after the State agreed they should be.”). And
given that prosecutions for misstatements on I-9
forms are undeniably preempted, there is little rea-
son to think that Diaz-Rey would survive further re-
view by the Missouri Supreme Court. Indeed, peti-
tioner does not defend the reach of that decision.
That concession is well advised, as Diaz-Rey did not
so much as consider the relevant statutory language
in Section 1324a(b)(5). See 397 S.W.3d at 8-9. It is no
basis for review.
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B. The decision below is correct.

While the lack of any conflict is fatal to the peti-
tion, review 1is also unwarranted because the decision
below is correct. Express, field, and conflict preemp-
tion all confirm the same result: federal law pre-
empts states from prosecuting an individual’s use of
another’s information to demonstrate employment
authorization.

1. Express preemption compels the result
reached below. “There is no doubt that Congress may
withdraw specified powers from the States by enact-
Ing a statute containing an express pre-emption pro-
vision.” Arizona, 567 U.S. at 399.

Section 1324a(b)(5) is just that: it provides that
“[a] form designated or established by the Attorney
General under this subsection”—which is the I-9
form—“and any information contained in or append-
ed to” the I-9 form “may not be used for purposes
other” than enforcement of federal offenses. 8 U.S.C.

§ 1324a(b)(5) (emphasis added).

This Court recently summed up the effect of this
statute: “Congress has made clear * * * that any in-
formation employees submit to indicate their work
status ‘may not be used’ for purposes other than
prosecution under specified federal criminal statutes
for fraud, perjury, and related conduct.” Arizona, 567
U.S. at 405 (emphasis added).

The lower court’s holding thus follows. When an
applicant for employment provides “information” in
an I-9, neither the “form” itself nor any “information
contained in” it may be used for reasons other than
the enumerated federal offenses. Petitioner’s prose-
cution of respondents, individuals “who committed
1dentity theft for the purpose of establishing work el-
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1gibility,” “is not among the purposes allowed” by the
statute. Pet. App. 27-28.

The prosecutions here necessarily relied on the
“Information contained within the I-9°—that is, the
Social Security numbers—as the basis “for a state
law identity theft prosecution.” Pet. App. 28. Peti-
tioner does not disagree—nor could it challenge what
the state supreme court understood as the essential
factual foundation of the state law charges. Section
1324a(b)(5) thus bars those prosecutions.

In petitioner’s view, the statute merely prohibits
states from using “the Form I-9 itself, and documents
appended to it * * * in a state prosecution.” Pet. 25-
26. Thus, state prosecutors cannot use the form or
attached documents—but they can use “the same in-
formation” to prosecute individuals. Id. at 26. Peti-
tioner reiterates: “the most natural reading of
§ 1324a(b)(5) 1s that Congress intended to create an
evidentiary bar against the States * * * using the
Form I-9 itself and the actual documents a job appli-
cant submitted in support of that form.” Ibid.

The fundamental flaw with this construction is
that it renders nugatory the statutory clause “and
any information contained in” the I-9 Form. 8 U.S.C.
§ 1324a(b)(5). In petitioner’s construction, that lan-
guage ceases to have any meaning. Petitioner never
attempts to show what work this clause would do.

Because it is error to read a statute in a way that
negates whole clauses, the lower court’s interpreta-
tion—which provides meaning to that core lan-
guage—must be correct. See Cooper Indus., Inc. v.
Aviall Seruvs., Inc., 543 U.S. 157, 167 (2004) (applying
“the settled rule that we must, if possible, construe a
statute to give every word some operative effect”);
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United States v. Standard Brewery, Inc., 251 U.S.
210, 218 (1920) (“It is elementary that all of the
words used in a legislative act are to be given force
and meaning. * * ¥ It is not to be assumed that Con-
gress had no purpose in inserting them or that it did
so without intending that they should be given due
force and effect.”).!

That the subsection is titled “[I]Jimitation on use
of attestation form” has little bearing on its construc-
tion. See Pet. 26-27. Statutory “headings and titles
are not meant to take the place of the detailed provi-
sions of the text,” because “[w]here the text is com-
plicated and prolific, headings and titles can do no
more than indicate the provisions in a most general
manner.” Brotherhood of R.R. Trainmen v. Baltimore
& Ohio R.R. Co., 331 U.S. 519, 528 (1947). It 1s com-
monplace, as here, that a statute reaches farther
than its summary caption. The Court thus applies
“the wise rule that the title of a statute and the
heading of a section cannot limit the plain meaning
of the text.” Id. at 528-529. Put simply: “[t]he caption
of a statute * * * ‘cannot undo or limit that which the
statute’s text makes plain.” Intel Corp. v. Advanced
Micro Devices, Inc., 542 U.S. 241, 242 (2004).

Nor does it help petitioner that Section 1324a-
(b)(5) titles 1itself a “[l]Jimitation,” while Section
1324a(h)(2) is called “[p]reemption.” Pet. 27-28. The
reason Congress chose these labels i1s straightfor-
ward: Section 1324a(h)(2) facially preempts specific

1 Petitioner points to the possibility that a court may one day
have to interpret the statutory term “appended to.” Pet. 26 n.6.
But that is not an issue in this case. Nor is there any reason to
conclude that this garden-variety construction question will
pose any unique difficulty.
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state laws—those that impose employer-based sanc-
tions for certain kinds of hiring practices. Whiting,
563 U.S. at 594-595. Section 1324a(b)(5), by contrast,
1s a limitation on the use of certain materials by
states, the effect of which is generally an as-applied
preemption of certain state prosecutions, not a facial
bar of state laws in whole. That is, of course, precise-
ly what the court here held. See Pet. App. 20, 28.2

Petitioner next contends that the decision below
“has sweeping effects.” Pet. 28-29. Petitioner sug-
gests that states “may be precluded from prosecuting
even citizens and lawful aliens” in certain circum-
stances. Id. at 28 (emphasis added). As petitioner
appears to acknowledge, this assertion is pure specu-
lation: the lower court identified the sole issue before
1it—“a state law identity theft prosecution of an alien
who uses another’s Social Security information in an
1-9.” Pet. App. 28. Even the dissent doubted that the
decision below “will be extended beyond the narrow
facts” of this case. Id. at 45.

If a court were ever to extend that holding in a
way that “does not pass the laugh test” (Pet. 28), pe-
titioner will have every opportunity to challenge that
hypothetical ruling. Petitioner’s fanciful postulation
as to what could happen in the future—proffered
without reason or evidence—is no reason for review
today.

2. Understanding Section 1324a(b)(5) to express-
ly preempt these prosecutions is sensible, moreover,
because the doctrine of field preemption compels the

2 Nor does the “existence of an express pre-emption provision”
bear on the field and conflict preemption analysis. Arizona, 567
U.S. at 406 (quotation and alteration omitted).
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same result. “Where Congress occupies an entire
field, * * * even complementary state regulation is
impermissible,” Arizona, 567 U.S. at 401. In this
way, “[f]lield pre-emption reflects a congressional de-
cision to foreclose any state regulation in the area,
even if it is parallel to federal standards.” Ibid.

That is the case here: as Justice Luckert ex-
plained in concurrence, through its “comprehensive
statutory scheme, Congress has occupied the field” as
it relates to the “use of false documents, including
those using the identity of others, when an unauthor-
1zed alien seeks employment.” Pet. App. 35-36. “Ac-
cordingly, under the doctrine of field preemption, the
State cannot prosecute [respondents] * * * for identi-
ty theft related to false documentation supplied to
[their] employer[s].” Id. at 36.

That conclusion is correct. The federal employ-
ment “verification system is critical to the IRCA re-
gime.” Hoffman Plastic, 535 U.S. at 147-148. As part
of this comprehensive system, IRCA “makes it a
crime for an unauthorized alien to subvert the em-
ployer verification system by tendering fraudulent
documents.” Id. at 148. It “prohibits aliens from us-
Iing or attempting to use ‘any forged, counterfeit, al-
tered, or falsely made document’ or ‘any document
lawfully 1ssued to or with respect to a person other
than the possessor’ for purposes of obtaining em-
ployment in the United States.” Ibid. (quoting 8
U.S.C. §§ 1324c(a)(1)-(3)). In sum, “[a]liens who use
or attempt to use such documents are subject to fines
and criminal prosecution.” Ibid.

The Fourth Circuit recently held a state law
preempted on this basis. A South Carolina law mak-
ing “it unlawful for any person to display or possess a
false or counterfeit ID for the purpose of proving law-
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ful presence in the United States” was “field
preempted in that Congress has passed several laws
dealing with creating, possessing, and using fraudu-
lent immigration documents.” United States v. South
Carolina, 720 F.3d 518, 532-533 (4th Cir. 2013).
“Congress has occupied this field and, in such a case,
even complementary or auxiliary state laws are not
permitted.” Id. at 533.

In short, Congress has comprehensively regulat-
ed the employment verification process. That pre-
cludes the states from doing so, even if they “at-
tempt[] to achieve * * * the same goals as federal
law.” Arizona, 567 U.S. at 406.

In fact, Congress has occupied the broader field
of “unauthorized employment of aliens.” Arizona, 567
U.S. at 406. In this field, Congress has “struck” a
“careful balance”—“Congress made a deliberate
choice not to impose criminal penalties on aliens who
seek, or engage in, unauthorized employment.” Ibid.
Instead, it created “civil penalties,” including barring
individuals who improperly work from adjusting
their status and authorizing their removal from the
country. Id. at 404-405. And, as we have said, Con-
gress made it a federal crime “to obtain employment
through fraudulent means.” Id. at 405.

Congress’ occupation of the field of “unauthorized
employment of aliens” as a whole confirms the nar-
rower and constituent conclusion that it has compre-
hensively regulated the field of employment verifica-
tion.

Employment verification, moreover, is akin to
“the field of alien registration,” where “federal statu-
tory directives provide a full set of standards govern-
ing alien registration, including the punishment for
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noncompliance.” Arizona, 567 U.S. at 401. These
laws, the Court held, preempt the field: “[flederal law
makes a single sovereign responsible for maintaining
a comprehensive and unified system to keep track of
aliens within the Nation’s borders.” Id. at 401-402.

In light of the similar comprehensive scheme
governing employment verification, 1t would be
anomalous to reach a different result. Rather, Con-
gress created “a harmonious whole” (Arizona, 567
U.S. at 401 (quotation omitted)) every bit as much in
the employment verification context.

It is irrelevant if a state adopts “the same aim as
federal law.” Arizona, 567 U.S. at 402. Any such ar-
gument “ignores the basic premise of field pre-
emption—that States may not enter, in any respect,
an area the Federal Government has reserved for it-
self.” Ibid. In these circumstances, “[p]ermitting the
State to impose its own penalties for the federal of-
fenses here would conflict with the careful frame-
work Congress adopted.” Ibid.

3. The doctrine of conflict preemption also re-
sults in the same conclusion reached below. As Jus-
tice Luckert explained, adopting the reasoning of the
Iowa Supreme Court:

Conflict preemption bars the use of Kansas’
identity theft statute under the circumstanc-
es of this case because it “frustrates congres-
sional purpose and provides an obstacle to
the implementation of federal immigration
policy by usurping federal enforcement dis-
cretion in the field of unauthorized employ-
ment of aliens.”

Pet. App. 36 (quoting Martinez, 896 N.W.2d at 756).
That 1is so for several reasons.
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To begin with, state and federal prosecutors may
exercise prosecutorial discretion differently. This
Court identified the conflict: “the State would have
the power to bring criminal charges against individ-
uals for violating a federal law even in circumstances
where federal officials in charge of the comprehen-
sive scheme determine that prosecution would frus-
trate federal policies.” Arizona, 567 U.S. at 402.

The harms that would result are concrete and
tangible, as the federal government uses these charg-
ing decisions to further uniform, national interests.
As the United States demonstrated in Puente Arizo-
na, “the Department of Homeland Security has prior-
itized the investigation and prosecution of employers
who knowingly hire unauthorized aliens”—and to ac-
complish these ends, “[flederal law enforcement offi-
cials routinely rely on foreign nationals, including
unauthorized aliens, to build criminal cases, particu-
larly cases against human traffickers, and employers
who violate IRCA.” U.S. Br. at *18-19. The federal
government’s “ability to rely on unauthorized aliens
as witnesses in high-priority criminal proceedings
advances 1mportant federal interests that would be
thwarted by parallel state prosecutions of the same
individuals for offenses already regulated by federal
law.” Id. at *19.

Indeed, the cases at issue here highlight these
differing prosecution priorities. All three respondents
were charged by the prosecutor for Johnson County,
Kansas (Pet. App. 1, 62, 114)—which is one of 105
counties in that state. Even the dissent below ex-
pressed “apprehension” given that “the identity theft
cases reaching [the] Kansas appellate courts involv-
ing unauthorized immigrants seem to be arising
from just one prosecuting jurisdiction, which sug-



25

gests other Kansas prosecutors may be exercising
their discretion differently.” Pet. App. 44-45. See also
p. 30 n.4, infra. The same was true in Martinez:
there, the state supreme court recognized that the
particular “state prosecutor” in the case expressed “a
different philosophy” from the federal government,
which was “reflected in the charging decision.” 896
N.W.2d at 757.

Individual state prosecutors cannot countermand
the comprehensive federal regulation of employment
authorization. If it were otherwise, “the harmonious
system of federal immigration law related to unau-
thorized employment would literally be destroyed.”
Martinez, 896 N.W.2d at 757. See also South Caroli-
na, 720 F.3d at 532-533 (“[P]rosecution for counter-
feiting or using federal immigration documents is at
the discretion of the Department of Justice acting
through the United States Attorney, and allowing
the state to prosecute individuals for violations of a
state law that is highly similar to a federal law strips
federal officials of that discretion.”).

Beyond that, allowing state prosecutions opens
the prospect of different sentences. If states are per-
mitted to enact overlapping criminal offenses, states
are free to choose the penalty—and states may
choose a penalty greater than that selected by Con-
gress. The result would be, as the United States it-
self decried, “a troubling patchwork of inconsistent
penalties.” U.S. Br. at *20. See also Arizona, 567 U.S.
at 402-403 (“Even where federal authorities believe
prosecution is appropriate, there is an inconsistency
between [Arizona law] and federal law with respect
to penalties.”).

Immigration enforcement also triggers foreign
policy considerations. According the United States,
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“[t]he federal determination of how best to enforce
sanctions under the immigration laws may in some
circumstances implicate foreign affairs, including the
need to account for reciprocal criminal enforcement
by other countries.” U.S. Br. at *20. Indeed, “[i]m-
migration policy can affect trade, investment, tour-
ism, and diplomatic relations for the entire Nation,
as well as the perceptions and expectations of aliens
in this country who seek the full protection of its
laws.” Arizona, 567 U.S. at 395. And the “[p]erceived
mistreatment of aliens in the United States may lead

to harmful reciprocal treatment of American citizens
abroad.” Ibid.

The Fourth Circuit thus concluded that the
South Carolina law regulating use of false docu-
ments in employment verification, in addition to be-
ing field preempted, “[was] conflict preempted be-
cause enforcement of these federal statutes neces-
sarily involve[d] the discretion of federal officials,
and a state’s own law in this area, inviting state
prosecution, would stand as an obstacle to the ac-
complishment and execution of the full purposes and
objectives of Congress.” South Carolina, 720 F.3d at
533.

So too here. State prosecutions of offenses relat-
ing to employment eligibility conflict with the com-
prehensive federal regime. And, ultimately, “[t]hese
specific conflicts between state and federal law simp-
ly underscore the reason for field pre-emption.” Ari-
zona, 567 U.S. at 403.

* % %

Express, field, and conflict preemption all compel
the result reached below: federal law preempts state
prosecutions for use of another’s information to
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demonstrate employment authorization. Federal law
comprehensively regulates this space, and enforce-
ment decisions rest on a careful balance of considera-
tions that require nationwide uniformity.3

C. Petitioner’s “constitutional power” ques-
tion does not warrant review.

Petitioner asserts a second, conditional question,
regarding whether “Congress has the constitutional
power’ to preempt the state prosecutions at issue
here. See Pet. i1. Petitioner attempts to present this
argument in the guise of constitutional avoidance.

3 Petitioner makes no separate, reasoned argument as to
whether a different conclusion would result if an individual
were to use another’s Social Security number for a lease or any
other transaction unrelated to employment verification. While
petitioner invokes the word “lease” in the question presented
(Pet. 11) and once, in a parenthetical, in its argument (id. at 27),
it develops no argument on this score. Any such argument is
now waived. Likewise, petitioner waived that argument in the
state courts: it focused solely on the employment documents,
and made no preemption argument about the lease. See, e.g.,
Br. of Appellee, at *3-*9, State v. Ochoa-Lara, No. 14-112322-A,
2015 WL 2192359 (Kan. Ct. App. May 4, 2015).

That is for good reason: the convictions of all three respond-
ents rested solely on the provision of another’s information to
show employment eligibility. As to respondent Ochoa-Lara, “the
court’s Journal Entry of Judgment relied exclusively on Ochoa-
Lara’s employment.” Pet. App. 92. The state supreme court, ac-
cordingly, recognized that respondent “Ochoa Lara’s two convic-
tions arose out of a single period of restaurant employment.” Id.
at 89. The sole issue the court considered was that a “prosecu-
tion based on use of a Social Security number belonging to an-
other person to obtain employment was expressly preempted.”
Id. at 94. Petitioners have not and cannot challenge what the
state supreme court held was the basis of the state-law convic-
tion. Nothing in any of these cases, moreover, involved “credit
applications.” See Pet. i1.
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Id. at 29-33. For several reasons, the contention
lacks merit.

To begin with, the Kansas Supreme Court never
addressed this question. See Pet. App. 19-28. And lit-
tle wonder why not: petitioner did not once argue in
its state-court briefing that preemption of the prose-
cutions at issue here would require some form of
clear statement or would unconstitutionally intrude
on special state prerogatives. See, e.g., Br. of Appel-
lee, at *8, State v. Ochoa-Lara, No. 14-112322-A,
2015 WL 2192359 (Kan. Ct. App. May 4, 2015); Br. of
Appellee, at *7-*12, State v. Garcia, No. 14-112502-
A, 2015 WL 6086727 (Kan. Ct. App. Oct. 6, 2015); Br.
of Appellee, at *14-*19, State v. Morales, No. 14-
111904-A, 2015 WL 4481738 (Kan. Ct. App. July 15,
2015).

Despite never having raised the issue below, pe-
titioner frames it as an independent question for the
Court to address. See Pet. 11. Petitioner’s waiver,
however, prevents this Court from considering it. See
Buck v. Davis, 137 S. Ct. 759, 780 (2017); Zivotofsky
v. Kerry, 135 S. Ct. 2076, 2083 (2015). Should the
Court ever wish to review this issue, it should await
a vehicle in which the state did not waive a core por-
tion of its argument below.

Nor does petitioner attempt to identify a dis-
agreement on this question that warrants review.
Indeed, petitioner cites no case to have ever consid-
ered its novel theory. This Court should not be the
first to do so. See Cutter v. Wilkinson, 544 U.S. 709,
718 n.7 (2005) (“[W]e are a court of review, not of
first view.”).

The argument, moreover, is meritless. Petition-
er’s authority addresses the opposite circumstances
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as those at issue here. In Bond v. United States, 134
S. Ct. 2077 (2014), for example, it was the federal
government’s prosecution which would have intruded
on historic state police powers—there, “common law
assault.” Id. at 2087. Here, 1t is the exact inverse: the
state government’s prosecution would intrude on the
federal government’s traditional and exclusive pre-
rogative over the Nation’s immigration laws.

On this point, there can be no disagreement. Pe-
titioner seeks to regulate misconduct in the employ-
ment verification process—which, following IRCA, is
an integral component of federal immigration law.
See pp. 2-4, 21-23, supra. States certainly cannot de-
cide who is eligible to work; they can neither limit
nor enlarge employment authorization decisions
made by the federal government. Having sole author-
ity to determine who may work, the federal govern-
ment must possess concomitant power to define and
prosecute violations of that inherently and tradition-
ally federal scheme.

In arguing otherwise, petitioner focuses on dif-
ferent conduct, including “renting an apartment with
a stolen identity.” Pet. 32. But the lower court’s hold-
ing 1s not so broad, as it (and the dissent) repeatedly
made clear. See, e.g., Pet. App. 20, 28, 45. Rather, the
decision below is tied solely to prosecutions relating
to an individual’s provision of information establish-
ing “employment eligibility,” and no more. Id. at 28.
That is a federal issue through and through.

Indeed, in its public statements, petitioner has
recognized that this case is about immigration poli-
cy—not traditional state police powers. Kansas Sec-
retary of State, Kris Kobach, released a statement
about the decision below, summarizing petitioner’s
objection to it: the limitation on state prosecutions of
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“illegal aliens who steal social security numbers and
work in Kansas” “is yet another respect in which
Kansas is becoming the sanctuary state of the Mid-
west.” Allison Kite, Kansas A.G. Derek Schmidt Ap-
peals State Court Decisions on Prosecution of Undoc-
umented Immigrants, Topeka Cap.-J. (Sept. 14,
2017), goo.g/lUUUKEB. Petitioner’s own statement
confirms the obvious—petitioner seeks to prosecute
immigration-related offenses, driven by a policy
judgment at odds with that of the federal govern-
ment.4

To the extent that petitioner means to invoke a
general presumption against preemption, that is in-
applicable here. As the Fourth Circuit held, “when
the fraud at issue involves federal immigration doc-
uments, the presumption against preemption does
not apply.” South Carolina, 720 F.3d at 532. Policing
fraud in the context of work authorization, a ques-
tion resolved at the federal level, “is hardly a field
which the States have traditionally occupied.” Buck-
man Co. v. Plaintiffs’ Legal Comm., 531 U.S. 341,
347 (2001) (quotation omitted).

It 1s unclear, in fact, whether the Kansas law
principally invoked below even applies. Kan. Stat.

4 This conclusion is further supported by petitioner’s rejection
of respondent Garcia’s offer of a guilty plea. Garcia sought to
plead guilty to misdemeanor identity theft, because that would
“not get him deported.” Br. of Appellant, at *7, State v. Garcia,
No. 14-112502-A, 2015 WL 3685728 (Kan. Ct. App. June 9,
2015) (quoting transcript, R.9, 7). The trial court asked the
prosecutor whether petitioner had “any flexibility in this.” Ibid.
The prosecutor responded that the “Economic Crimes Section
Chief” determined that there was no “flexibility.” Ibid. In view
of the prosecutor’s dogged insistence on pursuing a felony
charge, the court observed, “[i]t just seems unfair.” Ibid.
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Ann. § 21-6107 requires, among other things, “intent
to deceive.” In City of Liberal v. Vargas, 24 P.3d 155,
157 (2001), one Kansas intermediate court held that
use of false identity documents to obtain employment
does not show that an individual “intended to de-
fraud [his employer] by stealing money or by being
compensated for services not actually rendered.” The
open question as to whether state law even regulates
this conduct confirms that this sort of immigration-
related prosecution is not within the heartland of pe-
titioner’s traditional police powers.

Finally, in the context of both unauthorized em-
ployment of aliens generally and alien registration,
the Court has held that the comprehensive federal
regime preempts state laws. Arizona, 567 U.S. at
400-407. These are broader fields than that at issue
here, and the Court has already held that such
preemption withstands challenges sounding in fed-
eralism and the states’ police powers. Id. at 398-400.
There is no basis to reach a different result here.

D. Petitioner misstates the implications of
the holding below.

Petitioner and its sister-state amici attempt to
tie these prosecutions to global identity theft. Pet.
33-36. That position does not withstand scrutiny.

Once again, petitioner misstates the reach of the
holding below. The Kansas Supreme Court expressly
limited its decision: it held federal law preempts
state prosecutions in the narrow context where one
“use[s] the Social Security card or other document
listed in federal law of another for purposes of estab-
lishing employment eligibility.” Pet. App. 20. Even
the dissent below “doubt[ed] [that] the logic of to-
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day’s decision will be extended beyond the narrow
facts before us.” Pet. App. 45.

The decision will not hinder states from prosecut-
ing a broad array of identity-fraud offenses. States
may pursue charges against those who engage in
mass misappropriation or the sale of identification
information, those who commit security breaches,
and those who maliciously use another’s identity to
obtain credit—among a host of other offenses.

Kansas, like its sister states, has specific stat-
utes that criminalize such conduct. For example, it is
a state offense to “[d]eal[] in false identification doc-
uments.” Kan. Stat. Ann. § 21-5918(a). The broad
identity theft law criminalizes misuse of another’s
identification to obtain credit. Id. § 21-6107. And
state law provides prosecutors the ability to obtain
broad restitution in these cases, including “attorney
fees and costs incurred to repair the credit history or
rating” of affected individuals, as well as “to satisfy a
debt, lien or other obligation incurred.” Id. § 21-
6604(b)(1). The decision below leaves these sensible
laws on the books, and it does nothing to inhibit their
enforcement outside the work authorization context.

The amicus brief underscores the various stat-
utes that criminalize identity fraud. State Amicus
Br. 17-19. As we have shown, nothing about the deci-
sion below facially invalidates any of these laws. See
Pet. App. 20. To the contrary, these various statutes
are—and will remain—tools that prosecutors can
use. The states’ speculation that other courts could,
at some future date, extend the decision below to dif-
ferent, novel contexts is a question for another day—
and another case.
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Nor is there any indication that state prosecutors
share a widespread concern about the limited catego-
ry of prosecutions at issue here. As the dissent below
noted, the three cases at issue here stem from a sin-
gle district attorney’s office in Kansas. Pet. App. 44-
45. See also page 30 n.4, supra. The Martinez case in
Towa likewise arose from the idiosyncratic decision of
a prosecutor (896 N.W.2d at 757)—an exercise of dis-
cretion that so troubled Justice Wiggins that he
wrote a concurring opinion “emphasiz[ing] the issue
of prosecutorial discretion.” Id. at 760.

In short, the i1ssue here is narrow, and the lower
court’s resolution is consistent with the infrequent
cases in which it arises.

CONCLUSION

The Court should deny the petition for a writ of
certiorari.
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